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CASES 


ARGUED    AND    DETERMINED 


in    THE 


SUPREME  COURT  OF  JUDICATURE 

•OF  ^niB 

*  STATE  OF  NEW-YORK, 

■ 
IN  OCTOBF.R  TERM,  1839,  IN  THE  SIf  TY-FIFTB  YEAR  OF  THE  INDEPENDENCE 

OF   THE    UNITED  STATES. 


[Continaed  from  Voluide  xxi.] 


Thomas  vs.  Dakin. 

« 

Qaestions  arisiog  under  the  General  Banking  Law  * 

General  Banking  Law.  This  was  an  action  brought 
by  Ansofi  ThomaSy  as  president  of  an  association  called  The 
Bank  of  Central  New-  Yorky  formed  under  the  act  to  authorize 
*'the  business  of  banking,"  passed  18th  April,  1838,  for  ther 
recovery  of  three  bills  of  exchange,  drawn  by  the  defendant 

*  This  caQse  was  argued  in  the  supreme  court  at  the  July  term,  1839^ 
and  decided  by  that  court  at  the  following  October  term.  A  majority  of  the 
court  heldy  that  the  act  to  authorize  the  business  of  bankings  passed  IBiht 
April,  1838,  is  a  valid  and  constitutional  law,  on  the  assomption  that  it  re- 
ceived the  assent  of  ttoo-thirds  of  the  members  elected  to  each  branch  of  the' 
legislature,  and  that  it  would  be  presumed  to  have  been  thusyassedy  until* 
the  fact  was  denied  by  plea ;  at  all  events  the  court  refused  to  pass  upon  the- 
question  on  a  demurrer  to  a  declaration  by  an  assoeiatioft  in  a  suit  for  the 

Vol.  XXII.  2 


10  CASES  IN  THE  SUPREME  COURT. 

Thomas  v.  Danin. 


and  discounted  by  that  bank.  The  defendant  demurred  to 
the  declaration,  which  commenced  in  these  words :  ''  St. 
Lawrence  county,  ss.  Anson  Thofnaa^  who  is  president  of 
the  bank  of  Central  New- York,  an  assocmtion  of  persons 
formed  for  the  purpose  of  banking,  under  the  provisions  of 
the  act  of  the  legislature  of  the  state  of  New-York,  entitled 
/  An  act  to  authorize  the  business  of  banking ; '  and  who 
prosecutes'  on  behalf  of  said  association,  pursuant  to  the 
provisions  of  said  2iCi, 'plaintiff,  by  Kirkland  and  Bacon, 
his  attorneys,  complains  of  Samuel  D.  Dakin,  defendant  \n 
this  suit,  by  the^ling  and  service  of  a  declaration  and  no- 
tice of  a  rdle  to  plead  according  to  the  form  of  the  statute, 
for  that,  whereas,  &c.  (setting  ^rth  the  common  money 
counts,  and  an  insumul  compxUassmt,  alleging  the  indebted- 
ness to  be  to  The  Bank  of  Central  New-York,  on  the  20th 
May,  1839,  and  the  promises  to  have  been  m^de  to  the  bankj 
concluding  to  the  damage  of  the  bank  of  $10,000;  )  and. 


recoTery  of  a  debt.    AH  the  judg^es  concurred  in  the  opinion  that  associa- 
tions formed  under  the  act  are  corporations. 

Duringr  the  session  of  the  Tegislaturo  in  the  winter  of  1840,  the  Court 
FOR  THK  Correction  of  Errors  heard  two  cases  argaed,  which  had  been 
brought  up  by  writ  of  error  from  the  supreme  court,  presenting  the  same 
questions  which  arose  in  Thomas  v.  Dakin^  and  the  decision  of  which  was 
based  upon  the  opinions  delivered  in  that  cause.  The  cases  were  elabo- 
rately argued  by  counsel ;  and  after  advisement,  opinions  were  delivered  by 
THE  President  OF  THE  Senate,  the  Chancellor,  and  Senator  Verplanck, 
for  an  affirmance  of  the  judgment  of  the  supreme  court,  and  by  Senator 
Root,  for  reversal.  The  judgment  of  the  supreme  covltI  wns affirmed,hy 
a  vote  of  22  to  1.     Whereupon   the  following  resolutions  were  adopted : — 

1.  *'  Resolved,  That  the  law  entitled  *  An  act  to  authorize  the  business 
of  banking,*  passed  18th  April,  1838,  is  valid,  and  was  constitutionally 
enacted,  although  it  may  not  have  received  tSe  assent  of  two- thirds  of  the 
iflembers  elected  to  each  branch  of  the  legislature."  This  resolution  was 
adopted  by  a  vote  of  23  to  1. 

2.  "  Resolved,  That  the  associations  organized  in  conformity  with  the 
provisions  of  the  act  entitled  '  An  act  to  authorize  the  business  of  banking,! 
passed  April  1st,  1838,  are  not  bodies  politic  or  corporate,  within  the 
spirit  and  meaning  of  the  constitution."  This  resolution  was  adopted  by 
a  vote  of  22  to  3. 

The  causes  in  which  the  above  resolutions  were  adopted,  are  :  *'  Warner 
&  Ray  V.  fieers.  President  of  the  North  American  Trust  and  Banking 
Company,**  and  **  Bolander  v.  Stevens,  President  of  the  Bank  of  Com- 
merce, in  New-Tork,"  reported  in  a  subsequent  part  of  this  volume. 


ALBANY,  OCTOBER,  1839.  ]  ] 


Thomas  ▼.  Dakin. 


therefore,  the  said  plaintiff,  as  president  of  the  bank  of  Cen* 
tral  New-York,  brings  suit,  &c."  To  the  declaration  was 
attached  a  notice,  directed  to  the  defendant,  in  these  words  : 
''  Take  notice,  that  the  following  are  copies  of  the  drafts  or 
hUls  of  exchange,  which  will  be  given  in  evidence  under 
the  money  counts  contained  io  the  above  declaration,  ac- 
cording to  the  statute,  &c."  Then  followed  what  purport- 
ed to  be  copies  of  three  bills  of  exchange  :  1.  A  bill 
drawn  by  the  defendant  on  Ralph  Pomeroy,  Esq.  dated  Ist 
February,  1839,  for  $1 127,50,  payable  three  months  after 
date,  to  the  order  of  the  drawer  and  endorsed  by  him  ; 
2.  A  similar  bill  between  the  same  parties,  for  $835,50, 
dated  6th  February,  1839,  payable  three  months  after  date, 
drawn  and  endorsed  by  the  defendant  ;  and  3.  A  like  bill, 
for  $3000,  dated  7th  March,  1839,  drawn  by  the  defendant 
on  Courtland  Palmer,  Esq.,  payable  at  sight,  to  the  order  of 
C.  Gould,  Esq.  and  endorsed  by  Charles  Gould,  president 
of  the  bank  of  Central  New-York. 

To  this  declaration  the  defendant,  by  Ward  HutU,  his' 
attorney,  put  in  a  general  demurrer ,  and  also  assigned  the 
following  causes  of  special  demurrer:  1.  For  that  it  no 
where  appears  in  the  said  declaration,  that  Anson  T%omas, 
the  plaintiff' in  said  suit,  had  any  cause  of  action  against  the 
defendant  for  any  matter  or  thing  whatsoever  ;  but  on  the 
contrary,  the  cause  of  action  therein  stated,  exists,  if  at  all, 
in  fav6r  of  The  Bank  of  Central  New- York  ;  2.  For  that  no 
authority  exists  in  law  for  the  plaintiff  to  sue  the  defendant 
on  behalf  of  The  Bank  of  Central  New- York,  or  upon 
promises  made  to  the  bank  ;  3.  For  that  by  the  law  of  this 
state,  no  association  of  persons  not  incorporated  are  entitled 
to  bring  an  action  in  the  name  of  their  president,  but  only 
in  their  individual  names  ;  and  4.  For  that  the  act  in  the 
declaration  mentioned,^  entitled  "  An  act  to  authorize  the 
business  of  banking,"  so  far  as  the  same  purports  to  author- 
ize this  suit,  is  a  violation  of  the  provisions  of  the  constitu- 
tion of  this  slate,  respecting  the  creation  of  coi-porations, 
and  is  void  ;  and  also,  that  the  act  is  void,  because  it 
did  not  receive  the  assent  of  two-thirds  of  all  the  members 
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elected  to  the  legislature  of  this  state.     The  plaintiff  joined 
in  demurrer. 

The  cause  was  argued  at  the  last  term  by  Ward  Hunt^ 
Esq.  for  the  defendant,  and  by  Charles  F.  Kirklandf  Esq. 
and  Satnuel  A.  fooif  Esq.  for  the  plaintiffs. 

The  counsel  for  the  defendant,  presented  the  following 
points : —  4 

L  No  cause  of  action  q^ipears  in  the  declaration,  in  favor 
of  Anson  Thomas,  but  the  indebedness  and  promises  are 
all  to  the  bank  of  Central  New- York. 

IL  Associations  are  partnerships  of  individuals,  and  can<- 
not  delegate  or  transfer  their  right  to  sue  to  a  president,  but 
must  sue  in  their  own  names  unless  they  are  a  corporation. 

III.  The  act  ''  to  authorize  the  business  of  banking '' 
passed,  &c.  authorizes  the  creation  of  an  indefinite  number 
of  corporations  at  the  pleasure  of  individuals,  and  is  there- 
fore unconstitutional  and  void. 

IV.  The  Central  Bank  is  a  creation  of  this  act,  and  con- 
sequently illegal  and  void. 

The  first  and  second  points  he  observed  related  chiefly 
to  the  form  of  the  proceedings,  and  as  he  intended  to 
submit  to  the  consideration  of  the  court  only  what  he 
deemed  material  and  essential  difficulties  in  the  act  by  vir- 
tue of  which  this  suit  is  brought,  he  would  spend  no  time 
upon  them.  The  general  principles  of  pleading  and  of  the 
common  law,  clearly  require  that  suits  should  be  brought  in 
the  names  of  all  persons  interested  in  the  claim  prosecuted, 
and  that  no  one  or  more  can  sustain  a  suit  without  joining 
the  others.  He  also  supposed  that  a  declaration  laying  the 
promise  to  one,  the  indebtedness  to  the  same  person,  and 
the  suit  in  the  name  of  a  different  person,  would  be  clearly 
bad.  He  insisted  that  in  this  case  the  symmetry  and  the 
<x>nsistency  of  pleading  might  be  preserved,  and  yet,  the 
proper  result  take  place.  The  suit  being  in  the  name  of 
the  president,  the  promise  and  indebtedness  should  also  be 
laid,  as  made  and  accruing  to  him,  and  by  force  of  the  statute 
the  allegations  would  be  sustained  by  the  production  of 
notes,*  &c.  due  to  the  bank  itself.     These  questions,  how- 
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ever,  be  said  depended  in  a  great  measure  upon  the  more  im- 
portant  proposition  that  these  institutions  are  corporations. 
If  they  are  corporations,  their  right  to  sue  in  the  name  of 
their  president  is  not  doubted,  which  question  he  said  he 
would  proceed  to' consider. 

Associations  formed  und^  this  act  are  corporations. 
The  revised  statutes,  1  vol.  599,  600,  declare  the  powers 
belonging  to  corporations,  created  in  this  state.  ^  1 .  Eve- 
ry corporation  has  power:  <M.  To  have  succession  by  its 
corporate  name  for  the  period  limited  in  its  charter ;  and 
when  no  period  is  limited  perpetually ;  2.  To  sue  and  be 
sued,  complain  and  defend  in  any  courts  of  law  or  equity ; 
3.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure;  4.  To  hold,  purchase  and  convey  such  real 
and  personal  estate  as  the  purposes  of  the  corporation  shall 
require,  not  exceeding  the  amount  limited  in  its  charter; 
5.  To  appoint  such  subordinate  officers  and  agents,  as  the 
business  of  the  corporation  shall  require,  and  to  allow  them 
a  suitable  compensation ;  6.  To  make  by-laws  not  incon- 
sistent with  any  existing  law  for  the  management  of  its 
property,  the  regulation  of  its  affairs,  and  for  the  transfer  of 
its  stock.  ^2.  The  powers  enumerated  in  the  preceding 
section,  shall  vest  in  every  corporation  that  shall  hereafter 
be  created,  although  they  may  not  be  specified  in  its  char- 
ter, or  in  the  act  under  which  it  shall  be  incorporated.^' 

These  sections  may  be  looked  upon  as  a  legislative  defini- 
tion of  a  corporation,  and  wherever  these  powers  and  char- 
acteristics are  found  to  exist,  a  corporation  is  found.  In  per- 
fect accordance  with  this  definition,  is  the  common  law  de- 
scription of  a  corporation.  A  corporation  is  known  by  its 
qualities.  Whether  it  be  called  a  corporation  or  not  is  of  no 
importance,  but  if  it  possess  the  requisite  powers  it  is  a  cor- 
poration. No  particular  words  are  necessary  to  its  creation, 
nor  is  it  necessary  that  it  should  be  declared  or  intended  to 
be  a  corpoi4tion  by  the  legislature.  2  Jac.  L.  D.  94,  Corp. 
I.  2  Kent,  276,  3d  ed.  Angd  if  Amea,  17,  45,  6,  54,  95, 
21.  23,  38.  2  Johns.  Ch.  R.  320,  324.  1  Kyd  Corp.  4,  70. 

The  ordinary  incidents  to  corporations  are,  1.  To  have 
perpetual  succession ,*or  for  the  time  limited  in  their  char- 
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ters ;  2.  To  sue  and  be  sued,  grant  and  receive  by  their 
corporate  name ;  3.  To  purchase  and  hold  lands  and  chat* 
tels ;  4.  To  have  a  common  deal ;  5.  To  make  by-laws 
for  the  government  of  the  corporation ;  6.  The  power  of 
amotion,  or  removal  of  its  members.  *'  Some  of  these 
powers  are  to  be  taken  with  jnodiiication  and  restriction, 
and  the  essence  of  a  corporation  consists  only  of  a  capacity 
to  have  perpetual  succession  under  a  special  denomination 
and  artificial  form,  and  to  take  and  grant  property,  contract 
obligations,  sue  and  be  sued  by  its  corporate  name,  and  re- 
ceive and  enjoy  in  common  grants  of  privileges  and  immu- 
nities." Authorities  above  cited.  A  corporation  may  have 
more  l!han  one  name ;  it  may  have  one  in  which  to  cdn« 
tract,  grant,  &c.,  and  another  in  which  to  sue  and  be  sued. 
It  may  be  known  by  different  names  and  may  be  sued  in 
either.  2  Bac.  Abr.  5.  2  Salk.  237,  451.  Ld.  Raym.  153, 
680.  A  name  of  some  kind  is  indeed  indispensable,  accord- 
ing to  all  the  books,  and  according  to  the  definitions  cited. 
A  corporation,  therefore,  is  an  association  of  individuals 
having:  1.  Succession  or  existence  under  a  special  name 
for  the  period  limited  by  its  charter;  2.  Power  to  take 
and  grant  property,  contract  obligations,  sue  and  be  sued 
under  a  special  name,  like  an  individual ;  3.  Power  to  re- 
ceive and  enjoy,  in  common,  grants  of  privileges  and  im- 
munities. 

All  associations  of  persons  for  the  transaction  of  business 
are  either  partnerships  or  corporations.  The  law  recog- 
nizes but  two  species  of  existences,  corporations  and  natur- 
al persons,  and  alf  unions  of  individuals  divide  themselves 
into  one  of  these  classes.  I  Black.  Comm.  123.  The  points 
of  difference  between  partnerships  and  corporations  are  nu- 
merous and  plain.  In  partnerships,  each  partner  is  in  all 
cases,  so  far  as  the  public  is  concerned,  the  agent  of  his 
cg-partners  and  may  bind  them — may  accept  bills,  give 
notes,  pay  money,  give  releases,  &c.  whateVbr  may  be 
the  agreement  between  themselves.  In  corporations,  the 
officers  alone  are  competent  to  act.  The  acknowledgment 
of  a  debt  by  a  partner  will  take  it  out  of  the  statute  as  to 
all;  in  the  case  of  a  corporation,  one  member's  acknowledg- 
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men!  has  no  effect  A  partnership  is  dissolved  by  the  death 
of  any  of  the  partners.  So  by  the  insanity  of  either^ 
So  by  the  bankruptcy  of  either.  In  many  cases  by  volun* 
tary  act ;  each  party  still  retaining  all  his  property  in  the 
concern.  A  corporator  by  its  very  definition  cannot  be 
brought  to  a  close  in  any  of  these  modes*  One  member 
of  a  firm  can  in  no  case  sue  his  co-partners  upon  a  part- 
nership  transaction,  during  the  continuance  of  the  partner- 
ship. A  corporator  on  the  other  hand  may  sue  or  be  sued 
by  the  institution  of  which  he  is  a  stockholder.  And  this 
very  suit  is  brought  against  one  of  the  principal  and  original 
stockholders  of  the  Bank  of  Central  New  York. 

The  definition  of  a  corporation  having  been  giveUi  and 
some  of  the  points  of  difference  between  a  corporation  and 
partnership  exhibited,  it  is  now  proposed  to  examine  the 
act  of  1838,  to  ascertain  into  which  of  these  classes  the  as- 
sociations therein  authorized  must  be  resolved.     This  exam- 
ination, it  is  confidently  believed,  will  show  that  they  pos- 
sess, not  only  all  the  necessary  powers  of  corporations,  but 
all  the  powers  and  immunities  ustially  bestowed  by  the  le- 
gislature upon  banking  institutions.     The  act  in  question 
provides — ^  15.  That  any  number  of    persons  may  asso 
ciate   to  establish  offices  of  discount,  deposit,  &c.     §  16. 
That  they  shall  make  a  certificate,  specifying,  1.  The  name 
to  be  used  in  the  business ;  2.  The  place  where  the  business 
shall  be  transacted ;  3.  TTle  amount  of  stock  and  the  num- 
ber of  shares ;  4.  The  names  of  the  stockholders  ;    5.  The 
duration  of  the  association  ;  and  that  this  certificate  shall  be 
recorded,  and  be  evide;ice  for  and  against  them  on  all  oc- 
casions.   ^  18  gives  power  to  the  persons  thus  associated 
in  the   business  of  banking,   to  purchase   bullion,   foreign 
coin,  receive  deposits,  &c.  and  authorizes  the  exercise  of 
such  incidental  powers  as  shall  be  necessary  to  carry  on 
such  business,  and   to  appoint  oflJcerb,  agents,  &c.    ^  20. 
Shares  are  personal  property,  and  unrestrictedly  transfers- 
ble.     ^21.  All  contracts  on  behalf  of  the  association  are  to 
be  signed  by  the  president,  &c.  ^  24.  The  association  may 
hold  and  convey  such  real  estate  as  is  necessary  for  the  pur-- 
pose  of  the  association,  and  as  nuiy  be  necessary  to  take  for 
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the  security  of  its  debts.  Conveyances  shall  be  made  to  the 
president  or  his  successors,  who  may  sell  and  convey  the 
same  for  the  association,  free  from  all  claim  of  the  stockhold- 
ers upon  the  same  ;  and  it  shall  hold  no  real  estate,  except  for 
the  purposes  specified.  <^  19  provides  that  the  association 
shall  not  be  dissolved  by  the  insanity  of  any  shareholder. 
^  23  provides,  that  all  suits,  actions  or  proceedings  by  or 
against  such  association,  may  be  brought  in  the  name  of  the 
president  or  against  him,  and  shall  not  abate  by  his  death, 
resignation  or  removal ;  and  that  all  judgments  and  decrees 
against  the  president  shall  take  eflfect  only  upon  the  property 
of  the  association  ;  it  provides,  also,  that  no  shareholder 
shall  be  personally  liable,  unless  declared  so  by  the  articles. 
Here  are  found  every  essential  and  every  ordinary  attribute 
of  a  corporation,  conferred  upon  these  associations :  1 .  They 
may  exist  under  the  name  assumed  by  them  for  any  period, 
and,  in  the  case  of  this  bankf  the  period  of  its  termi- 
nation is  fixed  at  some  4000  years  hence.  2.  They  may 
sue  and  be  sued,  complain  and  defend  in  any  court  of  law 
or  equity,  by  and  in  the  name  of  the  president  or  other  offi- 
cer, and  no  individual  is  liable.  3.  They  may  mak^and  use 
a  common  seal.  Under  the  18th  §,  they  msry  exercise  such 
incidental  powers  as  are  necessary  to  carry  on  their  busi- 
ness, and  under  this  may  make  a  s6al,  as  has  been  done  and 
is  in  daily  use  by  the  bank  now  in  question.  4.  They  may 
purchase,  hold  and  convey  real  and  personal  estate — ^  18 
and  24  expressly  authorizing  this^-though  in  the  case  of 
real  estate,  the  conveyance  is  made  to  the  association 
through  the  channel  of  the  president.  5.  They  may  ap- 
point officers  and  agents,  as  they  have  appointed  president, 
cashier,  &c.  6.  They  may  make  by-laws.  This  is  an  in- 
dispensable power,  and  is  fully  authorized  by  the  general 
clause  before  quoted  from  ^18.  They  have  all  the  qualifi- 
cations givfcn  by  the  revised  statutes  to  corporations.  1  R* 
S.  600. 

Beyond  all  quesfion,  they  have,  I.  Succession  or  exis- 
tence under  a  special  or  artificial  name  for  the  period  limited 
by  their  charters  or  articles  of  association  ;  2.  Power  to 
take  property,  contract  obligations,  sue  and  be  sued  under 
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a  special  denomination,  i.  e.  *under  an  appellation  different 
from  that  which  would  belong  to  the. associates  if  they  were 
all  sued  6r  contracted,  &c^  in  their  individual  names ;  3. 
Power  to  receive  and  enjoy  in  common,  (i.  e.  as  a  body,) 
grants,  privileges  and  immunities.  The  counsel  submitted  that 
lie  had  established  the  proposition  that  the  institutions  author- 
ized  by  the  general  banking  law  of  1838,  possess  not  only 
the  necessary,  but  all  the  ordinary  powers  of  corporations, 
and  may  safely  be  written  down  corporafions.  He  instanced 
the  Oneida  Bank,  one  of  the  last  banks  incorporated  by  the 
legislature,  and  said  it  would  be  found  to  possess  no  one 
power  or  capacity,  either  by  its  charter  or  by  the  general  law, 
that  the  institution  suin^  in  this  case  did  not  possess  to  an 
equal  extent.  If,  then,  no  particular  words  are  necessary  to 
create  a  corporation,  and  if  a  corporation  is  known  by  and 
consists  of  its  qualities  and  attributes,  he  said  it  would  seem 
to  follow  that  these  institutions  are  corporations. 

The  next  question  discussed  by  the  counsel  was  the  foU 
lowing :  Can  fhe  legislature  pass  a  law  authorizing  the 
creation  of  an  indefinite  number  of  corporations,  at  the  plea-^ 
sure  of  individuals,  and  without  any  direct  action  of  the 
legislature  upon  the  particular  corporations  to  be  created  7 
The  provision  of  the  constitution  of  this  state  affecting  this 
question  is  found  in  Apt,  rii,  ^  9,  and  is  in  the  following 
words :  '*  The  assent  of  two  thirds  of  the  members  elected 
to  each  branch  of  the  legislature,  shall  be  requisite  to  every 
bill  appropriating  public  moneys  to  local  or  private  purpos- 
es, or  creating,  continuing,  altering  or  renewing  any  body 
politic  or  corporate."  The  clause  in  question,  he  insisted, 
extended  to  and  restrained  the  creation  of  corporations  au* 
thorizedy  as  well  as  those  directly  created  by  the  legislature. 
An  opposite  construction  would  preserve  perhaps  the  letter, 
but  violate  the  whole  spirit  of  the  article.  What  was  the 
object  of  this  provision  ?  clearly  to  impose  a  restraint  upon 
the  multiplication  of  corporations.  What  an  absurdity,  then, 
to  apply  it  to  a  case  where  one  corporation  is  to  be  brought 
into  existence,  and  reject  it  in  another,  whereby  thousands 
may  spring  into  life.  Again  :  no  bill  does  or  can  do  more 
than   authorize  a  corporation.     The  bill   creates   it  after 
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certain  acts  of  organization  have  taken  place,  but  not  until 
then  :  and  if  these  are  omitted,  no  corporation  comes  into 
existence.  The  provision,  therefore,  applies  equally  to  a  law 
authorizing  corporations  and  to  a  law  professing  to  create 
them. 

To  prevent  the  excessive  increase  of  corporations,  and 
particularly  of  monied  incorporations,  the  convention  of 
1821  imposed  new  and  unusual  restrictions  upon  the  power 
of  the  legislature  to  pass  laws  producing  that  result.  They 
declared  that  the  ordinary  legislative  power,  to  wit,  a  mO' 
joritr/y  should  not  be  competent  to  bring  into  existence  a 
corporate  being.  It  was  intended  that  the  application  for  - 
corporate  powers  in  every  given  ctse  should  be  deliberately 
examined,  and  that  before  the  request  should  be  granted  in 
any  instance,  twa  thirds  of  the  members  elected  to  each 
house  should  be  satisfied  of  its  propriety  and  necessity. 
The  discretion  and  judgment  of  the  legislature  is  required 
upon  every  proposed  corporation,  and  so  great  is  the  cau- 
tion, that  the  legislative  integrity  and  judgment  of  two 
thirds  must  be  exercised  and  satisfied  before  the  corpora- 
tion can  be  created.  Any  number  of  corporations  might  be 
included  without  objection  in  the  same  act,  as  when  partic- 
ularly named,  the  judgment  of  the  legislature  would  be  ap- 
plied ta  each.  The  log-rolling  tendency  of  si^ch  an  act 
would  be  objectionable,  but  constitutionally  no  objection  is 
perceived.  The  exercise  of  legislative  discretion  and  judg- 
ment by  the  law  in  question  is  entirely  removed,  and  is  ex- 
ercised by  individuals  guided  by  no  public  interest,  and 
bound  by  no  public  engagements,  but  governed  solely  by  a 
regard  to  their  own  interests,  real  or  imaginary.  He  there- 
fore submitted  that  the  passage  of  a  law  like  that  of  1838, 
authorizing  unlimited  creations  of  corporate  existences,  is  at 
war  with  the  spirit  and  intention  of  the  constitution,  and 
cannot  be  sustained  by  the  courts. 

At  the  time  of  the  adoption  of  the  present  constitution, 
laws  were  in  existence  authorizing  corporations,  in  certain 
cases,  at  the  pleasure  of  individuals.  These  went  to  au- 
thorize, 1 .  Colleges  and  academies ;  2.  Religious  societies ; 
3.  Library  associations ;  4.  Medical  societies  ;  and  5.  Man- 
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ufacturing  incorporations.  These  laws  were  not  intended  to 
be  repealed,  and  have  been  acted  upon  very  frequently  since 
that  time,  in  the  creation  of  academies,  colleges,  churches, 
medical  societies,  &c.  They  were  passed  in  1811  and  1817, 
when  no  such  constitutional  restriction  upon  the  creation  of 
corporations,  as  now  exists,  fettered  the  action  of  the  legis- 
lature. There  was  nothing  requiring  legislative  discretion 
and  judgment  to  be  applied  to  each  case  presented,  and  the 
legislature  might  therefore  lawfully  enact  general  laws  of  such 
character  as  they  should  deem  expedient.  No  argument  can 
be  drawn  from  the  passage  of  these  laws  to  support  the  pre- 
sent enactment ;  but  viewing  the  present  provision  of  the 
constitution  as  not  applioable  to  those  laws  previously  pas- 
sed, it  stands  with  full  force  in  opposition  to  all  general  laws 
passed  since  1822,  when  the  new  constitution  became  the 
supreme  law  of  the  land. 

C.  P.  Kirklandf  for  the  plaintiffs,  submitted  the  following 
points,  in  support  of  the  declaration,  and  the  action  of  the 
plaintiffs : 

I.  The  first  and  second  causes  of  demurrer  are  not  well 
assigned.  The  act  expressly  authorized  and  directs  the  suit 
to  be  brought  in  the  name  of  the  president ;  and  he  suing  in 
a  represei^ative  capacity,  must  lay  the  indebtedness  and  the 
promises  to  the  persons  or  body  whom  he  represents. 

The  third  cause,  and  the  first  branch  of  the  fourth  cause^ 
are  not  well  assigned  ;  for  the  legislature  might,  without  vi<* 
olating  any  constitutional  provision,  authorize  suits  in  behalf 
of  any  number,  or  of  any  association  of  persons,  in  the  name 
of  one  of  them. 

The  matter  stated  in  the  second  branch  of  the  fourth 
cause,  cannot  arise  on  these  pleadings. 

II.  There  is  no  ground  of  general  demurrer  to  this  decla- 
ration, for  the  associations  authorized  by  the  act  referred  to 
are  not  "  bodies  corporate." 

1.  They  are  destitute  of  many  of  the  essential  and  distin- 
guishing attributes  of  a  corporation,  and  without  which  a 
corporation  cannot  in  a  legal  sense  be  said  to  exist. 
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2.  They  are  in  the  nature  of  a  limited  or  special  partner- 
8|>ip  of  individuals,  possessing  by  legislative  grant  certain 
facilities  in  the  transaction  of  their  business. 

3.  The  act  is  in  substance  a  mere  repealing  act,  authoris- 
ing the  exercise  of  a  privilege  which  was  before  prohibited, 
and  prescribing  the  manner  of  its  exercise. 

4.  Associations  as  authorized  by  this  act,  are  a  new  mode 
of  union,  unknown  at  the  time  of  the  adoption  of  the  consti- 
tution, and  falling  within  no  description  or  definition  of 
"  bodies  corporate"  then  known  and  existing,  and  of  course 
they  are  not  within  its  prohibitory  clause. 

5.  The  act  was  not  intended  or  supposed  by  its  framers 
to  create  bodies  corporate. 

For  these  reasons,  this  act  is  not  an  act  ^<  creating  a  body 
corporate,"  in  the  constitutional  sense. 

III.  The  act  is  in  no  sense  an  act  "  creating"  a  body 
corporate. 

It  is  in  any  event  nothing  more  than  an  act  authorizing  or 
allowing,  by  subsequent  voluntary  association,  the  existence 
of  a  **body  corporate." 

Such  an  act  is  not  within  the  inhibitory  clause  of  the  con- 
stitution. 

1.  This  mode  of  giving  existence  to  bodies  corporate,  as 
contradistinguished  from  the  mode  of  direct  actibn  by  the 
legislature,  was  in  full  force  and  operation  at  the  time  of  the 
adoption  of  the  constitution.  To  the  latter,  and  not  to  the 
former  mode,  the  prohibitory  clause  applies. 

2.  This  mode  is  not  within  the  letter  of  the  clause. 

3.  It  is  not  within  the  mischief  intended  to  be  remedied 
and  prevented. 

IV.  Assuming  that  these  associations  are  '*  bodies  corpo- 
rate," and  that  the  act  is  an  act  "creating  a  body  corpo- 
rate," it  is  no  objection  to  it  that  it  creates  or  authorizes 
more  than  one  association ;  it  being  conceded,  as  it  is  and 
must  be  on  this  argument,  that  it  received  the  requisite 
constitutional  vote. 

1.  The  prohibitory  clause  of  the  constitution  does  not  in 
terms  extend  to  this  case  :  it  is  specially  limited  to  the  num- 
ber of  votes  required. 
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S.  It  does  not  in  spirit  extend  to  this  case  ;  for  the  Sitfe^ 
gwird  of  a  two-third  vote  is  as  much  secured  and  obtained 
where  a  bill  creates  or  authorizes  many  bodies  corporate,  as 
where  it  creates  or  authorizes  one  only. 

3.  This  act,  in  this  point  of  view,  is  to  all  intents  the  same 
as  if  it  created  by  name  all  the  associations  that  should  be 
formed  under  it. 

4.  The  continued  legislative  construction  from  the  adop« 
tion  of  the  constitution  to  this  day,  shows  that  the  prohibito- 
ry clause  does  not  reach  this  case  :  if  it  did,  the  joint  rule  of 
the  senate  and  assembly  on  this  subject  would  be  superero- 
gatory and  idle. 

5.  The  creation  or  authorization  of  more  than  one  body 
corporate  in  one  and  the  same  bill,  is  a  question  of  "  discrt" 
tionnnd  €ay)ediency^"  not  of  poicer. 

V.  No  judicial  tribunal  will  declare  void  a  legislative  act, 
except  in  a  case  where  there  can  be  no  rational  doubt ; 
such  declaration  being  an  exercise  of  the  highest  attribute 
of  absolute  power.  In  this  case  were  there  great  and  seri- 
ous doubts  as  to  the  validity  of  the  law,  the  terrific  and  all 
pervading  public  distress  that  would  result  from  its  being 
judged  void,  should,  on  every  salutary  principle,  turn  the 
scale. 

He  argued  that  in  point  of  form  the  declaration  was 
strictly  and  technically  correct,  and  was  in  precise  conform- 
ity to  the  act ;  Statutes  of  1833,  p.  260,  ^  21 ;  that  it  laid  the 
indebtedness  and  the  promises  as  they  existed  in  fact,  and  it 
referred  sufficiently  to  the  act  to  show  that  the  suit  was 
properly  brought  in  the  name  of  the  plaintiff.  The  plaintiff 
is  merely  a  trustee  or  representative  ;  and  as  a  general  rule, 
in  declaring  in  such  cases,  the  promises  should  be  laid  to  the 
party  represented,  as  in  the  case  of  executors,  assignees  of 
insolvents,  and  the  like.  1  Chit.  PI.  15,  16.  2  id.  51. 
Gould* s  PL  172,  3.  Some  of  the  special  causes  of  demurrer 
assigned  proceed  on  the  ground  that  the  act  in  question  is  in- 
valid ns  authorizing  a  suit  to  be  brought  in  this  manner ;  but 
it  has  not  been  seriously  argued  that  the  legislative  power 
is  not  competent  to  prescribe  in  what  manner  or  in  whose 
name  suits  may  be  brought,  or  to  permit  the  institution  of  a 
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suit  in  behalf  of  an  association  of  persons,  or  of  a  number  of  ' 
persons  in  the  name  of  one  of  them. 

It  is  also  assigned  specially  as  cause  of  demurrer^  that  the 
act  in  question  was  not  in  fact  passed  by  a  two-thirds  vote  ; 
but  this  point  was  not  pressed  on  behalf  of  the  defendant  in 
the  argument.  It  is  by  no  means  conceded  that  any  act  con- 
tained in  the  statute  book,  and  duly  authenticated,  can  be  al- 
leged in  pleading,  or  shown  in  evidence,  not  to  be  a  law,  that  is, 
not  to  have  been  passed.  The  evils  that  would  arise  from  thus 
permitting  parties  to  unsettle  the  whole  statute  book  would 
greatly  overbalance  any  injury  that  could  possibly  result  from 
regarding  the  statute  book  as  conclusive  evidence  of  the  exis- 
fence  of  the  laws  found  in  it.  But  however  this  may  be,  it  will, 
it  is  hoped,  be  shown  in  the  course  of  the  argument  on  the 
part  of  the  plaintiflf,  that  the  act  in  question  did  not  require  a 
two-thirds  vote,  whether  it  actually  received  such  vote  or  not. 

The  associations  authorized  by  the  act  are  not  '^  bodies 
corporate"  within  the  constitutional  meaning  of  the  term. 
Const,  art.  7,  ^  9.     The  constitution,  so  far  as  the  clnuse 
in  question  is  concerned,  went  into  operation  on  the   Ist 
March,    1822,  and   the  term    "bodies  corporate,"  therein 
used,  is  of  course  to  be  referred  to  the  legal  existence  then 
known  by  that  name.  Art,  9,  <^  1.  Among  the  essential  quali- 
ties and  attributes  of  a  body  corporate  as  then  existing  were 
the  following :  It  must  have  a  name^  and  by  that  name  alone 
mtf^^  sue  and  be  sued,  and  do  all  other  legal  acts.     1  Black. 
Comm.  474.  Burns  L.  D.  tit.  Corp.  192.  It  must  grant  and 
receive  by  its  corporate  name ;  and  the  name  is  the  very 
being  of  its  constitution.  10  Co.  122.  Gilb.  Hist.  C.  P.  183. 
It  must  have  a  common  seal.     It  has  an  inherent  power  to 
make  by-laws  or  private  statutes.     1  Black.    Comm.  475. 
These'are  declared  to  be  the  "  essential  incidents"  of  every 
corporation,  but  they  are  all  wanting  here.     These  associa- 
tions have  no  name  by  which  to  sue  or  be  sued — to  grant  or 
receive— -or  to  do  any  legal  act — but  all  this  is  to  be  done 
in  the  individual,  personal  name  of  him  who  is  president  for 
the  time  being  ;  Sect.  21,  22,  24  ;  and  he  is  thus  made  per- 
sonally and  in  his  individual  character,  the  agent,  represent- 
ative and  trustee  of  the  persons  associated  with  him.     They 
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have  no  common  seal.  They  have  no  power,  by  the  pro- 
visions of  the  act,  to  pass  by-l.aw8.  No  title  to  property  can 
vest  in  the  association  as  such  ;  it  vests  in  the  person  who 
is  president,  as  trustee  of  his  associates  ;  they  are  therefore 
not  an  artificial  person,  as  corporations  are  properly  de- 
nominated. A  vacancy  in  the  office  of  president  would 
suspend  suits  by  and  against  him ;  and  this  is  totally  repug- 
nant to  the  idea  of  a  corporation.  Though  these  associ- 
ations possess  some  of  the  incidents  of  corporations,  they 
are  destitute  of  others,  which  from  the  earliest  periods  of 
the  common  law,  since  such  artificial  beings  have  been 
recognized  as  existing,  have  been  deemed  as  entering  into 
their  very  constitution  and  essence,  and  have  been  insepar- 
able from  any  definition  or  description  ever  given  of  them. 
They  do  not,  then,  fall  within  that  class  of  legal  existeqces 
recogirised  and  known,  at  the  time  the  clause  in  question 
went  into  effect,  by  the  well  understood  and  well  defined 
term  of  <  bodies  corporate.' 

The  exemption  of  the  associates  from  personal  responsibil- 
ity does  not  render  the  associations  corporations ;  for  this  is 
an  exemption  existing  equally  in  the  case  of  special  partners ; 
nor  do  they  derive  a  corporate  character  from  the  stock  be- 
ing declared  personal  property,  and  being  made  transfer- 
able ;  for  it  will  not  be  denied  that  the  legislative  power  could,, 
for  all  legal  purposes,  declare  real  estate  to  be  personal 
property,  and  might  render  the  property  of  any  copartner- 
ship or  individual  transferable  in  the  manner  authorized  by 
this  act.  The  power  to  fix  the  period  during  which  the 
partnership,  fellowship  or  union  may  continue,  does  not  per 
se  convert  them  into  corporations  ;  for  so  far  as  the  consti- 
tutional question  now  under  consideration  is  concerned,  the 
legislature  is  not  inhibited  from  granting  to  two  or  more  in- 
dividuals, their  heirs  and  assigns,  the  privilege  of  doing  cer- 
tain acts,  or  carrying  on  a  certain  business  for  fifty  or  for 
five  hundred  years,  and  prescribing  the  mode  in  which  title 
shall  be  made  by  those  claiming  as  heirs  or  assigns  for 
centuries  to  come.  Such  an  act  might  be  impolitic  and 
unwise — even  ridiculous — but  the  constitutional  power  of 
the  legislature  to  passd  it  is  not   to  be  questioned.     Yet  it 
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is  this  power  to  fix  the  duration  of  the  associations  that 
is  mainly  relied  on  to  prove  them  "  bodies  corporate." 
They  more  nearly  resemble  limited  partnerships :  there 
the  special  partner  is  not  personally  responsible;  quoad 
him,  the  fund  only  is  liable  ;  suits  are  to  be  by  and  against 
the  general  partners,  and  they  are  the  representatives  and 
trustees  of  the  special  partners,  as  the  presidents  of  these 
associations  are  of  their  individual  associates. 

The  act  in  question  is  *'  an  act  to  authorize  ^he  business 
of  banking,"  and  to  effect  this  object,  this  anomalous  species 
of  union  was  devised.  It  was  a  repeal  of  existing  restric- 
tions— a  permission  to  do  what  was  before  prohibited,  and 
the  various  provisions  of  the  act  are  to  be  regarded  only  as 
regulations,  prescribing  the  mode  in  which  the  business  now 
unrestrained  should  be  conducted. 

Should  the  court  adjudge  these  associations  to  be  ''^bodies 
corporate,"  it  is  manifest  that  they  will  do  so  in  express  vio- 
lation of  the  intention  of  the  legislature,  and  they  will  invest 
them  with  a  character  and  a  name,  which  those  who  cre- 
ated them,  not  only  did  not  design,  but  expressly  repudiated. 
Ass.  Doc.  1838,  No.  122.  Joint  Rules  Asa.  Sf  Sen.  No.  8. 
And  surely,  in  a  matter  of  this  grave  import,  a  judicial  tri- 
bunal should  hesitate  in  declaring  that  the  legislative  de- 
partment has  done  that,  which  they  did  not  intend  to  do  and 
expressly  'declared  they  had  not  done.  But,  assuming 
these  associations  to  be  *'  bodies  corporate,"  it  cannot  be 
said  that  the  act  creates  a  body  corporate :  the  most  that 
can  be  alleged  is.  that  it  authorizes  their  subsequent  crea-* 
tion  by  voluntary  individual  association.  The  act  then 
clearly  is  not  within  the  letter  of  the  inhibitory  clause  of 
tire  constitution.  Is  it  within  its  spirit  ?  At  the  time  of  the 
framing  and  adoption  of  this  constitution,  two  modes  of 
creating  or  forming  corporate  bodies  were  in  existence 
and  use,  and  familiarly  known  :  1.  By  direct  action  of 
the  legislature,  by  bill  creating  by  name  one  or  more  of 
them ;  2.  By  voluntary  association  under  general  lawa 
then  in  force.  These  latter  were  numerous  and  diver- 
sified in  their  objects  ;  1.  Colleges  and  academies ;  2. 
Religious   societies ;     3.  Library  associations  ;     4.  Medical 
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societies;  5.  Manufacturing  corporations.  3  R.  S.  pas- 
Mm.  It  is  conceded  by  all,  that  these  general  acts  were  not 
abrogated  by  the  constitution,  though  that  instrument  pro- 
vides for  the  abrogation  of  all  laws  repugnant  to  it.  Art. 
7,  see.  13.  Such  has  been  the  uniform  construction  given 
by  the  legislature  for  seventeen  years,  and  the  whole  people 
for  seventeen  years  have  acted  on  it. 

These  general  acts,  then,  and  this  general  mode  of  creat- 
ing corporations  were  not  repugnant  to  the  constitution,  and 
were  not  abrogated  by  it.  Under  these  acts,  and  in  this 
mode,  not  less  than  eight  hundred  corporations  have  been 
fofmed  since  the  present  constitution  became  the  funda- 
mental law  of  the  state.  It  can  with  little  justice  be  argued 
if  these  laws  and  the  right  to  act  under  them  were  left  un- 
affected by  the  constitution,  and  were  not  reached  by  its 
abrogatory  clause,  that  the  legislative  power  to  provide 
similar  means  in  reference  to  subjects-matter  deemed  by 
the  legislature  equally  innocuous,  or  equally  worthy,  was 
affected  by  that  instrument.  If  it  left  in  full  force  existing 
legislative  acts,  authorizing  the  subsequent  creation  of  cor- 
porations by  voluntary  association  for  the  manufacture  of 
iron,  cotton  and  glass,  it  would  seem  an  absurdity  to  de- 
<^lare  that  it  has  taken  away  the  legislative  power  to  author- 
ize, by  general  acts,  in  the  ordinary  forms  of  legislation, 
similar  associations  for. agricultural,  mechanical  or  moneta- 
ry purposes,  when  this  mode  does  not  come  within  the  letter 
of  the  prohibitory  clause,  and  when  at  the  time  of  the  adop- 
tion of  the  clause  there  was  a  mode  in  use  and  well  known, 
by  being  applied  to  which  the  prohibitory  words  would  be 
fully  satisfied.  A  result  so  anomalous,  so  unmeaning,  and 
so  contradictory,  should  not  lightly  be  charged  on  the  con- 
stitution !  Every  reason  that  can  be  given  to  show  that  the 
mode  by  general  act  was  left  untouched,  will  apply  with 
•equal  force  to  show  that  the  power  to- pass  similar  general 
acts  was  left  equally  unaffected. 

Again :  the  question  may  be  presented  in  another  light. 
At  the  adoption  of  the  constitution  there  were  in  existence 
and  often  used,  two  modes  o(  exercising  legislative  power 
in  the  creation  of  corporations :   1 .  By  act  creating  and  per- 
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feeling  the  ^<  body,"  giving  it  its  name,  place,  exclusive  pri^ 
lieges,  and  every  thing  (so  far  as  the  legislature  was  con- 
cernedy)  requisite  to  render  it  a  formed  and  perfect  legal 
being  ;  2.  By  general  act,  not  creating  the  "  body,"  not  giv- 
ing it  even  incipient  existence — but  instead  of  this,  only 
confering  the  pati^er  of  creating  the  body  afterwards.  The 
legislature  was  at  that  moment  as  omnipotent  and  uncon- 
trolled in  the  use  of  the  one,  as  of  the  other  of  these  modes 
of  exercising  power.  Objections  which  would  apply  to  the 
one  mode  could  have  no  application  to  the  other ;  and  from 
the  diversity  of  the  mischiefs,  the  reasons  which  would  ex- 
ist for  checking  and  restraining  the  one,  would  in  no  sense 
be  reasons  for  checking  and  restraining  the  other.  The 
convention  and  the  people  had  both  modes  before  them,  and 
when  engaged  in  the  solem[n  work  of  framing  and  adopting 
the  fundamental  charter  of  their  government — their  su- 
preme law — it  is  not  to  be  supposed  that  they  did  not  care-* 
fully  study  the  language  they  employed,  more  especially  in 
a  clause  introducing  an  extraordinary  restraint  on  legisla-^ 
tive  power.  When  their  language  is  used  descriptive  of,  and 
in  its  terms  embracing,  only  one  of  these  modes,  it  can  by 
no  just  process  of  reasoning  be  extended  to  the  other.  Had 
both  been  intended  to  be  reached  and  affected,  the  proper 
phraseology  could  most  easily,  and  would  most  naturally 
have  been  employed.  Thus,  after  the  word  "corporate" 
(in  the  clause  referred  to)  would  have  been  added,  "  and  to 
every  bill  authorizing  the  formation  of  such  bodies  corpo- 
rate by  voluntary  association,"  or  after  the  word  **  bill,'* 
would  have  been  inserted  "authorizing  the  formation  of 
bodies  corporate  by  voluntary  association  or." 

Again :  to  ascertain  the  true  sense  of  this  clause^  the  mis- 
chief intended  to  be  prevented  must  be  considered.  It  is 
idle  to  admit  that  the  general  ads  were  left  in  force,  and  at 
the  same  time  to  say  that  the  mischief  to  be  remedied  was 
"  the  inordinate  increase  of  corporations,"  for  the  mischief 
was  then  left  in  undiminished  vigor.  Corporations  could 
be  indefinitely  multiplied.  No.  ,  Contemporary  history  as 
well  as  the  leaving  in  full  full  force  the  general  acts,  proclaim 
another  "  mischief,  "  as  the  one  at  which  this  conetitutiona^ 
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blow  was  directed,  and  that  was,  the  creation  of  nnonopolies, 
the  grant  of  exclusive  privilege^y  the  attendant  corruption  of 
legislation,  the  appliances  si>  often  and  so  successfully  used 
to  procure  these  legislative  favors.  In  the  then  recent  in- 
vestigations respecting  the  Bank  of  America  and  the  popu- 
lar odium  thereby  excited  against  these  exclusive  charters, 
will  be  found  the  key  to  unlock  the  true  meaning  and  intent 
of  this  clause  of  the  constitution.  Under  such  circunn 
fltances,  and  with  such  a  mischief  to  be  remedied,  an  act  of 
the  character  of  that  now  under  consideration,  an  act  laying 
t|ie  axe  at  the  very  root  of  monopoly  and,  instead  of  con- 
ferring chartered  privileges  on  the  favored  few,  opening  the 
field  alike  to  all,  could  not  have  been  within  the  purview  of 
(he  constitutional  provision. 

There  is  high  authority  in  support  of  the  proposition 
Chat  the  power  of  the  legislature  as  to  these  general  ads 
was  left  where  the  constitution  found  it  The  revisers 
affirm  it,  Reo.  Rep.  ch.  18,  pt.  \  ;  for  they  reported  for 
re-enactment  in  the  ordinary  course  of  legislation^  chap. 
15,  pt.  1,  all  the  general  acts  already  referred  to,  id.  pt.  I, 
ch.  18,  tit.  6  ;  and  they  also  reported  a  general  act  for  the 
incorporation  of  obituary  societies.  1  R.  S.  461.  The 
legislature,  years  since,  sanctioned  the  same  opinion,  for 
they  re-enacted  in  the  ordinary  ihanner  the  general  law 
authorizing  the  regents  to  incorporate  academies.  Id.  The 
subject  matter  of  all  or  any  of  these  general  acts,  cannot 
affect  the  question.  The  principle  is  the  same ;  and  to  dis- 
criminate between  the  numerous  and  diversified  subjects 
and  objects  of  incorporation,  and  to  define  those  which 
might  or  might  not  constitutionally  be  embraced  within 
general  acts,  would  be  a  task  incapable  of  execution.  The 
intention  of  the  clause  manifestly  was,  either  to  prohibit  all 
future  corporations  except  in  the  mode  prescribed,  that  is, 
by  a  two-thirds  vote  ;  or,  to  leave  in  existence  alike  the  gen^ 
eral  actSy  and  the  power  to  pass  similar  acts.  And  it  would 
seem  that  the  latter  must  necessarily  be  the  result,  as  the 
concession  that  the  general  acts  are  left  in  full  force,  estab- 
lishes that  the   former  could  not  have  been  the  intention. 
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Again :  where  there  are  two  matters,  either  of  \yhiciv 
may  be  regarded  as  the  '<  mischief"  to  be  remedied  by  a 
constitutional  provision,  the  court,  on  every  salutary  princi* 
pie,  will  adopt  that  which  will  sustain  and  uphold  a  legisla* 
tive  act,  whose  constitutional  validity  is  questioned.  Here, 
by  adopting  as  the  *^  mischief,"  and  as  the  "  intent,  "  those 
contended  for  by  the  plaintiff,  the  act  in  question  is  support- 
ed ;  and  the  remedy  is  most  effectually  aided  and  advanced. 

It  is  insisted  on  the  part  of  the  defendant,  assuming  these  as- 
sociations to  be  ^'bodies  corporate,"  and  ihki  the  assent  of  two- 
thirds  was  required  and  was  given  to  this  act,  yet  that  the  le- 
gislature had  no  power  in  and  by  one  and  the  same  bill  to  au- 
Aorize  the  creation  of  an  indefinite  number  of  these  bodies  ; 
and  that  the  act  is  void  because  it  creates,  or  authorizes  to  be 
created,  more  than  one  of  them.  Had  the  prohibition  just 
mentioned  been  intended,  it  cannot  he  doubted  that  the  ap- 
propriate language  to  express  that  intention'  would  have 
been  t>sed;  language  clearly  and  in  terms  exclusive.  Thus; 
^^  No  bill  shall  contain  any  provision  whereby  more  than 
one  body  corporate  shall  be  authorized  or  created,"  or, 
*'  every  body  politic  to  be  created,  shall  be  created  by  a 
separate  and  distinct  bill."  But  the  provision  is,  that  '*  the 
assent,  &c.  shall  be  requisite  to  euerj^  bill  creating,  &c."  and 
not  that  "  every  such  body  politic  shall  be  created  by  sepa- 
rate bill."  Now  under  this  act,  The  Bank  of  Central  New- 
York,  the  North  American  Trust  and  Banking  Company, 
and  the  Bank  of  Commerce  are  fornoed  ;  this  act  "  created  ^' 
them.  The  required  assent  was  given  alike  to  each  ;  but 
the  argument  is,  that  it  was  not  given  to  The  Bank  of  Cen- 
tral New- York,  because,  at  the  same  time,  it  was  given  to 
the  Bank  of  Commerce,  and  to  the  Trust  and  Banking 
Company  !  The  check  provided  by  the  constitution  is  not 
as  to  the  mode  or  form  of  granting  corporate  powers, 
whether  that  mode  be  by  act  creating  many  bodies,  or  by 
act  creating  one,  both  of  which  modes,  as  we  have  seen, 
were  in  existence  and  practice  at  the  time  of  its  adoption, 
but  the  restriction  is  as  to  the  vote  required.  It  does  not 
inhibit  either  of  the  modes  then  in  use,  but  (if  the  defendant's 
argument  is  correct,  that  this  species  of  act  requires  two-. 
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thirds,)  to  render  either  available  demands  a  diflerent  vote, 
namely,  a  vote  of  two-thirds,  instead  of  a 'majority.  la 
other  words,  an  act  creating  or  authorizing  twenty  corpora- 
tions, or  an  act  creating  one,  must  now  be  passed  by  a  vote 
of  two-thirds.  Tho  form  or  matter  of  the  bill  is  not  chang-  < 
ed,  it  is  the  vote  only.  This  view  is  clearly  illustrated  by 
stating  in  words  what  was  requisite  to  the  validity  of  an  act  . 
before  the  constitution,  and  what  is  requisite  now.  Thus^ 
prior  to  the  adoption  of  this  clause,  it  would  have  been 
stated,  that ''  the  assent  of  a  majority  of  the  members  pres- 
ent, and  voting,  (assuming  the  presence  of  a  quorum,)  of 
each  branch  of  the  legislature  is  requisite."  Now,  "  the  as- 
sent of  two-thirds  of  the  members  elected  to  each  branch  is 
requisite,"  &c.  A  precise  view  of  the  power  prior  to,  and 
the  power  since  the  constitution,  is  here  presented  ;  and  it 
is  manifest  that  the  di^erence  is  not  in  the  kind,  form,  con- 
tents, or  matter  of  the  bill,  but  merely  in  the  number  of 
votes,  required,  (conceding  for  the  sake  of  this  branch  of 
the  argument,  that  a  general  bill  requires  a  two-thirds  vote.) 
The  joint  rule  of  the  two  houses  above  referred  to  shows 
that  the  legislature  contemporaneously  determined  and  have 
uniformly  considered  that  the  constitution  contained  no  such 
inhibition,  for  otherwise  such  a  rule  would  have  been  idle, 
and  supererogatory.  It  may  be  unwise,  inexpedient,  nay, 
dangerous  to  pass  such  an  act,  but  the  question  of  expedi- 
ency is  virtually  different  from  that  of  constitutional  power. 

The  distinguished  jurist,  who  occupied  the  gubernatorial 
chair  of  this  state  in  1833,  had  no  doubt  of  the  power  of  the 
legislature  to  pass  the  act  in  question.  Gov.  Message,  1838  ; 
and  in  his  opinion  numerous  others  equally  distinguished 
have  fully  concurred.  The  mere  existence  of  corporate 
powers  was  not  the  evil  which  gave  rise  to  the  restrictive 
clause  in  the  constitution,  and  which  it  was  designed  to 
guard  against  and  to  mitigate.  It  was  their  exclusiveness, 
their  partial,  monopolizing  character,,  the  frauds  and  cor- 
ruption by  which  they  were  sought  and  obtained.  Grant  to 
aU  alike  the  power  and  the  privilege,  under  such  restraints, 
conditions  and  limitations,  as  will,  in  the  judgment  of  the 
people,  expressed  by  their  representatives,  render  safe  their 
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use  and  exercise,  and  no  mischief  would  arise  ;  none  would 
be  found  to  complain. 

The  court  are  called  upon  by  the  defendant  to  exercise 
the  highest  and  most  delicate  power  with  which  they  are 
▼ested — that  of  adjudging  unconstitutional  and  void  a  legis-* 
lative  act.  It  has  been  declared  by  judicial  authority,  to 
which  every  American  judge  and  lawyer  will  bow  with  def- 
erence, that  this  is  a  power  never  to  be  exercised  except  in 
cases  in  which  there  can  be  no  rational  doubt.  AWheat,  625, 
See  also  1  Cowen,  564.  This,  it  is  submitted,  can  with  no 
pretence  of  truth  or  justice  be  deemed  such  a  case.  The 
consequences  of  a  decision  annulling  this  act,  may,  and  on 
every  just  and  salutary  principle  should  be  regarded.  To 
speak  of  the  evils  which  would  flow  from  the  judgment 
which  the  court  is  here  desired  by  the  defendant  to  pro- 
nounce, would  be  to  present  a  picture  of  distress,  confusion 
and  embarrassment,  unexampled,  at  least  in  this  land.  And 
may  it  not  justly  be  said,  in  this,  as  was  said  in  another  case, 
by  one  of  the  brightest  ornaments  of  the  bar  of  our  country, 
that  "  evdn  admitting  this  to  be  a  case  where  the  validity  of 
the  law  might  be  justly  doubted,  the  multitude  of  evils  that 
would  result  from  considering  the  act  unconstitutional,  ought 
to  determine  the  question  in  favor  of  its  validity.".  1  CoweUy 
556. 

S.  A,  Foot,  (also  for  the  plaintifTs,)  commenced  his  argu- 
ment by  adverting  to  the  laws  passed  in  this  state  in  re- 
atraint  of  bankings  unless  specially  authorized  by  the  legis- 
lature. The  first  act  on  the  subject  was  passed  on  the  11th 
April,  1782,  incorporating  the  "  Bank  of  America,"  in  which 
it  was  declared,  that  no  other  bank,  public  or  private,  should  . 
be  established  within  this  state,  during  the  then  war  with 
Great  Britain,  on  pain  of  the  forfeiture  of  one  hundred 
pounds  for  every  offence,  by  every  person  concerned  in 
such  bank  or  banks.  Statutes  of  N,Y,  1  vol. p.  50,  Greenl. 
ed.  In  1804,  a  second  act  was  passed,  entitled  ''An  act  to 
restrain  unincorporated  banking  companies,"  Statutes  of  N. 
T,  3  vol.  p.  615,  fVebst,  cd,,  which  has  been  continued  to 
the  present  time,  having  been  strengthened  and  its  severity 
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increased  by  enactments  made  from  time  to  time.  Stat- 
fites,  sess.  of  1818,  p.  242,  ^1,2.  i  R.  S.  702.  2  id.  234- 
But  for  those  acts,  every  citizen  copartnership  or  associa- 
tion would  have  had  an  unqualified  right  to  commence  and 
prosecute  the  business  of  banking.  The  ''  act  to  authorize 
the  business  of  banking,"  passed  18th  April,  1838,  (the  act 
now  under  consideration.)  he  sa^,  was  a  modified  repeal  of 
the  restraining  acts,  and  as  such,  is  not  only  unobjectiona- 
ble, but  highly  meritorious,  inasmuch  as  it  restores  to  the 
citizens  of  the  state  their  former  rights.  But  (he  observed) 
it  is  said  that  it  confers  corporate  powers  upon  the  associa- 
tions which  it  authorizes,  and,  by  doing  so,  virtually  cre^ 
ates  corporations  in  conflict  with  a  provision  of  the  consti- 
tution of  this  state,  in  consequence  of  the  act  not  having 
been  passed  in  conformity  with  the  requirements  of  the 
constitution. 

The  counsel  said  that  he  would,  in  the  first  place,  insist 
that  the  associations  formed  under  the  act  of  16th  April, 
1838,  were  not  corporations  ;  such  associations  not  possess- 
ing the  atributes  characterizing  corporations.  He  said  that 
there  are/otir  distinctive  indicia  which  mark  an  aggregate 
corporation,  and  separate  it  from  every  other  legal  exist- 
ence :  neither  of  which  appertain  to  these  associations. 
These  are  :  1  A  collective  eocistence  by  name^  created  by  the 
sovereign  power,  exercised  directly  or  mediately ;  2.  A 
standing  in  court  as  a  colective  existence  by  a  given  name 
or  designation,  with  the  rights  and  liabilities  of  a  party  liti- 
gant ;  3.  Power  to  take  and  convey  title  to  property,  ac- 
quire and  give  rights  as  a  collective  existence,  and  by  its 
given  name  or  designation  ;  and  4.  Power  conferred  by  stat- 
ute to  make  by-laws,  or  in  other  words,  to  prescribe  rules 
t)f  action  for  persons  without  their  consent. 

As  to  the  first  of  these  indicia,  he  observed,  that  this 
characteristic  is  often  expressed  in  different  language.  Chan- 
cellor Kent  calls  it  *'  a  capacity  to  have  perpetual  succes- 
sion, under  a  special  denomination,  and  an  atificial  form." 
2  KenVs  Comm.  277,  2d  ed.  This  phraseology  indicates 
mere  being  by  name,  to  which  may  be  attached  the  quali- 
ties of  beginning,  end,   perpetuity,  enjoyment  of  rights  and 
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the  performance  of  duties.  Chief  Justice  Marshall,  who 
always  appears,  when  discussing  a  subject,  to  have  his  mind 
constantly  fixed  on  the  principles  and  true  nature  of  things, 
speaks  of  this  feature  of  a  corporation  in  this  way  :  "  A  cor- 
poration is  an  artificial  being,  invisible,  intangible,  and  ex- 
isting only  in  contemplation  of  law.  Being  the  mere  crea- 
ture of  law,  it  possesses  opiy  those  properties  which  the 
charter  of  its  creation  confers  upon  it.  Among  the  most 
important  are  immortality,  and,  if  the  expression  may  be 
allowed,  individuality ;  properties,  by  which  a  perpetual 
successon  of  many  persons  are  considered  as  the  same,  and 
may  act  as  a  single  individual.  Dartmouth  College  v. 
Woodward,  4  Wheat,  636. 

The  existence  of  a  corporation  enables  many  persons  to 
have  succession  in  the  enjoyment  of  the  franchise  conferred  ; 
and  if  its  existence  is  perpetual,  then  perpetual  succession. 
Succession,  however,  is  a  property  of  the  individuals  who' 
exercise  the  corporate  rights.  They  succeed  each  other. 
But  to  say  that  the  corporation  itself  has  perpetual  succes- 
sion, which  is  the  expression  in  general  use,  and  sufficiently 
accurate  for  general  purposes,  appears  to  be  a  solecism, 
Besides,  there  may  be  aggregate  corporations  which  have 
no  succession.  Twenty  individuals  may  be  incorporated  on 
the  principle  of  tontine,  or  in  other  words,  till  the  death  of 
all  the  corporators  but  one ;  and  the  share  of  each,  instead 
of  being  transferable,  to  belong  to  the  survivors,  and  the 
last  one  to  take  the  whole  corporate  fund.  And  in  a  great 
variety  of  other  forms,  aggregate  corporations  may  be  cre- 
ated, without  giving  to  them  the  property  of  succession. 
Every  corporation  will  be  without  it,  whose  charter  confines 
the  exercise  of  its  corporate  rights  to  certain  designated  in- 
dividuals. Perpetual  succession  is  wholly  inapplicable  to 
corporations  created  for  a  given  time.  It  can  only  apply 
to  those  which  have  perpetuity,  of  which  there  are  many, 
but  not  near  so  ma'hy  as  there  are  whose  existence  is  to 
continue  for  a  definite  period.  Whatever  there  is  of  suc- 
cession, connected  with  a  corporation  which  has  a  fixed 
period  for  its  termination,  is  continued  succession. 
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But  succession  is  not  peculiar  to  corporations.  It  often 
is,  and  may  always  be,  a  property  of  voluntary  associations, 
if  the  associates  choose  so  to  agree  in  their  articles  of  asso- 
ciation. Strict  partnerships  are  frequently  formed  under  an 
agreement  to  admit  succession  of  membership.  Almost  all 
the  voluntary  associations  which  have  been  formed  in  this 
^ountiy,  within  the  la^t  four  or  five  years,  and  there  'have 
been  not  ft  few,  for  the  purchase  of  and  speculation  in  lands, 
baire  contained  provisions  for  succession  of  associates.  The 
joint  stock  companies  in  England',  for  banking  and  other 
p«rposes,  also  have  suocession. 

When,  therefore,  we  apply  the  term  9ucce$si(m  to  a  cor- 
poration, as  a  property  peculiar  to  it,  we  express  no  more 
than  mere  continuation  or  being.  A  corporation  has  an  ex- 
istence independent  of  succession,  and  is  known  to  the  law 
without  that  property.  In  grants  of  lands  to  corporations, 
the  word  '^successors,''  though  usually  inserted,  is  not  ne- 
-cessary  to  convey  a  fee  simple.  Ang.  fy  Am.  p.  89,  c.  5,^  5. 
An  aggregate  corporation  includes  the  idea  of^an  association 
of  two  or  more  individuals ;  and  hence  it  is  a  collective  ex- 
ietence.  And  as  its  existence  is  only  in  contemplation  of 
law,  it  can  only  be  known  by  name^  and  hence  is  a  col- 
lective exislence,  by  name.  And  as  it  can  only  be  created 
by  the  sovereign  power,  exercised  directly  in  calling  it  into 
being,  or  more  otrcuitously,  by  prescribing  certain  acts,  the 
performance  of  which  shftH  constitute  a  body  corporate, 
embracing  those  who  perform  them,  it  is  created  by  the 
sovereign  power  exercised  directhf  or  mediaiely. 

Creation  by  sovereign  power  is  the  peculiar  feature  of  the 
existence  of  a  corporation.  A  partnership,  joint  stock  com- 
pany, and  every  other  voluntary  association,  has  a  collective 
existence,  and  by  name.  But  such  existence  and  name  rest 
on  contract ;  they  arise  from  the  voluntary  agreement  of  the 
associates  ;  they  have  their  origin  in  the  will  of  individuals. 
Not  so  with  a  corporation.  It  derives  its  being  from  a 
higher  source,  from  the  sovereign  power.  The  legislature, 
in  which  that  power  rests,  speaks,  and  the  corporation 
comes  into  being,  with  the  properties  of  beginning,  continu- 
ance and  end,  unless  the  creating  power  declares  its  exist- 
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ence  shall  be  perpetual — and  then,  with  the  properties'  of 
beginning  and  perpetual  contrnuance.  Not  only  the  beings 
itself^  but  the  name  also,  by  which  it  shall  be  known^  musl^ 
come  from  the  8an>e  source,  to  distinguish  a  eorporatioiv 
from  other  associations.  This  name,  too,  in  the  knguage  of 
the  books,  must  be  a  common  name  ;  that  is,  fixed,  uniformr 
unchangeable,  not  dependent  on  the  will  of  individuals^ 
And  although  a  corporation  may  have  two  names,  one  *^  by 
which  it  may  fake  and  grant,  and  another  by  which  it  may 
plead  and  be  impleaded,"  Ang.  8f  Am.  5ft,  yet  whatever 
name  it  has,  must  come  from  the  creating  power,  and  be 
conferred  by  it.  It  is  rmpossibte  to  concerve  of  a  legal 
entity,  taking,  giving  and  enforcing  rights,  without  »  name^ 
With  its  creation,  therefore,  must  be  grven  its  name— «-they 
are  inseparable.  This  intangible,  invisible  existence,  can 
only  be  known  by  its  proper  designation,  and  the  name  must 
represent  the  collective  existence ;  not  an  ofiicer  of  the  cor- 
poration, not  an  individual,  not  any  thing,  except  the  corpo* 
ration.     It  is  the  name  of  the  corpofxUion. 

2d.  S  mu»t  have  a  standing  in  court  as  a  collective  exists 
ence,  by  a  given  name  or  designation,  with  the  rights  and  lia^ 
bilities  of  a  party  litigant. 

This  is  obviously  an  essential  requisite  of  a  corporation* 
It  can  neither  have  nor  maintain  a  legal  existence,  unless  it 
is  able  to  resort  to  the  judicial  tribunals  of  the  state  to  en^ 
force  its  rights  ;  nor  could  the  community  tolerate  a  beings 
which  had  power  to  enforce  rights  in  its  favor,  and  yet  was 
not  amenable  to  the  courts  of  justice,  so  that  rights  might  be 
enforced  against  it.  As  parties  cannot  litigate  in  our  courts 
without  names,  every  corporation  must  have  a  name  by 
which  it  can  sue  and  be  sued.  This  is  a  feature  which 
clearly  distinguishes  corporations  from  voluntary  associa-* 
tions.  No  such  association  can  sue  or  be  sued  in  its  assumed 
name  ;  but  the  parlies  who  compose  it  must  appear  before 
the  court,  or  those  in  whom  their  property  is  vested  in  trust 
for  them.  The  distinction  is  between  the  collective  exist- 
ence appearing  by  its  name,  and  individuals  appearing  by 
their  names.  In  the  former  case,  the  court  recognizes  the 
body  corporate  as  a  legal  existence,  having  a  right  to  be 
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heard  ;  and  in  the  latter,  it  recognizes  individuals,  v«rho  ciaim 
to  be  heard  in  their  own  right,  or  as  trustees  for  others;. 
The  idea  should  be  kept  distinctly  in  TJew,  that  this  peculiar 
feature  of  a  corporation  consists  in  the  right  of  the  corpora^ 
iian  %i»d/  to  appear  in  court  by  its  awn  name,  and  not  in  the 
name  of  one  of  its  officers,  or  of  any  other  person  as  a 
trustee  for  it.  Voluntary  associations,  cyften,  and  municipal 
corporations  occasionally,  are  permitted  by  statute  to  sue 
and  be  sued  in  the  name  of  some  officer  or  trustee.  The 
joint  stock  companies  in  England,  I  beKeve,  are  all  permitted 
to  sue  and  be  sued  in  the  name  of  any  of  their  registered  of- 
ficers ;  and  several  of  our  cities  and  villages,  which  are  mu* 
nicipal  corporations,  are  allowed  to  sue  ia  the  names  of 
their  officers ;  but  I  am  not  aware  that  any  private  corpo- 
ration in  this  state  can  sue  or  be  «ued,  except  in  its  corpo- 
rate name.  While  a  voluntary  association  may  be  allowed 
1>y  statute,  to  sue  and  be  sued  in  the  name  of  one  of  its  offi- 
cers, without  thereby  becoming  a  corporation  ;  so,  a  corpo- 
ration may,  by  a  statutory  provision,  sue  or  be  sued  in  the 
name  of  one  of  its  officers,  without  losing  its  corporate  char- 
acter. But  a  cotleetive  existence,  irrespective  of  individuals, 
suing  and  being  sued  by  its  name,  is  a  peculiar  property  of 
a  corporation,  and  belongs  to  no  other  kind  of  association. 

3d.  Power  to  take  and  convey  title  to  property,  acquire 
mnd  give  rights  as  a  collective  existence,  and  by  its  given 
name  or  designation. 

This  is  another  distinctive  characteristic  of  a  corporation, 
which  separates  it  from  all  other  associations.  When  a  co- 
partnership, or  any  other  unincorporated  company,  takes  a 
title  to  real  or* personal  property,  that  title  is  conveyed  to, 
or  vests  in  the  individual  members  of  the  company,  or  some 
of  them,  designated  by  agreement  to  receive  it  for  the  ben- 
efit of  all.  And  when  title  is  transferred  by  such  an  asso- 
ciation  to  a  third  person,  it  is  not  conveyed  by  the  company 
in  its  collective  capacity,  but  by  the  individuals  who  com- 
pose it,  or  by  those  who  hold  the  title  for  them.  While  the 
company  buy  with  the  common  fund  and  sell  to  benefit  it, 
and  the  transactions  are  in  fact  those  of  the  association,  the 
title  to  their  property  eomes  and  goes,  to  and  from,  one  or 
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more  mdividuals.  A  corporation,  alone,  of  all  afisociated 
action,  takes  and  conveys  title,  acquires  and  gives  rights, 
collectively  and  by  its  collective  name. 

4  th.  Power  can/erred  by  statute  to  make  by -lawn,  or  in 
other  words  y  to  prescribe  rules  of  action  for  persons  ^  vnth- 
out  their  consent. 

This  power  is  always  enumerated  among  the  ordinary  in- 
cidents to  a  corporation  ;  but  two  distinguished  writers  have 
not  considered  ii  among  the  essential  requisites.  Chancellor 
Kent  has  not  mentioned  it,  when  stating  the  essence  of  a 
corporation  ;  2  Kent's  Com.  2d  ed.  277  ;  and  Mr.  Kyd  ex- 
pressly says,  it ''  is  not  so  inseparably  incident  to  a  corpora- 
tion aggregate^  that  it  cannot  subsist  without  it ;  for  there 
are  some  aggregate  corporations  to  which  rules  and  ordi* 
nances  may  be  prescribed,  and  which  they  are  bound  to 
obey."     1  Kyd  on  Cor.  69. 

The  legislature  may,  undoubtedly,  when*  creating  a  cor- 
poration, enact  its  by*Iaws,  and  prohibit  it  from  making 
any  others.  So  it  nuiy  mould  these  artificial  beings-  into 
any  form  which  the  public  interest  may  require,  or  even 
the  fancy  of  a  committee  suggest ;  and  give  them  all,  or 
none  of  the  peculiar  features  of  a  corporation,  as  has  been 
already  remarked.  But  when  inquiring,  as  we  now  are,  for 
the  distinctive  characteristics  of  a  corporation,  without  re- 
ference to  direct  and  effective  legislative  action,  the  ques- 
tion is  not,  what  the  legislature,  which  has  unlimited  author- 
ity in  this  respect,  can  do,  or  might  have  done,  in  any  given 
case,  but  what  is  the  essence  of  a  corporation,  independent 
of  the  creative  action  of  the  sovereign  power  ?  and  we  are 
not  aided  in  the  latter  by  ascertaining  the  former.  Hence, 
the  remark  of  Mr.  Kyd,  that  the  power  to  make  by-laws  i» 
not  an  inseparable  incident  to  an  aggregate  corporation,  be- 
cause rules  and  ordinances  may  be  prescribed  for  some  ag- 
gregate corporations,  which  they  are  bound  to  obey,  appears 
to  be  unsound  in  principle,  and  his  reason  to  be  wholly  in- 
sufficient for  his  proposition. 

The  point  of  inquiry  is,  can  a  corporation  exist  without 
by-laws  ?  and  if  they  are  not  made  for  it,  by  the  power 
which  creates  it,  must  not  the  corporation  itself  have  author- 
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ity  to  make  them  ?  Chancellor  Kent  takes  his  statement  of 
the  essence  of  a  corporate  body  from  Mr.  Kyd,  and  cites 
him  as  his  authority.  2  Kent's  Canim.  277,  2d  ed.  We 
have  then  only  Mr.  Kyd's  assertion,  for  he  cites  noauthoriiy^ 
that  power  to  make  by-laws  is  not  an  inseparable  incident  to 
a  corporation. 

A  corporation  acts  wholly  by  agencies.  It  can  do  nothing 
itself.  It  is  a  collective  being,  invisible,  intangible,  and  ex- 
ists only  in  contemplation  of  law.  It  is  neither  seen  nor  felt, 
except  by  its  agents.  Those  agents  are  it9  officers  and  ser- 
vants :  they  act  under  authority,  and  their  duties  and  liabil- 
ities are  regulated  and  tested  by  the  rules  which  regulate  the 
relation  of  principal  and  agent.  These  are  well  established 
principles. 

How  can  a  corporation  have  an  effective  existence,  with- 
out power  to  prescribe  rules  of  action  for  its  officers  and 
servants  ?  Let  it  have  existence,  a  right  to  sue  and  be  sued, 
and  to  take  and  convey  title :  can  it  then  act  efficiently  ? 
Does  it  not  yet  want  one  more  requisite  of  life  ?  Does  it 
not  want  power  to  regulate  and  direct  its  action  ?  And  as 
it  acts  through  the  instrumentality  of  agents  of  all  grades,  from 
the  president  down  to  the  servant,  must  not  that  power  be 
one,  which  enables  the  corporation  to  prescribe  rules  of  ac- 
tion for  persons  without  their  consent  ?  The  acts  of  every 
corporation  to  this  state  may  be  appealed  to  for  the  purpose 
of  showing  that  the  exercise  of  this  power  is  universal ;  and 
I  doubt  whether  there  is  a  corporation  in  the  state,  which,  if 
all  its  by-laws  were  repealed,  and  the  power  taken  from  it  of 
enacting  others,  could  fulfill  the  object  of  its  creation  ;  and  if 
not,  it  must,  of  course,  cease  to  exist.  This  power,  too,  must 
be  exercised  irrespective  of  the  consent  of  the  persons  affected 
by  it :  otherwise,  every  member  or  agent  of  a  corporation 
must  express  his  consent  to  be  bound  by  its  by-laws ;  and 
when  their  efficacy  depends  on  consent,  their  character 
is  entirely  changed — they  then  become  matters  of  contract ; 
they  cease  to  be  laws  and  become  agreements. 

Of  the  latter  character  are  all  the  rules  and  by-laws  ot 
voluntary  associations.  Their  whole  basis  is  contract,  and 
the  superstructure  is  the  same.    Herein  lies  the  difference  be- 
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tween  corporations^  and  all  unincorporated  companies.  The 
former  have  authority  from  the  sovereign  power  to  make 
by-laws,  and  may,  therefore,  prescribe  rules  of  action  for 
persons  without  their  consent;  the  latter  have  no  such 
authority,  and  can  only  prescribe  rules  of  action  for  their 
members,  agents,  or  others,  with  their  consent ;  and  thus  the 
power  to  make  by-laws  which  control  the  action  of  individu- 
als without  their  consent  is  a  peculiar  feature  of  a  corpora* 
tion.  The  four  requisites  above  stated,  when  united,  con- 
stitute an  effective  being,  which  can  perform  the  functions 
of  legal  life,  and  without  either  is  helpless,  unless  the  defect 
be  supplied  or  other  powers  given  by  statute ;  but  to  give  a 
voluntary  association  the  character  of  a  corporotion  by  rea« 
son  of  its  possessing  corporate  powers,  it  must  have  all  th€ 
four  requisites  above  specified. 

The  counsel  observed  that  other  properties  have  been 
said  to  be  peculiar  to  corporations ;  but  that  to  him  they  did 
not  appear  to  be  so  on  reason  or  authority.  One  of  which 
is  the  having  a  seal.  Formerly  it  was  held  that  a  corpora- 
tion  could  be  bound  only  by  its  seal,  and  when  that  was  the 
rule,  a  seal  was  of  course  of  the  essence  of  a  corporation  i 
but  that  rule  has  been  abrogated  for  years,  and  now  a  seal, 
though  an  ordinary  and  very  important  incident  to  a  corpo-^ 
ration,  is  no  longer  an  essential  requisite.  15  fVendelly  265. 
Another  is  the  right  of  enjoying  privileges  and  immunities 
IN  COMMON.  This  doctrine  is  laid  down  in  1  Kyd  on  Cor^ 
porationSy  13,  and  is  followed  by  Chancellor  Kent,  2  Kent's 
Comm,  277.  This,  the  counsel  insisted,  cannot  be  of  the  es-* 
sence  of  a  corporation,  because  common  enjoyment  and 
common  advantages  are  incident  to  voluntary  associations^ 
as  well  as  to  bodies  corporate.  Another  is  <&e  exemption  of 
the  members  of  a  company  from  personal  liability  for  its 
debts.  This  the  counsel  observed,  is  said  by  some  to  be 
peculiar  to  a  corporation,  and  to  distinguish  it  from  B.part^^ 
nership.  That,  he  said,  was  a  mistake.  Members  of  cor« 
porations  are  often  made  personally  liable  by  the  acts  of  in- 
corporation  for  tho  debts  of  the  company  ;  sometimes  in 
whole  and  sometimes  in  part.  He  said  there  are  many  in-it 
stances  of  this  in  our  state,  both  in  our  general  and  special 
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acts  of  incorporation.  There  is  also  a  striking  instance  of 
members  of  a  copartnership  being  liable,  only  to  a  qualified 
extent,  for  the  copartnership  debts,  alluding  to  our  statute 
concerning  limited  partnerships. 

The  members  of  all  voluntary  associations  be  said  might, 
by  agreement,  regulate  the  extent  and  nature  of  their  liabil- 
ity for  the  company  debts,  and  such  agreement  will  bind  the 
parties  to  it,  and,  probably,  all  persons  dealihg  with  the 
association  and  having  knowledge  of  it ;  and  that  it  might 
safely  be  assumed,  that  exemption,  in  whole  or  in  part,  of 
the  members  of  a  company  from  personal  liability  for  its 
debts,  is  not  an  essential  requisite  of  a  corporation. 

Another,  and  the  last,  is  the  transferability  of  shares 
without  any  restriction,  at  the  mere  toUl  of  the  holder. 

Were  it  not,  that  some  English  cases  countenance  the 
idea,  that  unqualified  transferability  of  shares  is  a  peculiar 
feature  of  a  corporation,  it  would  be  unnecessary  to  dwell 
long  on  this  topic.  For  it  must  be  evident  to  all,  that  this 
is  a  matter  which  may  be  regulated  by  contract  in  all  vol- 
untary  associations ;  and  may  exist,,  or  not,  in  corporations. 
Partnerships  and  joint  stock  companies  not  only  may,  but 
do  in  fact,  regulate  the  transfers  of  stock ;  sometimes  per- 
mitting them,  without  any  restriction  ;  at  others,  restraining 
them  to  transfers  on  the  books  of  the  company ;  at  others, 
until  the  debts  due  by  the  holder  to  the  company  are  paid. 
And  the  like  provisions  are  often  made  in  our  acts  of  incor- 
poration ;  but  more  frequently  the  transfer  of  the  stock  is  left 
to  the  discretion  of  the  corporation,  with  power  to  regulate 
it  in  their  by-laws. 

The  cases  referred  to  he  said  arose  under  an  English  stat- 
ute, which,  with  the  decision  upon  it,  furnish  the  strongest  ju- 
dicial light  discovered  by  him  on  the  subject  of  the  essential 
requisites  of  a  corporation  ;  and  although  the  statute  is  now 
repealed  the  light  which  it  elicited  still  shines,  to  aid  and 
direct  the  search  for  truth.  The  counsel  here  cited  Coll- 
yer  on  partnership,  620  to  625,  passim,  and  the  cases  there 
quoted.  In  respect  to  the  transferability  of  shares,  he  re- 
marked that  this  property  is  not  mentioned  by  any  author, 
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nor  in  any  case,  as  a  corporate  attribute  except  in  the  ca- 
ses arising  under  the  statute Teferred  to.  It  appears  to  have 
originated  wholly  from  the  English  statute,  6  Geo.  I.  ch. 
18,  ^  18,  mentioned  in  Collyer^  and  the  error  of  considering 
it  a  corporate  property,  he  contended  arose  from  a  want  of 
care  in  judging  of  it,  as  a  distinct  offence,  which  it  is  by  that 
statute,  instead  of  judging  of  it  as  a  corporate  act,  and  as 
such,  an  offence  by  the  statute.  A  few  references  to  the 
language  of  the  act,  and  the  decisions  upon  it,  he  said  would 
show  this.  The  recital  is — ^^  And  whereas,  in  many  cases, 
the  said  undertakers  and  subscribers  have  presumed  to  act 
as  if  they  were  corporate  bodies,  and  have  pretended  to 
make  their  shares  transferable  or  assignable  without  any  le- 
gal authority,''  &c.  And  the  enactment  is,  that  such  un- 
dertakings, '^  and  more  particularly  the  acting  or  presuming  to 
act  as  a  corporate  body,  the  raisingy  or  pretending  to  raise 
transferable  stock,  transferring,  or  pretending  to  transfer, 
or  assign  any  share  in  such  stock,  without  legal  authority, 
&c.,  shall  be  deemed  illegal  and  void.''  ''The  offences,'* 
says  Mr.  Collyer,  ''  which  are  more  particularly  pointed  out 
by  the  statute,  are,  the  presuming  to  act  as  a  corporate  body; 
the  raising  transferable  stock ;  the  transferring  such  stock." 
The  transferring  of  stock  is  thus  obviously  a  distinct  of- 
fence from  that  of  presuming  to  act  as  a  corporate  body. 
Either  might  be  committed  and  punished  without  the  other. 
Yet,  says  Mr.  Collyer,  in  a  subsequent  page^*"  The  only 
act,  however,  which  has  been  expressly  stated  to  be  ao  as- 
suming to  act  as  a  corporation,  is  that  of  making  the 
shares  transferable  without  any  restriction,  at  the  mere  wilt 
of  the  holder, ^^  He  adds — "  The  universal  illegality  of  this 
proceeding  was  doubted,  as  we  have  before  observed,  by 
Lord  Ellenborough.  But  in  Joseph  v.  Preber,  3  Barn,  fy 
Cres.  639 ;  5  DowL  fy  Ryl.  542,  it  was  held  to  be  univer- 
sally illegal,  not  only  as  it  should  seem,  under  the  words  of 
the  statute  on  that  particular  point,  but  with  reference  to 
the  more  general  offence  of  acting  as  a  corporation."  C. 
J.  Best,  in  a  subsequent  case,  4  Bing.  267,  says  :  "  There 
can  be  no  transferable  share  of  any  stock,  except  the  stock 
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f)(  corporations,  or  of  joint  stock  companies  created  by  acts  of 
parliament."  This  language  is  loose  and  confusing,  and  clear- 
ly shows,  that  the  minds  of  these  distinguished  jurists  were  far 
from  being  directed  to  the  question,  whether  transferability  of 
stock  is  an  essential  property  of  a  corporation.  Ch.  J.  Best 
states  it  4n  substance,  as  an  unqualified  proposition,  that 
shares  of  stock  are  not  transferable,  except  by  act  of  par- 
liament. With  great  respect,  that  «s  an  error.  The  stock 
in  every  voluntary  association,  by  agreement  of  the  associ- 
ates, may  be  transferable  at  the  will  of  the  owner,  as  has 
been  already  stated  and  illustrated  ;  and  daily  practice  con- 
firms it. 

But  from  whatever  source  the  notion  came,  that  trans- 
ferability of  stock  was  an  exclusive  attribute  of  a  corpora- 
lion,  or  however  well  it  is  sustained  by  authority,  one  posi- 
tion respecting  it  is  clear,  and  in  that  all  the  cases  concur, 
viz :  that  to  render  the  transferability  of  shares,  a  corporate 
property,  the  shares  must  be  transferable  at  the  mere  unre- 
stricted option  of  the  holder.  And  where  the  shares  could 
not  be  transferred  to  a  person  who  would  not  enter  into  the 
original  covenants  4  and  where  the  same  person  could  not 
hold  more  than  twenty  shares ;  and  where  the  transfer  of 
shares  was  limited  to  persons  residing  in  the  neighborhood  ; 
and  where  a  person  could  not  become  a  member  of  a  com- 
pany tiH  he  had  signed  the  partnership  articles,  nor  until  he 
bad  been  approved  by  a  certain  majority  of  persons  present 
at  a  meeting  of  the  society — the  court  of  king's  bench  gladly 
availed  themselves  of  these  cir<:umstances,  to  hold  the  asso- 
ciations valid,  under  the  English  statute,  and  of  course,  that 
such  restricted  transferability  was  not  a  corporate  attribute. 
CMyer^  624, 625,  and  cases  there  cited. 

There  is  only  one  clause  in  our  general  banking  law 
which  regulates  the  transfer  of  stock  ;  and  that,  instead  of 
permitting  the  shares  of  the  associations  to  be  transferred 
at  the  mere  unrestricted  option  of  the  holder,  subjects  them 
to  two  statutory  restrictions,  and  also  to  as  many  others  as 
each  association  may  think  proper  to  impose.  The  words 
of  the  clause  are,  "  The  shares  of  said  association  shall  be 
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deemed  persona)  property  and  shall  be  transferable  on  the 
books  of  the  association,  in  such  manner  as  may  be  agreed 
on  in  the  articles  of  association  ;  and  every  person  be- 
coming a  shareholder  by  such  iranfer,  shall,  in  proportion 
to  his  shares,  succeed  to  all  the  rights  and  liabilities  of 
prior  shareholders,"  1.  The  shares  are  transferable  on  the 
books  of  the  association.  2.  The  transferee  succeeds,  not 
only  to  the  rights,  but  to  the  liabilities  of  the  prior 
shareholders.  These  are  imposed  by  law  upon  him. 
3.  The  shares  are  transferable  on  the  books  of  the  asso- 
ciation, in  such  manner  as  may  be  agreed  on  in  the  articles 
of  association.  This  enables  each  association  to  impose 
such  restrictions  as  it  pleases ;  and  so  obviously  is  the 
holder  of  stock  in  the  associations  restrained  from  transfer- 
ring his  stock  at  his  mere  unrestricted  option,  that  it  seems 
unnecessary  to  occupy  more  time  with  this  topic. 

The  counsel  next  proceeded  to  examine  those  parts  of  the 
act  of  April,  1838,  which  it  had  been  insisted  conferred  cor- 
porate powers  on  the  associations  authorized  thereby.  He 
cited  ^  15  and  16  of  the  act,  and  in  connection  with  those 
sections  quoted  <$»  I  of  the  act  to  restrain  unauthorized 
banking,  1  i?.  5.  711,  and  proceeded  to  enquire  whether 
such  associations,  have  all  or  any  of  the  four  essential  requi' 
siteSy  as  defined  by  him  of  a  corporation. 

•First  :  Has  every  association  a  collective  existence  by 
name,  created  by  the  sovereign  power,  exercised  directly  or 
immediately  1  and  then  observed,  who  can  fail  to  see,  that  the 
object  of  passing  this  clause  of  the  fifteenth  section  of  the 
general  banking  law,  was  to  repeal,  in  effect,  the  first  sec- 
tion of  the  restraining  act,  and  open  banking  to  the  commu- 
nity ?  The  legislature  evidently  intended  to  allow  any  per- 
son, who  chose,  to  become  a  member  of  an  association  to 
conduct  the  business  of  banking;  and  when  they  say,  ''any 
number  of  persons  may  associate  to  establish,"  &c.  is  it  not 
a  perversion  of  their  language  to  insist  that  they  thereby 
call  into  being  an  indefinite  number  of  corporations?  The 
enactment  is  merely  permissive.  It  only  removes  a  previ- 
ous legal  restraint,  and  allows  free  action.     It  creates  noth- 
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iDg ;  but  allows  parties  to  contract  with  each  other  to  hc^ 
complish  an  object  theretofore  unlawful.  This  will  appear 
the  more  evident,  by  comparing  the  language  with  that  of 
our  general  acts  of  incorporation.  Take,  for  example,  the 
act  relative  to  incorporations  for  manufacturing  purposes. 
The  first  section  directs,  that  '^  any  five  or  more  persons, 
who  shall  be  desirous  to  form  a  company,"  &c.  ^'  may  make, 
sign,  and  acknowledge,  before  a  justice  of  the  supreme 
court,"  &c.  "  a  certificate  in  writing,  in  which  shall  be  stated 
the  corporate  name  of  said  company,"  &c.  And  the  second 
section  enacts,  '^  that  as  soon  as  such  certificate  shall  be  filed 
as  aforesaid,  the  persons  who  shall  have  signed  and  ac- 
knowledged the  said  certificate,  and  their  successors,  shall, 
for  the  term  of  twenty  years  next  after  the  day  of  filing 
auch  certificate,  be  a  body  politic  and  corpomte,  in  fact 
and  in  name,  by  the  name  stated  in  such  certificate,  and 
by  that  name,"  &c.  3  R.  S,  310.  Under  this  law,  a 
corporation  is  brought  into  existence  by  legislative  en- 
actment. Under  the  general  banking  law,  an  association 
is  formed  by  contract,  by  agreement  of  the  parties.  By 
that  law,  any  number  of  persons  may  associate — and  if 
they  do  associate^  it  is  their  own  voluntary  act  ;  and  their 
Association  derives  its  being  from  their  mutual  consent — and 
in  like  manner,  may  be  dissolved  at  their  pleasure.  They 
are  allowed  .by  agreement  to  fix  the  period  of  its  com- 
mencement and  termination,  as  in  all  other  cases  of  volun- 
tary associations— time  of  commencement  and  dissolution, 
like  a  strict  copartnership ;  and  if  the  parties  are  dissatisfied 
with  each  other,  or  the  business,  they  may  by  general  con- 
sent dissolve  at  any  time  before  the  period  fixed  for  the  ter- 
mination of  the  association.  In  these  respects,  the  associ- 
ations are  wholly  unlike  corporotions.  The  latter  always 
have  a  period  fixed  by  law  for  their  commencement  and 
termination,  unless  they  are  perpetual ;  and  then,  their  per- 
petuity is  likewise  declared  by  law,  and  it  is  not  in  their 
power  to  dissolve  themselves.  They  may  commit  acts 
which  forfeit  their  existence,  but  cannot  dissolve  at  pleasure. 
Furthermore :  it  is  understood  to  be  the   true  construe- 
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tion  of  this  statute,  and  that  such  construction  was  deliber- 
ately given  to  it  by  the  late  comptroller  and  attorney-gene- 
ral, after  full  and  mature  examination,  to  authorize  any  ifi- 
dividucd  to  conduct  the  business  of  banking  according  to  its 
provisions.  And  it  is  a  well  known  fact,  that  several  indi- 
viduals have  deposited  their  respective  securities  with  the 
comptroller,  received  bills,  and  are  now  prosecuting  the 
business  of  banking  in  their  respective  offices,  and  on  their 
respective  accounts.  If  this  is  the  true  construction  of  the 
act,  and  there  appears  to  be  no  reason  to  doubt  it,  there 
would  seem  to  be  an  end  of  all  pretence  even,  that  those 
who  avail  themselves  of  its  provisions  are  corporators.  The 
statute  certainly  does  not  constitute  each  of  the  individuals 
referred  to,  a  corporation,  or,  in  other  words,  give  each  of 
them  a  corporate  existence.  Nor  does  the  statute  give  a 
name  ta  the  association  formed  under  it,  as  is  always  the 
case,  when  a  corporation  is  created  ;  nor  does  it  adopt  any 
selected  by  the  parties,  a&  in  the  general  act  of  incorpora- 
tion for  manufacturing  purposes.  The  name  of  each  asso- 
ciation is  given  by  agreement  of  the  associatesv  They  de- 
termine and  agree  what  it  shall  be.  It  is  given  by  contract 
and  not  by  statute.  It  comes  from  the  will  of  individuals, 
and  not  from  the  sovereign  power.  Besides,  the  asso-^ 
eiations  have  no  common  name  by  which  they  are  known  ; 
by  which  they  take  and  give  title  and  make  contracts,  and 
by  which  they  sue  and  are  sued.  Nor  have  they  two 
names,  one  by  which  they  may  take  and  grant,  and  another  / 

by  which  ihey  may  sue  and  be  sued.  They  have  only  one 
name,  and  that  for  a  single  purpose,  viz  :  <'  to  be  used  in 
their  dealings."  They  neither  take,  nor  grant,  nor  make  con- 
tracts in  that  name,  nor  do  they  sue,  nor  are  they  sued  by  it, 
as  will  be  more  distinctly  seen  when  other  sections  of  the 
statute  are  examined. 

Second  :  Has  every  association  a  standing  in  court,  as  a 
collective  existence  byfl  given  name  or  designation^  with  the 
rights  and  liabilities  of  a  party  litigant  1  The  clauses  of 
the  statute  which  relate  to  this  part  of  the  subject,  are  found 
in  the  2lst  and  22nd  sections.  These  are  as  follows :  *'  And 
all  suits,  actions  and  proceedings  brought  or  prosecuted  by 
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or  on  behalf  of  such  association,  may  be  brought  or  prose- 
cated  in  the  name  of  the  president  thereof/' — "  AH  per* 
sons  having  demands  against  any  such  association,  majr 
maintain  actions  against  the  president  thereof.'^  The 
ground  taken  by  the  counsel  for  the  defendent  is,  that 
the  suits  permitted  by  these  provisions  of  the  statute,  are 
to  be  brought  and  prosecuted  in  the  name  of  the  office  of 
the  president  of  the  association,  and  not  in  the  name  of  the 
person  who  fills  the  office ;  and  that  each  association  ha» 
therefore  a  name  given  to  it  by  statute,  by  which  it  sues  and 
is  sued.  This  is  obviously  an  erroneous  construction  of  the 
act.  The  title  of  this  very  cause  is  a  practical  evidence  of  the 
error.  It  is  in  the  name  of  Anson  Thomas,  president,  &c. ; 
and  not  in  the  name  of  The  President  of  the  Bank  of  Cen- 
tral New-York.  The  language  of  the  statute  shows,  that 
the  office  of  president  is  referred  to  as  a  mere  description 
of  the  person  in  whose  name  the  suit  may  be  brought,  and 
against  whom  it  may  be  maintained.  The  words  are,  ^^  all 
suits,''  &c.  ^'  may  be  brought  or  prosecuted  in  the  name  of 
the  president  thereof,"  and  not  in  the  name  of  the  office  of 
president  thereof.  So,  '<  ail  persons,"  &c.  **  may  maintain 
actions  against  the  president  thereof,"  and  not  against  the 
office  of  president  thereof.  But  there  are  other  clauses  in 
these  two  sections  of  the  statute  which  are  conclusive  of  its 
construction. 

If  the  suits  may  be  brought  in  the  name  of  the  office  of 
president,  or  maintained  against  the  office  of  president,  then 
no  suit  brought  in  the  name  of  that  office,  or  against  it, 
would  abate  by  death,  resignation  or  removal  of  the  officer. 
But  in  the  21st  section,  the  legislature  provide,  that  no  "suit, 
action,  or  proceeding,"  '^  brought  or  prosecuted  in  the  name 
of  the  president  thereof,"  *'  shall  abate  by  reason  of  the 
death,  resignation  or  removal  from  office  of  such  president. 
but  may  be  continued  and  prosecuted  according  to  such 
rules  as  the  courts  of  law  and  equity  may  direct,  in  the  name 
of  his  successor  in  office"  So  also,  in  regard  to  suits  against 
the  president,  the  22d  section  contains  the  following  provis- 
ion :  '^  which  suits  or  actions  shall  not  abate  by  reason  of 
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the  death,  resignation  or  removal  from  office  of  such  presi- 
dent, but  may  be  continued  and  prosecuted  to  judgment 
against  his  successor"  After  reading  these  provisions,  ar- 
gument surely  is  unnecessary  to  show  that  the  suits  are  to 
be  brought  in  the  name  of  and  against  the  person  holding 
the  office  of  president ;  and  that  the  office  is  used  in  the 
statute  merely  as  a  description  of  the  person. 

Another  consideration  arises  in  this  connection ;  and  that 
is,  that  when  a  president,  who  is  either  plaintiff  or  defend- 
ant, dies,  the  suit,  though  not  abated,  is  suspended  until  a 
successor  is  appointed  ;  and  when  so  appointed,  the  suit 
does  not  proceed,  of  course,  against  him  without  any  pro- 
ceeding in  court,  but  *'  according  to  such  rules  as  the  courts 
of  law  and  equity  may  direct :"  which  proceeding  would 
naturally  be  a  suggestion  on  the  record  of  the  death  of  the 
president  in  whose  name  the  suit  was  pending,  and  the  ap- 
pointment of  his  successor,  and  an  order  thereon  that  the 
suit  proceed  in  the  name  of  the  successor.  How  unlike  is 
all  this  to  a  corporation.-  A  corporation  never  dies ;  that 
is,  if  not  perpetual,  it  lives  out  its  known  and  appointed  day. 
It  has  as  we  have  already  seen,  a  continued  existence^  or  in 
other  words,  a  continued  succession.  A  suit  in  its  name 
never  abates  ;  for  it  never  dies,  resigns  or  removes.  What 
sort  of  a  corporation,  therefore,  must  that  be,  which  has  not 
a  continued  existence  by  name,  so  as  to  have  a  continued 
standing  in  court  ? 

But  again  :  The  statute  in  respect  to  suits  brought  in  the 
name  of  or  against  the  president  is  only  permissive.  The 
language  is, "  all  suits,"  &c.  "  may  be  brought,"  &c ;  "  all  per- 
sons," &c.  "  may  maintain  actions,"  &c.  Hence,  any  associ- 
ation or  individual  who  is  banking  under  the  law  may  sue 
in  the  name  of  the  association,  and  the  latter,  in  his  own 
name.  In  like  manner,  any  creditor  of  any  such  associa- 
tion or  individual  may  sue  the  associates  or  individual ; 
either  course  would  undoubtedly  be  attended  with  great  dif- 
ficulties in  respect  to  parties,  when  such  a  suit  should  be 
attempted  io  favor  of  or  against  the  members  of  an  associa- 
tion, and  probably   would    be  impracticable   for  any  useful 
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end  ;  but  still,  the  right  so  to  sue  remains.  Here,  it  may  be 
said,  how  entirely  unlike  a  corporation ;  there  is  not  even 
an  approach  to  an  analogy.  A  right  to  sue  in  the  nannes  of 
the  individual  members  of  a  company  is  an  exclusive  attri- 
bute of  a  voluntary  association  ;  it  has  not  the  most  distant 
resemblance  to  a  corporate  power. 

A  suggestion  was  made  by  the  counsel  for  the  defendant, 
in  the  course  of  his  argument,  that  the  statutory  provision  in 
the  22d  section,  that  *'  all  judgments  and  decrees  obtained 
or  rendered  agaiiist  such  president  for  any  debt  and  Iiabili< 
ty  of  such  association,  shall  be  enforced  only  against  the 
joint  property  of  the  association,"  was  analogous  to  the  legal 
effect  of  a  judgment  against  a  corporation.  And  so  it  is ; 
but  what  of  that.  Many  rights  and  liabilities  of  voluntary 
associations  are  analogous  to  those  of  corporations.  The 
question  is,  whether  it  is  a  peculiar  feature  of  a  corporation. 
If  it  is,  then  several  other  statutory  provisions  in  regard  to 
judgments  upon  joint  liabilities  may  be  said  to  have  the  same 
effect.  Our  statute  declares,  that  on  the  arrest  of  one  of  sev- 
eral joint  debtors,  a  judgment  may  be  rendered  against  all, 
and  enforced  against  the  joint  property  of  all.  2  R.  S.  377. 
The  statutory  regulation  of  suits  by  and  against  a  limited 
partnership  is,  that  ''suits  in  relation  to  the  business  of  the 
partnership,  may  be  brought  and  conducted  by  and  against 
the  ^neral  partners,  in  the  same  manner  as  if  there  were 
no  special  partners."  1  R.  S.  766,  ^  14.  The  effect  of  the 
judgment,  of  course,  is  to  bind  the  copartnership  property. 
This  legislative  enactment,  respecting  suits  by  and  against 
limited  partnerships,  is  very  similar  in  form,  and  cannot  be 
distinguished  in  substance  from  that  respecting  suits  by  and 
against  the  banking  associations ;  and  yet,  I  apprehend,  that 
no  one  ever  seriously  thought  a  limited  partnership  had  any 
thing  in  common  with  a  corporation,  except  perhaps  that  in 
chancery,  the  general  partners,  as  lately  held  by  the  chan- 
cellor, and  the  directors  of  a  corporation,  are  responsible  as 
trustees  of  their  respective  common  funds.  But  such  re- 
sponsibility is  far  too  general  to  be  called  a  peculiar  corpo- 
rate attribute. 
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Third  :  Has  every  assodatian  power  to  take  and  cativey 
title  topr<qierty,  acquire  and  give  rights  as  a  collective  ex- 
istence^ and  by  its  given  name  or  designation  J  The  parts 
of  the  statute  supposed  to  be  applicable  to  this  feature  of  a 
corporation,  are  in  the  twenty-fourth  section.  That  sec- 
tion, after  specifying  the  purposes  for  which  an  association 
may  purchase,  hold  and  convey  real  estate,  enacts :  *'  and 
all  conveyances  of  such  real  estate  shall  be  made  to  the 
president,  or  such  other  officer  as  shall  be  indicated  for  that 
purpose  in  the  articles  of  association ;  and  which  president 
or  officer,  and  his  successors,  from  time  to  time,  may  sell, 
assign,  and  convey  the  same,"  &c.  On  coniparing  this  pro- 
vision of  the  statute,  with  what  has  been  said  concerning, 
and  in  illustration  of  this  third  corporate  feature,  the  wide 
diflference  will  be  seen,  between  a  corporation's  taking  and 
granting,  by  its  corporate  name,  and  taking  and  granting  in 
the  manner  directed  by  this  act.  There  is  no  room  to 
doubt,  but  that  every  conveyance  is  to  be  made  to  the  per- 
son who  fills  the  office  of  president,  or  to  some  other  person 
who  holds  some  other  office  in  the  association.  The  as- 
sociates of  each  association  have,  therefore,  a  right  of  se- 
lecting a  trustee  of  their  real  property  from  the  whole  body 
of  their  agents,  from  their  president  down  to  their  porter* 
The  legislature  has  not  even  designated  the  trustee.  They 
have  only  said,  if  you  select  none  for  yourselves,  then 
we  will  select  for  you,  your  president ;  but,  as  we  allow  you 
to  elect  your  president  and  other  officers,  we  give  you 
unrestricted  choice.  The  right  of  selection,  therefore,  is 
uncontrolled ;  and  is  as  full,  as  the  right  of  the  members  of 
any  voluntary  association,  to  select  a  trustee  for  them- 
selves, to  take  the  title  to  their  real  property  for  their  bene- 
fit. It  appears  to  be  so  clear,  that  the  associations  do  not 
take  or  grant  real  estate  by  their  collective  name,  if  they 
can  be  considered  as  having  one  for  any  purpose,  that  it 
seems  unnecessary  to  spend  more  time  with  this  branch  of 
the  argument. 

The  next  question  is,  where  is  the  title  to  the  personal 
property  of  the  associations  ?  The  answer  is  obvious.     The 
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Statute  having  made  no  provision  on  the  subject,  it  is  where 
the  common  law  places  it,  viz :  in  the  members  of  the  res* 
pective  associations ;  and  subject  to  such  custody,  control 
and  management,  as  they  have  designated  and  agreed  to,  in 
their  respective  articles  of  association.  And  this  shows,  that 
the  right,  still  belonging  to  the  associations,  to  sue  in  the 
names  of  their  members,  is  no  shadow,  but  a  practical  reality. 
The  vesting  of  the  title  of  the  real  property  of  the  associ* 
ations  in  a  trustee,  who  is  always  selected  by  themselves ; 
and  of  their  title  to  their  personal  property,  in  the  members 
of  the  associations,  shows  how  impossible  it  is,  to  hold  them 
to  be  corporations. 

Fourth  and  last  :  HcM  euery  aasociaiion  power  confer- 
red by  the  statute  to  make  by-lawsy  or  in  other  words ^  to  pre- 
scribe rules  of  action  for  persons  without  their  consent  ? 
The  only  eipression  in  the  statute,  which,  by  the  greatest 
stretch  of  imagination,  can  be  said  to  have  any  relation  to 
this  power,  is  found  in  the  eighteenth  section  ;  that  section 
gives  and  prescribes  the  power  of  the  associations,  and 
states  it  to  be,  ''  to  carry  on  the  business  of  bankfng,  by  dis* 
counting  bills,"  &c.,  in  the  manner  specified  in  their  ar* 
tides  of  associationy  for  the  purpose  authorized  by  this  act. 
On  this  part  of  the  subject,  it  seems  sufficient  to  say,  that 
whatever  authority  is  given  to  the  associations  by  these 
words  of  the  act,  is  merely  permissive,  and  that  whatev* 
er  regulations  or  rules  it  authorizes  the  associations  to 
make,  such  regulations  and  rules  are  to  be  specified  in 
their  articles  of  association  ;  and,  of  course,  are  purely  mat- 
ters  of  contract,  and  derive  their  whole  force  and  authori* 
ty  from  the  consent  of  the  parties  to  be  bound  by  them. 
This,  as  we  have  seen,  is  a  feature  peculiar  to  the  by- 
laws of  vduntary  associations,  and  distinguishes  them  from 
corporations.  The  by-laws  of  the  latter,  deriving  their 
force  from  the  statute,  and  emanating  from  the  sovereign 
pi>wer,  bind  those  subject  to  them  without  their  consent  • 
while  those  of  the  former,  deriving  their  force  from  consent, 
and  emanating  from  contract,  only  bind  those  subject  to 
them  with  their  consent.     The  very  terms  employed,  show 
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the  difference  between  incorporated  and  unincorporated 
companies ;  and  terms  are  no  unimportant  indication  of 
thought.  The  former  is  a  corporation,  the  latter  a  voluntary 
association  ;  the  former,  exists  by  force  of  a  statute — ^the 
latter,  by  force  of  a  contract ;  and  so  their  respective  by- 
laws :  one  binds  by  contract,  and  the  other  by  statute. 

In  concluding  this  analysis  and  examination  of  the  statute, 
one  remark  seems  to  be  required  in  regard  to  these  associ- 
ations having,  in  different  forms,  several  of  the  general  pow- 
ers of  corporations.  It  is  true  that  they  have  ;  and  so  have 
all  citizens  of  full  age,  all  voluntary  associations,  and  every  be- 
ing, who  has  and  exercises  legal  rights,  and  prosecutes  judicia] 
remedies.  Franchises  are  rights  which  can  only  emanate 
from  the  sovereign  power>  and  are  generally  granted  to  cor- 
porations, but  often  to  individuals  and  companies  not  incorpo- 
rated ;  and  the  legislature  oftentimes  confers  the  privilege  of 
possessing  and  enjoying  property,  and  exercising  rights,  upon 
persons  and  associations,  not  otherwise  allowed  by  law^-< 
and  such  privilege  is  also  generally  conferred  in  the  form  of 
an  act  of  incorporation :  hence,  at  an  early  day,  the  idea 
was  suggested,  that  these  were  incidents  to  corporations ; 
but  they  are  not  peculiar  to  them,  and  so  it  has  been  decided 
in  England.  Lord  Holt,  in  the  case  of  The  King  v.  The 
City  of  London,  Skin,  310,  held,  that  neither  "the  actual 
possession  of  property,  nor  the  actual  enjoyment  of  fran- 
chises, are  of  the  essence  of  a  corporation :"  and  this  posi- 
tion has  received  the  sanction  of  Chancellor  Kent,  in  his 
valuable  commentaries.  2  KenVs  Comm,  211,  2d  ed. 
Had  these  associations  been  authorized  in  the  very  form 
they  now  are,  but  to  carry  on  some  other  business  than 
banking,  hitherto  conducted  in  this  state  solely  by  corpora- 
tions, it  probably  would  never  have  entered  into  the  mind 
of  any  man  to  think  they  were  corporations,  or  even  like 
such  bodies,  though  his  ingenuity  may  have  been  on  the 
rack,  for  some  plausible  ground  for  a  dilatory  defence  to  a 
just  demand. 

The  statute  must  be  considered  as  a  modified  repeal  of 
the  restraining  act,  and  in  thus  repealing  it  the  legislature 
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have  thought  proper,  and  for  the  very  best  reasons  and  most 
laudable  motives,  to  protect  the  community  from  injury, 
while  they  restored  to  every  citizen  his  unquestioned  right 
to  use  his  funds  for  banking  purposes.  In  doing  this,  the 
l^islature  thought  it  judicious  to  require  from  the  associa- 
tions, fuH  semi-tmnual  statements  of  their  affairs,  <^  26  of  the 
4u:t,  as  the  taw  then  tmd  still  requires  like  annual  statements 
from  the  incorporated  banks  of  this  state,  1  R.  S.  593,  ^  19, 
20,  3  id.  287,  ^  31,  to  keep  a  certain  amount  of  specie  on 
hand,  ^33  of  the  ad,  and  other  like  regulations  for  the  pub- 
Kc  security  ;  and  these  have  been  alhided  to  by  the  counsel 
for  this  defence,  as  showing  that  the  associations  are  corpo- 
rations. With  equal  soundness  and  cogency  might  he 
argue,  that  because  a  corporation  can  maintain  a  suit  in  its 
corporate  name,  and  an  individual  can  maintain  one  in  his 
name,  therefore,  a  corporation  is  an  individual. 

One  proposition  is  self-evident,  and  although  alluded  to 
heretofore,  should  be  distinctly  stated  in  this  place,  and.  that 
is :  if  these  associations  are  corporations  by  reason  of  pos- 
sessing their  essential  requisites,  they  must  have  all  those 
requisites,  whatever  they  are — or  in  other  words,  must  havo 
the  essence- of  corporations.  If  there  are  four  essential  re- 
quisites, and  they  have  but  three  ;  or  there  are  three,  and 
tliey  have  but  two ;  or  there  are  two,  and  they  have  but 
one  ;  they  cannot  be  corporations.  On  the  whole,  it  is  in- 
sisted that  these  associations,  judged  of  solely  by  the  power 
and  attributes  given  to  them  by  the  statute,  do  not  possess 
the  essential  requisites  of  corporations,  and,  of  course,  are 
not,  for  that  reason,  corporations.  It  is  admitted,  as  has  ' 
already  been  stated,  that  they  are  not  so  by  explicit  legis- 
lative enaclment^^and  as  corporations  can  only  be  cre- 
ated in  one  or  the  other  of  these  modes,  the  argument  seems 
conclusive. 

But  there  is  yet  another  and  controlling  argument  against 

these  associations  being  adjudged  corporations,  and  that  is 

derived  from  the  manifest  intention  of  the  legislature.     The 

first  evidence  of  that  consists  in  not  only  the  entire  omission 

^f  the  legislstture  to  declare,  by  direct  and  explicit  enact- 
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ment,  that  the  associationai^  shall  be  corporations,  as  they 
have  done  in  every  case,  without  exception,  where  corpora-* 
tions  have  been  created  by  special  or  general  acts ;  but  in 
their  caution,  nrtanifested  throughout  the  whole  statute,  to 
avoid  every  e^tpression  which  might  countenance  such  an 
Idea.  No  person  can  read  this  statute  and  hesitate  for  a 
moment  in  saying,  that  the  legislature  never  intended  to 
constitute  these  associations  corporations.  If  they  had,  how 
obvious  the  course^  They  had  only  to  adopt  the  forms  of 
some  of  our  other  general  acts  of  incorporation ;  but,  in-< 
stead  of  that,  they  have  studiously  avoided  all  of  them. 
There  is  a  single  proviaion  in  the  law,  which  of  itself  is  de-> 
cisive  of  the  intention  of  the  legislature-^^the  clause  in 
the  nineteenth  section^  that  no  association  shall  '^  be  dis^ 
solved  by  the  death  or  insanity  of  any  of  the  share- 
holders therein.'^  Why  such  a  provision,  if  these  associa-* 
tions  are  thought  or  intended  to  be  corporations  7  But  i{ 
voluntary  associations,  then  it  Was  pertinent  and  proper } 
and  like  similar  provisions  often  introduced  into  articles  of 
copartnership  and  joint  stock  companies,  where  there  are 
numerous  members,  and  consequently  frequent  deaths. 

He  also  contended  that  the  history  of  the  origin,  progress 
and  final  passage  of  the  act  of  April,  1838,  showed  the 
intention  of  the  legislature,  and  adverted  to  legislative 
documents  commencing  with  a  bill  on  the  subject  in-* 
troduced  23d  February,  1837,  and  ending  with  the  final 
passage  of  the  bill  now  under  consideration  including  the 
message  of  the  governor  recommending  action  on  the  sub-< 
ject,  the  reports  of  committees,  and  the  opinions  of  the  at- 
torney-general for  the  time  being.  See  Assembly  Documents 
of  1837,  Nos.  303,  304,  318 ;  Senate  Documents  of  1837, 
No.  55 ;  Assembly  Documents  of  1838,  Nos.  2,  122 ;  Sen- 
ate Documents  of  1838,  No.  68.  He  stated  that  the  bill 
passed  the  house  of  assembly  by  a  vote  of  86  to  29.  In  the 
senate,  after  it  was  ordered  to  a  third  reading,  a  question  wasr 
taken  whether  its  passage  required  a  ttvo-third  vote^  and  it 
was  decided  in  the  negative,  by  a  vote  of  17  to  10;  and 
subsequently  the  bill  was  passed  by  a  vote  of  20  to  8. 
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The  second  positioQ  is,  that  admitting  that  the  as$ociaiion$ 
authorised  by  this  statute  are  €orporation$,  still  the  statute 
is  constitutional.  As  the  act  must  be  presumed  tohave  been 
isarreetly  paeeed^  that  is,  by  a  majority  of  a  quorum  of  each 
housej  if  the  bill  is  a  majority  bill,  and  by  '*  the  assent  of 
two*thirds  of  the  members  elected  to .  each  branch  of  the 
legislature,"  if  the  bill  is  a  two*thirds  bill$  the  question 
arising  under  this  position  is,  whether  the  legislature  can 
pass  a  law  by  any  vote,  majority  or  two-thirds,  authorising 
the  formation  of  an  iudefiniU  imd  unlimited  nuwher  qf 
bodies  corparait,  or  in  other  words,  whether  the  legislature 
can  now  provide  by  a  general  law,  for  the  iocorporatioo  of 
an  unlimited  number  of  voluntary  associations,  as  it  could 
and  did^  in  many  instances,  before  the  adoption  of  the  pres* 
ent  constitution^ 

It  is  admitted  by  all,  that  previous  to  the  adoption  of 
the  present  constitution,  the  legislature  had  uoquestion^ 
able  authority  to  pass  general  laws  of  incorporation,  and 
the  power  had  been  exercised  in  five  prominent  instan* 
ces,  Tiz :  in  the  passage  of  <*  An  act  relative  to  the  uni^^ 
Versity,*'  passed  April  5,  1813,  2  R.  L.  263,  which  au« 
thorized  the  incorporation  of  an  indefinite  and  unlimited 
number  of  colleges  and  academies.  '<An  act  to  pro« 
vide  for  the  incorporation  of  religious  societies,"  passed 
April  5,  1813,  3,  jR.  S.  292,  which  authorized  the  incorpo^ 
ration  of  a  like  number  of  religious  societies.  "  An  act  to 
incorporate  such  persons  as  may  associate  for  the  purpose 
of  procuring  and  erecting  public  libraries  in  this  state,'^ 
passed  April  !>  1796,  3,  JR.  S.  288,  which  authorized  the 
incorporation  of  the  like  number  of  libraries.  *^  An  act  to 
incorporate  medical  societies,  for  the  purpose  of  regulating 
the  practice  of  physic  and  surgery  in  this  state,"  passed 
April  10,  1813,  3  R.  S.  304,  Which  authorized  the  incorpo« 
ration  of  a  medical  society  in  each  of  the  counties  in  thi^ 
state.  "  An  act  relative  to  incorporations  for  manufactur- 
ing purposes,"  passed  March  22,  1811,  which  authorized* 
the  incorporation  of  an  indefinite  and  unlimited  number  ot 
Voluntary  associations  for  manufacturing   purposes^    The 
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tiause  in  the  constitution,  which  it  is  contended  has  deprived 
the  legislature  of  the  power  to  pass  general  laws  of  incor*^ 
poration,  is  in  the  following  words:  ^'The  assent  of  two-* 
thirds  of  the  members  elected  to  each  branch  of  the  legisla*^ 
ture,  shall  be  requisite  to  every  bill  appropriating  the  public 
monies  or  property  for  local  or  private  purposes,  or  creaiy 
mg,  continuing,  altering,  or  renewing,  any  body  politic  or 
corporate."  Const,  art.  7,  ^  9.  The  first  proposition 
contended  for  on  this  branch  of  the  discussion  is,  that 
this  clause  in  the  constitution  is  not  applicable  to  a  gen* 
eral  law,  which  authorizes  all  our  citizens  to  unite  in 
iiompanles,  and  incorporate  themselves,  to  carry  on  any 
business,  or  manufacture,  which  the  legislature  may  think 
can  be  more  usefully  and  beneficially  for  the  comniunity 
conducted  in  that  way,  than  by  individual  effort ;  but  on 
the  contrary,  was  intended  to  eipp\j  to  every  separate  act 
of  incorporation,  which  the  legislature  might  thereafter  pa8S> 
conferring  privileges  on  a  few,  to  the  exclusion  of  the  many ; 
and  thus  restrain  and  impede  the  granting  of  monopolies, 
Vehich  are  exclusive  privileges,  and  produce  inequalities  of 
rights ;  giving  to  a  few  citizens,  advantages,  which  are  refused 
to  all  others. 

The  counsel  here  adverted  to  an  opinion  delivered 
by  Justice  Bronsok,  when  attorney-general  in  1835,  upon 
a  call  of  the  senate  upon  a  proposed  amendment  of  the 
general  act  authorizing  incorporations  for  manufacturing 
purposes,  in  which  he  says,  "  The  legislature  cannot  now 
provide  hy  general  laws  for  the  incorporation  of  volun- 
tary associations,  but  must  act  directly  in  every  grant  of 
corporate  privileges,  creating  some  one  or  more  corpora- 
tions in  particular."  See  Senate  Documents,  1835,  No.  4. 
And  he  also  adverted  to  an  opinion  delivered  by  the  late 
Attorney 'General  Beardsley  in  1837,  on  the  call  of  the 
Assembly  in  respect  to  the  bill  of  that  year,  entitled  '^  An  act 
to  authorize  associations  for  the  purpose  of  banking,"  in 
which,  among  other  things,  he  says  '^  that  the  bill  is  uncon- 
^itutional,  as  it  assumes  to  authorize  the  creation  of  an  in- 
definite and  unlimited  number  of  bodies  corporate,  and 
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should  it  pass  into  a  statute,  and  associations  be  formed  un-« 
der  it,  they  would  for  the  purposes  contemplated  be  abso^ 
lutely  null  and  void."  See  Assembly  Documents  of  1631,  No. ' 
303.  After  commenting  upon  these  opinions,  the  counsel  ask- 
ed, what  does  the  clause  in  the  constitution  prohibit  ?  Does 
it  prohibit  the  passage  of  general  laws  of  incorporation  ?  Be-> 
fore  discussing  the  question  on  its  merits,  let  us  settle  the 
matter  of  authority  upon  the  one  side  as  well  as  the  other^ 
Directly  opposed  to  the  above  opinions  of  the  gentlemen 
holding  at  the  time  the  office  of  attorney-general^  is  the 
unanimous  opinion  of  the  revisers  of  our  statutes,  Messrs. 
John  Duer,  B.  F.  Butler  and  John  C.  Spencer.  They  were 
clearly  and  unequivocally  of  opinion  that  this  clause  of  the 
constitution  did  not  apply  to  a  general  law  authorizing  the 
creation  of  corporations^  and  that  the  legislature  had  the 
same  power  to  pass  such  laws  after  the  adoption  of  the 
present  constitution  as  they  had  before.  They  proposed 
to  revise  and  amend  all  the  five  general  laws  of  incor- 
porations above  referred  to.  See  Revisers^  Rep,  ch.  15, 
pt.  1,  W.  1,  art.  2,  3,  Of  Colleges;  Art.  4,  5,  Of  Acad- 
emies ;  Report  of  ch,  1 8,  pt.  1 ,  tit.  1 ,  Of  Religious  Corpo- 
rations ;  Tit.  2,  Of  the  Incorporation  of  Library  SoiAeties ; 
T%t.  3,  Of  Medical  Societies,  nnd  Tit,  4,  Of  Manufacturing 
Corporations.  They  also  proposed  an  entirely  new  gene- 
ral law  of  incorporation,  authorizing  an  indefinite  and  unlim- 
ited number  of  corporations  of  "  obituary  societies."  Revis^ 
Rep-  ch.  18,  pt.  1,  tit.  6.  The  legislature  also,  which  enact- 
ed our  revised  statutes,  concurred  in  opinion  with  the  revi- 
sers, and  approved  and  enacted  their  revision  of  the  general 
law  authorizing  the  incorporation  of  academies,  2  R,  L. 
263  ;  Revisers'  Rep.  ch.  15,  tit,  1,  art.  4,  5 ;  1  JR.  5.  461  ; 
and  a  subsequent  legislature  has  materially  altered  and 
amended  the  same  act  by  a  majority  vote,  as  the  journals 
will  show.  Statutes  of  1835,  ch,  34.  The  thirteenth  sec- 
tion of  the  seventh  article  of  the  constitution  contains  a 
provision,  that  all  the  acts  of  the  legislature  of  this  state 
then  in  force,  and  such  parts  thereof  as  were  repugnant 
to  the   constitution,  were  abrogated.     Yet,   in   the   opin- 
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ion  of  ally  MeMrs.  BroDSOo  and  Beardsley  included,  not 
only  were  our  general  laws  of  iocorporation  then  in  force 
unaflected  by  the  provision,  but  all  corporations  formed 
under  them  since  its  adoption  were  in  like  manner  unaf- 
fected by  it,  and  were  legally  and  constitutionally  incorpo- 
rated. If  the  l^slature  cannot  pass  general  laws  of  incor- 
poration, on  what  principle  can  those  already  passed  be 
amended  or  altered  ?  And  if  they  cannot  be  altered,  they 
are  eternal ;  and  we  must  be  content  to  have  laws  that  no 
earthly  power  can  touch,  improve  or  modify.  We  have  also 
the  opinion  of  Governor  Marcy,  in  opposition  to  the  opinion 
of  Messrs.  Bronson  and  Beardsley.  In  his  messaero  of  1838, 
before  quoted,  he  says  ;  *'  Doubts  have  been  entertained  as 
to  the  constitutional  competency  of  the  legislature  to  pass  a 
general  banking  law  conferring  corpprate  powers.  Without 
entering  into  the  argument  on  this  question,  I  will  only  say,  that 
I  am  inclined  to  the  opinion,  that  the  legislature  have  the  pow- 
er to  pass  such  a  law ;  but  the  spirit  of  the  constitution  re- 
quires that  it  should  be  passed  as  a  two-thirds  bill."  He  adds, 
''  It  is  proper,  I  should  also  say,  that  this  opinion  is  enter- 
tained with  much  diffidence,  and  is  not  expressed  without 
duly  considering  the  respectful  deference  justly  due  to  the 
high  authority  by  which  it  is  opposed."  Tested,  there- 
fore, by  the  weight  of  authority,  it  must  be  determined, 
that  the  constitution  does  not  apply  to  general  laws,  crea- 
ting, or  authorizing  the  creation  of  corporations ;  and  that 
our  legislature  may  now,  as  they  could  before  its  adoption, 
pass  such  laws. 

Let  us  now  enquire  as  to  the  true  construction  of  the  clause 
of  the  constitution  under  discussion. 

The  first,  most  usual,  and  natural  mode,  is  to  look  into  the 
previous  and  contemporaneous  history  of  the  state,  and  as- 
certain the  evils  which  this  constitutional  provision  was  in- 
tended to  guard  against  for  the  future.  In  an  uncomprom- 
ising  search  for  truth,  the  fact  cannot  be  disguised,  that  the 
circumstances,  attending  and  consequent  upon  the  incorpora- 
tion of  the  Bank  of  America  on  the  3d  June,  1812,  gave 
rise  principally,  if  not  wholly,  to  this  clause  of  the  constitu- 
tion.    The  prorogation  of  the  legislature  by  the  governor 
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of  this  state,  for  the  avowed  object  of  preventing  the  incor- 
poration of  that  bank  by  corrupt  means ;  (the  vote  upon 
which  showed  a  settled  majority  of.  one  in  its  favor ;)  the 
subsequent  indictment,  for  bribing,  or  attempting  to  bribe 
members  of  the  legislature  ;  and  the  public  trial  of  two  in- 
dividuals who  had  theretofore  stood  high  in  public  estima- 
tion ;  been  repeatedly  honored  with  offices  of  high  public 
trust,  and  both  of  whom  were  then  in  office,  and  discharg- 
ing the  duties  of  their  respective  stations  ;  the  alarm  which 
was  felt  by  the  community,  lest  our  institutions  should  fall  a 
prey  to  a  daring  thirst  of  gain,  which  sought  its  gratification 
by  corrupting  the  very  fountain  of  our  laws  ;  were  all  yet 
held  in  vivid  remembrance.  And  down  to  the  very  time, 
and  during  even  the  session  of  the  convention  which  fram- 
ed our  present  state  constitution,  the  public  press  was  the 
vehicle  of  charges,  criminayons  and  re-criminations,  against 
many  of  our  public  men,  for  their  alleged  agency  in  pro- 
curing the  charter  of  that  bank  ;  some  of  whom  were 
members  of  that  convention.  And  it  was  probably  owing 
to  the  circumstance,  that  the  clause  underwent  so  little  dis- 
cussion in  the  convention  as  it  did,  and  that  Mr.  King,  the 
chairman  of  the  committee  who  reported  it,  assigned  his 
reasons  for  its  adoption,  in  brief  and  general  terms.  De- 
bates of  Conv.  p.  446.  And  doubtless  to  the  fact,  that  some 
of  the  individuals,  charged  with  delinquency  in  regard  to  the 
chartering  of  that  bank,  and  many  of  their  relatives  and 
friends  were  still  on  the  theatre  of  action  in  this  state,  is  to 
be  attributed,  the  guarded  though  still  explicit  language  of 
Chief  Justice  Nelson,  when  speaking  of  the  evil  which  this 
clause  in  the  constitution  was  intended  to  check,  in  his  opin- 
ion, delivered  in  the  case  of  The  People  v.  Morris,  13  ff^en- 
deU,  336. 

That  this  section  of  the  constitution  owed  its  origin  to  the 
<»use  mentioned,  more  evidently  appears  from  the  fact, 
that  as  first  proposed  and  reported  by  Mr.  King,  it  only  re- 
quired the  assent  of  two-thirds  of  the  members,  ''  in  both 
houses,  to  the  passage  of  any  act  of  incorporation."  And  it 
was  afterwards  amended  in  the  convention,   by  extending 
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it  to  actSy  *'  appropriating  public  monies  for  local  purposes." 
Debates  of  Conv.  p.  446.  Chief  Justice  Nelson,  who  was  a 
member  of  the  convention  from  Cortland  county,  has  also 
added  his  authority  in  favor  of  my  position  in  respect  to  the 
true  origin  of  this  constitutional  provision.  ,  Speaking  of  th€( 
time  vt^hen  the  present  constitution  w*as  formed,  and  of  the 
evil  which  it  was  intended  to  remedy,  he  says :  '*  But  pri" 
vate  corporations  bad  multiplied  to  an  extent  that  had  at*^ 
tracted  public  attention,  especially  banking  instituHonSi 
These  had  been  sousbt  for  with  zeal,  and  their  enactment 
attended  with  circumstances  that  awakened  pilblic  suspicion 
and  alarm.  So  extreme  had  the  evil  become  at  one  period 
of  our  history,  that  the  chief  magistrate  of  the  state  felt  it 
his  duty  to  exercise  the  power  then  existing  in  the  constitu*^ 
tion,  of  proroguing  the  legislature,  and  was  triumphantly 
sustained  by  the  people  in  the  execution  of  this  high  and 
delicate  trust.  The  fact  affords  strong  evidence  of  the  deep 
impression  made  on  the  public  mind  as  to  these  and  simir 
lar  private  corporations,  and  of  the  scope  and  purpose  of 
the  clause  on  this  subject.  If  we  resort  to  the  history  of  its 
introduction  into  the  new  constitution,  the  above  view  will 
be  confirmed.  Mr.  King,  chairman  of  the  committee  of  the 
legislative  department,  reported  the  section  ;  and  when  it 
came  under  consideration,  said  that  the  committee  had 
looked  upon  the  multiplication  of  corporations  as  an  evil ; 
they  had  been  created  for  a  variety  of  purposes ;  they  were 
exceptions  to  the  common  law  ;  they  could  not  be  proceed-^ 
ed  against  in  the  ordinary  way  of  prosecutions  against  indi^ 
viduals  in  courts  of  justice.;  they  ought  not  to  be  increased^ 
but  should  be  diminished  as  far  as  could  be  done  consistent^ 
ly  with  the  preservation  of  vested  rights.  It  is  obvious, 
though  the  language  used  in  the  clause  in  question  is  general 
al,  that  the  honorable  chairman  had  in  his  mind,  (and  he 
spoke  for  the  committee,)  the  case  of  private  corporations  j 
that  the  great  inducements  to  the  adoption  of  the  clause 
was  a  check  upon  them  ;  and  that  the  organization  of  com^^ 
munities,  and  the  investing  them  with  the  privileges  of  mere 
municipal  jurisdiction  and  authority,  were  not  at  all  in  con-^ 
temptation."     The  People  v.  Morris,  13  Wendell,  336, 387^ 
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It  will  be  observed  that  the  chief  justice  in  speaking  gen- 
erally of  the  evils  which  the  constitution  intended  to  reme- 
dy, remarks,  "  Private  ineorporatian»  had  multiplied  to  an 
extent  that  had  attracted  public  attention,  especially  bank" 
ing  instiiutiansJ*  A  recurrence,  however,  to  the  history 
of  the  times  will  show  that  the  idea  of  a  repeal  of  the 
restraining  act,  or  the  passage  of  a  general  law  of  incor- 
poration for  banking  purposes,  was  the  farthereift  possible 
from  the  mind  of  the  convention.  That  no  one  at  that  day 
even  in  his  wildest  dreams,  thought  of  opening  the  business 
of  banking  to  all  our  citizens.  The  evil  that  pressed  the 
eonvention  and  the  public  was,  the  frequency  of  the  enact- 
meot  of  separate  acts  of  incorporation,  each  of  which 
thronged  our  capitol  and  legislative  halls  with  their  agents, 
who  found  their  reward  in  obtaining  exclusive  privileges, 
principally  for  banking,  which  were  withheld  from  our  citi- 
Eens  generally.  Opening  at  once.,  to  a  whole  community, 
the  business  of  banking,  aUotioing  aU  to  bank  who  choose,  %» 
a  very  different  meaeurey  rests  on  entirely  diflerent  princi- 
ples of  policy,  and  must  be  followed  by  entirely  different 
results,  froofi  increasing  from  time  to  time,  under  a  strong 
external  pressure  upon  the  legislature,  stimulated  by  indi- 
vidual interest,  private  and  exclusive  corporate  privileges  for 
banking.  Nothing  more  clearly  shows  the  difference  be- 
tween the  two,  than  the  history  of  the  enactment  of  our 
present  general  banking  law,  and  of  the  separate  incorpora- 
tion of  the  other  banks  of  the  state.  Nor  does  any  thing 
more  satis&ctorily  prove  the  certainty  of  the  overthrow  of 
the  banking  monopolies  of  this  8tate,and  the  suppression  of 
their  spirit,  than  the  early,  steady,  active  and  persevering 
opposition  of  the  holders  of  the  exclusive  charters,  to  the 
new  general  system. 

The  debates  of  the  convention,  though  very  brief,  general 
and  unsatisfactory,  also  show  that  the  evil  aimed  at,  was  the 
multiplication  of  monopolie8-*-partial  and  unequal  laws--* 
exclusive  privileges,  which  benefit  a  few  to  the  injury  of  the 
many.     Debates  of  Conv.  446. 

As  there  never  was  any  complaint  against  the  corpora- 
tions created  under  general  laws,  there  would  seem,  there- 
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fore,  to  be  no  doubt,  but  that  this  provision  in  the  constitu- 
tion was  intended  to  remedy  the  evil  of  partial  legislation, 
and  to  remove  the  temptations  to  corruption  which  such  a 
course  of  legislation  necessarily  draws  after  it.  The  obvi- 
ous and  natural  remedy  was  the  one  adopted,  viz :  not  to 
allow  the  enactment  of  a  law,  either  ^^  appropriating  the 
public  monies  or  property  for  local  or  private  purposes ;" 
by  which  the  few  would  be  benefitted  at  the  expense  of  the 
many  ;  or  '^  creating,  continuing,  altering  or  renewing  any 
body  politic  or  corporate,"  by  which  privileges  would  be 
conferred  on  a  few,  to  the  exclusion  of  the  many,  by  the 
vote  of  a  bare  majority ;  but  that  when  either  of  those  ob- 
jects were  sought  through  the  agency  of  the  legislature,  it 
should  be  so  clear  a  case,  that  two  to  one  should  be  in  favor 
of  it ;  and  besides,  if  another  case  like  the  Bank  of  America 
should  occur,  in  which  the  applicants  for  an  exclusive  privi- 
lege should  be  so  reckless  in  regard  to  the  means  of  effect- 
ing their  object,  as  to  use  the  criminal  and  subduing  power 
of  gold,  they  should  be  compelled  to  conquer  two-thirds  of 
all  the  members  elected  to  each  branch  of  the  legislature-*-*- 
a  much  more  difficult,  hazardous  and  expensive  enterprise, 
than  drawing  into  their  interest  a  bare  majority  of  each  house. 
There  was  at  that  time,  and  still  is,  only  two  modes  of 
legislation  known  or  understood  for  incorporating  companies. 
One,  by  a  general  law,  allowing  all  who  choose,  to  take  an 
act  of  incorporation  for  conducting  a  particular  business  or 
trade ;  the  other,  by  a  special  act,  incorporating  a  single  and 
specific  company.  Is  it  not  then  obvious  that  this  clause  in 
the  constitution,  so  far  as  it  relates  to  corporations,  was  in- 
tended to  apply  to  that  mode  of  corporate  legislation,  by 
which  one  act  incorporated  a  single  and  separate  company, 
and  not  to  general  laws,  conferring  the  same  privileges 
upon  and  affecting  all  our  citizens  alike. 

Although  Governor  Marcy^s  remark,  in  his  message  of 
1838,  that  the  spirit  of  the  constitution  required  that  a  gen- 
eral banking  law  should  be  passed  as  a  two-thirds  bill,  was 
made,  as  he  said,  with  much  diffidence,  his  high  political  and 
judicial  standing  demands  a  notice  of  it.  He  appears  to 
have  made  the  remark,  without  recurring  to  the  origin  and 
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cause  of  the  constitutional  provision  ;  or  to  the  two  modes 
of  corporate  legislation  then  in  use.  He  makes  the  remark 
apparently  under  the  general  impression  that  banking  insti* 
tutions  are  within  the  spirit  of  the  clause,  without  reflect- 
ing upon  the  great  difference  between  opening  banking  to 
all  and  restricting  it  to  a  few  ;  or  tiiat  a  general  banking 
law,  conferring  corporate  powers,  is  no  more  within  the 
spirit  of  the  constitution,  than  a  general  manufacturing  law  ; 
a  general  insurance  law ;  a  general  whale  fishery  law ;  or 
any  other  general  law  conferring  like  powers.  If  one  gen-> 
eral  law,  creating  corporations  for  a  particular  purpose,  is 
within  the  constitution,  then  every  other  general  law,  confer- 
ring corporate  rights  for  whatever  purpose,  is  also  within  it* 
Had  the  governor  looked  at  the  question  in  all  its  bearings 
and  eflects,  he  would  have  concurred  with  the  revisers  of 
our  statutes,  in  this  particular,  as  be  did  in  the  more  general 
proposition,  that  the  legislature  had  the  same  power  now,  as 
before  the  adoption  of  the  constitution,  to  pass  general  laws 
of  incorporation ;  and  that  the  restrictive  clause  was  only 
applicable  to  private  and  exclusive  legislation. 

The  language  of  the  constitution  fairly  and  naturally  in- 
dicates and  covers  this  special  legislation.  It  is  :  <'  The  as- 
sent of  two-thirds  of  the  members  elected  to  each  branch  of 
the  legislature,  ahall  be  requisite  ot  every  bill  appropriating 
the  public  monies  or  property  for  local  or  private  purposes, 
or  creating,  continuing,  altering  or  renewing,  any  body  politic 
or  corporate/'  Does  not  the  section,  tested  by  its  li^nguage, 
apply,  and  only  apply  to  that  mode  of  creating  corporations, 
then  in  general  use,  by  a  separate  act  for  each  incorpora-i 
tion  ?  The  assent  required  shall  be  '*  to  every  bill,"  &.c, 
"  creating,"  &c.  any  body  politic  or  corporate."  The  lan-i 
guage  indicates  separateness  and  directness  of  legislation, 
and  must  be  strained  tp  embrace  general  laws  and  indirect 
incorporation. 

It  is  not  insisted  that  if  a  law  incorporates  more  than 
a  single  company,  it  is  not  therefore  embraced  by  the 
constitution.  The  plaintiff  contends  for  the  great  and 
manifest  distinction,  between  general  and  private  legisla- 
tion ;  between  a  law   that  confers   the   same  privileges  on 
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all,  and  one  which  confers  privileges  on  a  few  to  the  ex- 
closion  of  the  many.  It  may  bo  difficult  to  mark  the  exact 
line ;  but  not  more  so,  than  to  determine  the  old  line  be- 
tween public  and  private  acts ;  between  internal  improve- 
ments for  general,  and  those  for  local  benefit ;  and  between 
bills  appropriating  public  monies  for  local  and  private  pur- 
poses, and  those  appropriating  them  for  general  purposes. 
There  is  a  broad  distinction  between  them  founded  on  rea- 
son and  principle.  One  is  and  the  other  is  not  within  the 
evil  provided  against.  One  is  and  the  other  is  not  within 
the  letter  or  spirit  of  the  constitution. 

The  framers  of  the  constitution  were  well  aware  of  our 
general  laws  of  incorporation  and  of  the  frequency  with 
which  they  were  passed.  Some  of  them  were  even  al- 
luded to  in  the  few  remarks  made  in  convention  on  adopt- 
ing the  restrictive  section.  Had  it  been  the  intention  of  the 
convention  to  include  within  this  provision  of  the  constitu- 
tion general  laws  of  incorporation^  would  not  other  and  ap- 
propriate language  for  that  purpose  have  been  used  ?  and 
especially,  if  the  convention  had  intended  to  prohibit  alto* 
gether  the  passage  of  any  more  general  laws  of  incorpora* 
tion,  either  by  a  majority  or  two-thirds  vote  ;  (for  let  it  be 
kept  steadily  in  mind,  that  that  is  the  position  contended  for 
by  our  opponents  and  sanctioned  by  the  opinion  of  Messrs. 
Bronson  and  Beardsley  ;)  would  not  other  language  have 
been  used  ?  would  not  another  and  a  distinct  section  have 
been  introduced  into  the  constitution  ?  The  manifest  object 
of  this  section  was  to  declare  hy  what  vote,  certain  laws 
thereafter  should  be  passed,  and  not  what  laws  should  or 
should  not  be  thereafter  passed.  Besides  :  if  the  convention 
bad  supposed  that  the  effect  of  this  section  would  be  entirely 
to  prohibit  thereafter  the  passage  of  all  general  acts  of  incor* 
poration,  there  would  certainly  have  been  opposition ;  the 
policy  of  the  measure  would  at  least  have  been  doubted  by 
many ;  a  debate,  and  a  full  and  protracted  one,  would  have 
ensued.  The  public  would  have  been  alarmed  by  such  9 
proposition,  and  the  press  would  doubtless  have  been  heard. 
And  had  the  convention  intended  to  prohibit  the  passage  of 
general  laws  of  incorporation  for  conducting  the  business  of 
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hankingy  or  insurance,  or  any  other  trade  or  business,  would 
there  not  have  been  in  the  constitution  an  appropriate  clause  ? 
or  had  the  convention  intended  to  do  any  thing  except  reg« 
alate  the  mode  of  legislation  in  respect  to  the  vote  to  be 
given,  Would  they  have  left  their  intention  in  doubt  ? 

Seeing  then,  that  the  language  of  the  section  does  not  call 
for,  but  on  the  contrary  repels  the  construction  claimed  by 
the  counsel  for  the  defendant ;  seeing  also  that  it  was  not 
the  intention  of  the  framers  of  the  constitution  to  prohibit 
thereafter  the  enactment  of  general  laws  of  incorporation, 
should  the  light  of  experience  induce  this  tribunal  to  extend 
this  constitutional  provision  by  construction  beyond  the  nat« 
Ural  and  fair  purport  of  its  language. 

It  cannot  be  deemed  rash  to  assert,  that  if  this  section 
of  the  constitution  could  be  submitted  now  to  the  people  of 
this  state,  it  would  be  repealed  almost  unanimously.  Instead 
of  promoting  purity  in  our  legislation,  or  restraining  exclu-« 
sive  and  unequal  grants  of  corporate  privileges,  it  has  the  dt« 
I'ectly  opposite  tendency,  by  enabling  a  few  members  in 
each  branch  of  the  legislature  to  control  its  action,  and  thus 
force  through  the  forms  of  legislation,  many  measures,  as 
tinjust  as  they  are  unwise.  Mr.  Beardsley,  in  his  opinion^ 
uses  strong  language  on  this  subject.  He  says  t  <*  The 
restraint  imposed  by  the  constitution  may  be  an  unwise  one, 
tad  unsuited  to  the  present  condition  and  wants  of  the  com*" 
munity.  It  may  have  been  imposed  without  adequate 
cause,  and  have  proved  to  be  illusory  and  mischievousi 
These  are  all  possible."  tt  may  be  added  that  they  are  all 
irue ;  and  that  such  is  the  opinion  of  this  community^ 
The  report  of  the  committee  of  the  senate,  made  in  1837, 
from  which  extracts  have  already  been  given  for  anothef 
purpose,  holds  the  bold  and  direct  language  of  truth  on  this 
subject,  and  shows  the  lamentable  and  humiliating  in^ 
Huence  which  this  provision  of  the  constitution^has  had  in 
practice  on  our  legislation. 

The  question  then  arises,  is  it  the  duty  of  this  court  to  ex* 
tend  this  constitutional  provision  by  construction  ;  or,  is  il 
Irather  their  duty  to  restrict  its  influence  ?  The  answer  is 
^vioot. 
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There  is  a  single  other  idea  which  ought  to  be  stated  ia 
this  coanection  ;  and  that  is,  that  there  is  do  danger  from  aojr 
soarce,  io  permitting  a  legislature  to  legislate  for  the  gene- 
ral benefit  of  the  communitf,  which  must  always  be  the 
case,  with  all  general  laws  of  incorporation.  They  create 
no  distinctions ;  they  confer  no  exclusive  privileges;  they 
benefit  all  alike.  Such  a  power,  surely,  ought  not  to 
be  taken  from  our  legislature,  by  implication  or  construe^ 
tion. 

This  court,  in  the  case  of  The  People  v.  Morris^  13  fVen^^ 
dellf  32S,  decided,  that  laws,  both  general  and  special,  incor* 
porating  or  altering  the  acts  of  incorporation  of  our  cities  and 
villages,  were  not  within  the  operation  of  this  clause  of  the 
constitution,  and  might  be  passed  by  majority  votes  ;  although 
it  was  admitted  that  they  were  within'its  letter.  The  great 
principle  on  which  this  decision  rests,  is  that  these  corpora-* 
tions,  being  bodies  politic,  were  created  for  the  general 
benefit  of  the  community,  and  were  not  within  the  evil  in-* 
tended  to  be  remedied  by  this  constitutional  provision, 
and  that  it  would  be  dangerous,  and  could  not  have 
been  intended  by  the  convention  <'  to  restrict  the  action 
of  the  legislature  in  the  municipal  regulations  of  the 
state.''  The  chief  justice  thus  expresses  himself:  '^  Are 
they  within  the  evil  this  provision  was  designed  to  remedy  ? 
No  one,  I  think,  acquainted  with  the  history  of  the  times, 
or  with  the  introduction  of  this  clause  into  the  constitution, 
will  venture  upon  this  ground.  It  may  be  fortunate  for 
truth,  and  what  is  deemed  a  sound  exposition  of  this  provis- 
ion, that  all  who  may  desire  to  examine  it,  can  recur  to  his 
own  recollection,  and  challenge  that  of  others  upon  this 
point.  We  think  we  hasard  nothing  in  asserting,  that  the 
multiplication  of  cities,  or  villages  by  the  legislature  has  at 
no  time  been  a  subject  of  complaini.''  Id.  336.  How  ful- 
ly and  fopcibly  this  language  covers  the  whole  ground  oc^ 
cupied  by  the  present  discussion.  Who,  acquainted  with 
the  history  of  the  times,  will  venture  to  assert,  that  the  pass- 
ing of  general  acts  of  incorporation  has  at  any  time  been 
the  subject  of  complaint.  As  such  acts  were  not  within 
the  evil  intended  to  be  remedied,  they  should  be  excluded 
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from  the  operation  of  the  constitutional  restriction,  even  if 
within  its  words,  on  the  principle  of  the  decision  just  cited  ;  CL 
fortiori^  they  should  be  excluded,  not  being  within  its  words. 
This  great  principle  has  been  acted  upon  in  this  state  ever 
since  the  adoption  of  the  present  constitution,  in  respect  to 
bills  "  appropriating  public  monies  or  property  for  local  or 
private  purpises."  Our  legislation  has  been  uniform  in  pass- 
ing bills  of  this  kind  by  the  ordinary  majority  vote,  where  the 
benefit  was  general,  though  tiie  appropriation  was  confessed- 
ly lf>cal. 

Tins  branch  of  the  argument  is  concluded  by  stating  the 
aiisiwer  to  the  question  prop4>sed,  viz;  that  this  constitutional 
provision  is  not  applicable  to  general  acts  of  incorporation, 
and  that  the  legislature  can  pass  a  law  by  any  vote,  majority 
or  two-thirdsy  authorizing  the  formation  of  an  indefinite  and 
unlimited  number  of  bodies  corporate  ;  or,  in  other  worc^p, 
4hat  the  legislature  can  now  provide  by  a  general  law  for  the 
incorporation  of  an  unlimited  number  of  voluntary  ass(Kia- 
tions,  as  it  could  and  did  in  many  instances  before  the  adop- 
tion of  the  present  constitution. 

B(|t  if  the  court  is  not  fully  satisfied  with  this  conclu- 
sion, one  other  rule  of  construction  is  submitted,  applica- 
ble to  these  great  constitutional  questions ;  a  rule  found- 
ed in  the  purest  wisdom,  and  supported  by  the  highest 
authority.  It  is,  that  no  atatute  should  be  declared  un- 
constitutional, unless  it  is  clearly  and  unquestionably  a 
violation  of  the  constitution.  This  court,  iri  the  case  of 
ex  parte  M'Collum,  I  Cowen^  564,  said:  **  Before  the 
court  will  deem  it  their  duty  to  declare  an  act  of  the 
legislature  unconstitutional,  a  case  must  be  presented  in 
which  there  can  be  no  rational  doubt."  And  the  supreme 
court  of  the  United  States,  in  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  625,  held,  "that  in  no 
doubtful  case  would  it  pronounce  a  legislative  act  to  be  con- 
trary to  the  constitution."  If,  then,  the  argument  which 
has  been  presented  has  failed  to  produce  conviction,  and 
only  brought  the  court  into  doubt,  as  to  the  constitutionality 
of  (he  statute,  that  doubt  must  be  resolved  in  favor  of  its 
validity ;  and  thus  protect  the  immense  amount  of  property 
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invested  under  its  sanction,  and  secure  to  the  community  the 
great  benefits  which  have  and  must  flow  from  its  enact- 
ment. 

The  third  and  last  position  is,  that  admitting  that  the  con* 
stitutional  restriction  is  applicable  to  general  acts  of  incorpo- 
ration, then  it  is  insisted  that  such  a  law  may  be  passed  by  a 
two-thirds  vote,  and  that  this  law  will  be  presumed  to  have 
been  so  passed. 

One  of  the  propositions  stated,  and  it  is  trusted  satisfac- 
torily proved,  in  the  course  of  the  argument  in  support  of 
the  second  position  is,  that  the  constitutional  provision  was 
only  intended  to  prescribe  the  vote  by  which  each  act 
should  be  passed,  which  appropriated  public  moneys  to 
local  or  private  purposes,  or  created  or  altered  any  body 
politic  or  corporate,  and  left  every  thing  else  to  the  discre- 
tion of  the  legislature.  The  only  question  remaining  is, 
whether  this  court  is  not  bound  to  presume  that  this,  as 
well  as  every  other  act  of  t'he  legislature  which  has  passed 
through  the  office  of  the  secretary  of  state  to  the  state 
printer,  and  been  published  according  to  law,  has  been  con- 
stitutionally passed ;  or,  in  other  words,  whether  this  court 
can  inquire  beyond  the  certificate  of  the  secretary  of  slate, 
and  institute  an  investigation  respecting  the  manner  in 
which  any  given  law  has  passed  the  legislature?  Our  stat- 
utes declare  :  '^  He  (the  state  printer)  shall  print,  in  volumes 
of  octavo  size,  so  many  copies  of  the  laws  of  each  session, 
with  the  concurrent  resolutions  and  indexes  that  shall  be 
delivered  to  him  for  that  purpose,  by  the  secretary  of  state, 
and  shall  be  annually  directed  by  the  secretary,  who  shall  al- 
so revise  and  correct  the  proof  sheets."  1  jR.  iS.  148.  ^  10. 
"  All  laws  passed  by  the  legislature,  may  be  read  in  evidence 
from  the  volumes  printed  by  the  state  printer,  in  all  courts 
of  justice  in  this  state,  and  in  all  proceedings  before  any  of- 
ficer, body,  or  board,  in  which  it  shall  be  thought  necessary 
to  refer  thereto."  Id.  148,  <^  12.  "  The  secretary  of  state 
shall  receive  every  bill  which  shall  have  passed  the  senate 
and  assembly,  and  have  been  approved  and  sighed  by  the 
governor,  or  which  shall  have  become  a  law  notwithstand- 
ing the   objections  of  the  governor,  or  which,  not  having 
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been  returned  by  the  governor  within  ten  days,  shall  have 
become  a  law  ;  and  shall  deposit  such  laws  in  his  office." 
Id.  ^  10.  ''He  shall  certify  and  endorse  upon  every  such 
billy  the  day,  month  and  year,  when  the  same  so  became  a 
law,  and  such  certificate  shall  be  conclusive  evidence  of  the 
facts  therein  declared."  Id.  157,  ^  11.  "No  bill  shall  be 
deemed  to  have  passed  by  the  assent  of  two-thirds  of  the 
members  elected  to  each  house,  unless  so  certified  by  the 
presiding  officer  of  each  house."     Id,  156,  <^3. 

It  has  been  supposed  by  some,  that  two-thirds  bills 
must  have  'the  certificate  provided  in  this  last  section 
attached  to  them,  or  they  are  not  valid.  This  has  never 
l»een  the  practical  construction  put  upon  the  section,  as 
such  certificates  have  not  been  published  with  the  two- 
thirds  acts,  which  they  would  have  been,  if  they  were  con- 
sidered essential  to  the  validity  of  those  acts.  The  object 
of  the  certificate  would  appear  to  be,  that,  for  which  it  has 
heretofore  been  used,  to  apprise  the  governor«how  the  act 
has  been  passed,  that  he  may  understandingly  exercise  his 
power  of  veto.  For  if,  in  his  opinion,  a  two-thirds  bill  has 
^en  passed  by  a  majority  vote,  it  is  undoubtedly  his  duty 
to  withhold  his  approval.  Other  sections  of  the  statute  ap- 
pear to  indicate  this,  as  the  object  of  the  certificate.  The 
fourth  section  is  in  these  words :  *'  Every  bill  thus  passed 
and  certified,  must,  before  it  becomes  a  law,  be  presented 
to  the  governor ;  if  he  approves,  he  must  sign  it ;  and  he 
shall  endorse  thereon  a  certificate  of  his  approbation,  and 
deliver  the  same  so  endorsed  to  the  secretary  of  state."  1 
jR.  5.  p.  157,  <^  4.  By  this  section,  when  the  governor  ap- 
proves a  bill,  he  must  endorse  on  it  a  certificate  of  his  ap- 
probation, and  deliver  it  to  the  secretary  of  state.  His  cer- 
tificate, it  would  appear,  is  the  evidence  on  which  the  sec- 
retary of  state  is  to  make  his  certificate,  as  directed  by  the 
eleventh  section  above  quoted.  If  the  governor  does  not 
approve  a  bill,  and  it  is  afterwards  passed  by  two-thirds  of 
the  members  present  in  each  house,  the  presiding  officer  of 
each  house  mast  certify  the  vote  thereof  on  the  bill,  and  the 
presiding  officer  of  the  house  which  last  passes  it  must  de- 
liver the  bill  so  certified  to  the  secretary  of  state.     See 
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1  R.  S.  157,  ^  5,  6,  7.  These  certificates  appear  to  be 
the  only  authentication  in  such  a  case,  on  which  the  sec- 
retary  of  state  acts  in  endorsing  his  certificate.  If  we 
give  to  thov  certificates^  whjch  the  third  section  requires 
upon  two-^thirds  bills,  the  sanne  force  and  effect  which 
are  given  to  the  certificates  required  upon  bills  disapprov- 
ed by  th6  governor  ami  afterwards  passed  by  two^thirds 
present,  they  then  are  nd  more  than  authentir^ations  upon 
which  the  secretary  of  state  acts  when  he  endorses  his  final 
certificate ;  and  certainly  they  can  be  entitled  to  no  greater 
force,  nor  furnish  and  higher  evidence  of  legislative  action. 
At  all  events,  they  are  acts  anterior  to  the  act  of  the  secre- 
tary of  state,  which  the  statute  declares,  shall  be  conclU'^ 
aive  of  the  month  and  year  when  the  bill  becomes  a  Iaw« 
Does  not  this  necessarily  shut  out  all  inquiry  beyond  the 
certificate  of  the  secretary  of  state  ?  And  ought  it  not  to' do 
so?  The  consequence  of  permitting  an  investigation  be- 
fore a  jury,,  of  the  circumstances  under  which  a  law  was 
passed,  for  the  purpose  of  ascertaining  whether  it  had  been 
constitutionally  passed,  or,  in  other  words,  whether  the  mem- 
bers of  the  legislature  had  kept  their  oaths  of  office,  and  re- 
garded the  constitution,  would  seem  to  be  dangerous,  and 
certainly  would  in  many  cases  be  unjust,  and  might  be  fatal 
to  the  public. 

The  constitution  declares,  that  ^'  a  majority  of  each  house 
shall  constitute  a  quorum  to  do  business.'^  Const.  ^3.  1 
R.  S.  43.  The  presence,  therefore,  of  a  majority  is  essen- 
tial to  the  transaction  of  any  business,  and  especially  to  pass 
a  law.  This  constitutional  requirement  is  just  as  explicit 
and  binding,  as  the  one  which  requires  the  assent  of  two-thirds 
of  the  members  elected  to  each  house  to  a  two-thirds  bill.  If 
our  courts  of  law  may  inquire,  by  a  jury,  how  a  two-thirfJs 
bill  was  passed,  in  the  like  manner  they  may  inquire  how  a 
majority  bill  was  passed;  and  thus  statutes,  which  may 
have  been  rules  of  action  for  years,  and  under  which  large 
amounts  of  property  have  been  vested,  and  numerous  titles 
taken,  may  be  in  effect  abrogated  by  a  court  and  jury,  and 
declared  void.  Cun  a  principle,  with  such  a  consequence, 
be  tolerated?     The  mere  statement  of  it  produces  its  con- 
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demnation.  If  there  is  no  reason  for  it  to  rest  upon,  much 
less  is  there  any  authority.  I  presume  such  an  extraordina- 
ry investigation  has  never  been  witnessed  in  any  country, 
where  the  distinction  is  recognized  between  statute  and 
common,  or  written  and  unwritten  law.  Besides,  every 
bill,  after  being  endorsed  by  the  secretary  of  state,  as  require 
ed  by  the  statute,  is  filed  in  his  office,  and  becomes  a  record. 
A  record  imports  verity,  and  can  only  be  tested  by  itself. 
As  a  general  rule,  no  enquiry  in  pais  is  permitted  which 
may  destroy  it :  it  stands  or  falls  by  itself.  This  rule  so  just 
and  reasonable,  should  secure  us  from  exposure  to  the  haz- 
ard of  losing  the  protection  of  statutes  we  have  lived  under 
for  years.  This  point,  it  is  true^  does  not  directly  arise  on 
these  pleadings,  but  a  full  discussion  of  the  subject  required 
its  consideration. 

The  following  opinions  were  delivered  : 

'  By  Chief  Justice  Nelson.  This  is  an  action  brought  by 
the  plaintiff,  as  president  of  the  Bank  of  Central  New- York, 
hn  association  formed  under  what  is  familiarly  known  as  the 
Generar  Banking  Law,  passed  April  18,  1838,  to  recover 
several  demands  due  the  institution. 

The  defendant  has  demurred  to  the  declaration,  and  urges 
the  unconstitutionality  of  the  law  by  way  of  defence ;  and  it 
is  insisted,  in  his  behalf:  1.  That  the  associations  formed 
under  this  laW  are  corporcUions ;  and  2.  That  a  general  law 
authorizing  the  creation  of  these  bodies,  is  inconsistent  with 
the  ninth  section  of  the  seventh  article  of  the  constitution. 
On  the  part  of  the  plaintiffs,  it  is  urged  in  reply  :  i.  That 
\he  associations  are  not  corporations ;  2.  That  if  they  be^ 
the  act  authorizing  them  may  be  passed  by  a  majority  bUl  >' 
and  3.  If  within  the  ninth  section,  still  the  law  may  be 
passed  by  two-thirds  of  the  members  elected. 

Are  these  associations  corporations?     In  order  to  deter^ 
mine  this  question,  we  must  first  ascertain  the  properties  es- 
sential to  constitute  a  cor[)orale  bod);,  and    comfwre    them 
with  those  conferred  upon  the  associations;  for  if jLhey  ex-  ;/: 
ist  in  common;  or  substan^lly  correspond,  the  answer  will 
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be  in  the  affirmative.  A  corporate  body  id  known  to  the 
law  by  the  powers  and  faculties  bestowed  upon  it,  express- 
:  ]y  or  impliedly,  by  the  charter ;  the  use  of  the  term  corpo- 
\  ration  in  its  creation  is  of  itself  unimportant,  except  as  it 
'  will  imply  the  possession  of  these.  They  may  be  express- 
ly conferred,  and  then  they  denote  this  legal  being  as  un- 
erringly as  if  created  in  general  terms.  It  has  been  well 
said  by  learned  expounders,  that  a  corporation  aggregate  is 
an  artificial  body  of  men,  composed  of  divers  individuals, 
the  ligaments  of  which  body  are  the  franchises  and  liberties 
bestowed  upon  it,  which  bind  and  unite  all  into  one,  and  in 
which  consists  the  whole  frame  and  essence  of  the  corpo- 
ration. The  ''  franchises  and  liberties,"  or,  in  more  modern 
language,  and  as  more  strictly  applicable  to  private  corpo- 
rations, thepoti^er^  and/acuttie^,  which  are  usually  specified 
as  creating  corporate  existence,  are:  1.  The  capacity  of 
perpetual  succession ;  2.  The  power  to  sue  and  be  sued, 
and  to  grant  and  receive  in  its  corporate  name ;  3,  To  pur- 
chase and  hold  real  and  personal  estate  ;  4.  To  have  a  com- 
mon seal ;  and  5.  To  make  by-laws.  These  indicia  were 
given  by  judges  and  elementary  writers  at  a  very  early 
day :  since  which  time  the  institutions  have  greatly  multi- 
^. plied,  their  practical  operation  and  use  have  been  thorough*- 
ly  tested,  and  their  peculiar  and  essential  properties  much 
better  understood.  Any  one  comprehending  the  scope  and 
purpose  of  them,  at  this  day,  will  not  fail  to  perceive  that 
some  of  the  powers  above  specified  are  of  trifling  impon- 
tance,  while  others  are  wholly  unessential.  For  instance,, 
the  power  to  purchase  and  hold  real  estate  is  no  otherwise 
essential  than  to  aflford  a  place  of  business ;  and  the  right  to 
use  a  common  seal,  or  to  make  by-laws,  may  be  dispensed 
with  altogether.  For  as  to  the  one,  it  is  now  well  settled 
that  corporations  may  contract  by  resolution,  or  through 
agents,  without  seal ;  and  as  to  the  other,  the  power  is  un- 
necessary, in  all  cases  where  the  charter  sufficiently  pro- 
vides for  the  government  of  the  body.  The  distinguishing 
feature,  far  above  all  others,  is  the  capacity  conferred,  by 
which  a  perpetual  succession  of  different  persons  shall  be  re» 
garded  in  the  law  as  one  and  the  same  body,  and  may  at  aU 
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times  act  in  fulfilment  of  the  objects  of  the  association  as  a 
single  indimduaL  Id  this  way,  a  legal  existence,  a  body 
corporate,  an  artificial  being,  is  constituted  ;  the  creation  of 
which  enables  any  number  of  persons  to  be  concerned  in 
accomplishing  a  particular  object,  as  one  man.*  While  the 
aggregate  means  and  influence  of  all  are  wielded  in  effect- 
ing it,  the  operation  is  conducted  with  the  simplicity  and  in- 
dividuality of  a  natural  person.  In  this  consists  the  essencis 
and  great  value  of  these  institutions.  Hence  it  is  apparent 
that  the  only  properties  that  can  be  regarded  strictly  as  es* 
sential,  are  those  which  are  indispensible  to  mould  the  dif- 
ferent persons  into  this  artificial  being,  and  thereby  enable 
it  to  act  in  the  way  above  stated.  When  once  constituted, 
this  legal  being  created,  the  powers  and  faculties  that  may 
be  conferred  are  various — limited  or  enlarged,  at  the  dis- 
cretion of  the  legislature,  and>  will  depend  upon  the  nature 
and  object  of  the  institution,  which  is  as  competent  as  a  nat- 
ural person  to  receive  and  enjoy  them.  We  may,  in  short, 
conclude  by  saying,  with  the  most  approved  authorities  at 
this  day,  that  the  essence  of  a  corporation  consists  in  a  ca- 
pacity: 1.  To  have  perpetual  succession  under  a  special 
name,  and  in  an  artificial  form ;  2.  To  take  and  grant,  prop- 
erty, contract  obligations,  sue  and  be  sued  by  its  corporate 
name  as  an  individual ;  and  3.  To  receive  and  enjoy  in  com- 
mon, grants  of  privileges  and  immunities. 

We  will  now  endeavor  to  ascertain  with  exactness  the 
powers  and  attributes  conferred  upon  these  associations  by 
virtue  of  the  statute.  The  first  fourteen  sections  (1  to  14) 
prescribe  the  duties  of  the  comptroller  in  furnishing  notes 
for  circulation,  taking  the  required  securities,  &c.  The 
15th  provides,  that  any  number  of  persons  may  associate  to 
establish  offices  of  discount,  deposite  and  circulation.  The 
16th,  that  they  shall  make  and  file  a  certificate,  specifying: 
1.  The  name  to  be  used  in  the  business ;  2.  The  place  where 
the  business  shall  be  carried  on  ;  3.  The  amount  of  capital 
stock,  and  number  of  shares  into  which  divided ;  4.  The 
names  of  the  shareholders ;  5.  The  duration  of  the  associa- 
tion. The  18th  confers  upon  the  persons  thus  associating, 
the  most  ample  powers  for  carrying  on  banking  operations. 
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together  with  the  right  '^  to  exercise  such  incidental  powers 
as  shall  be  necessary  to  carry  on  such  business ;  also  to 
choose  a  president,  vice  president,  cashier,/ and  such  other 
officers  and  agents  as  may  be  necessary.  By  the  21st  and 
22d  sections,  contracts,  notes,  bills,  &c.  shall  be  signed  by 
the  president  and  cashier;  and  all  suits,  actions,  &c.  are  to 
be  brought  in  the  name  of,  and  also  against  the  president  for 
the  time  being;  and  not  to  abate  by  his  death,  resignation 
or  removal^  but  to  be  continued  in  the  name  of  the  succes- 
sor. 24th  section :  The  association  mny  purchase  and  hold 
real  estate,  Slc.  the  conveyance  to  be  madi?  to  the  president, 
or  such  other  officer  as  shall  be  designated,  who  may  sell 
and  convey  the  same  free  from  any  claim  against  sharehold- 
ers. 19th  section  :  The  shares  of  capital  stock  to  be  deenit* 
ed  personal  property,  transferrable  on  the  books  of  the  asso- 
ciation ;  and  every  person  becoming  a  shareholder  by  such 
transfer,  shall  succeed  to  all  the  rights  and  liabilities  of  the 
I  prior  holder.  23d  section  ;  No  shareholder  to  be  personally 
.  liable ;  and  the  association  is  not  to  be  dissolved  by  the  death 
/or  insanity  of  any  shareholder. 

I.  Upon  a  perusal  of  these  provisions,  it  will  appear  that 
ihe  association  acquires  the  power  to  raise  and  hold  for  conu 
.  mon  use  any  given  amount  of  capital  stock  for  banking  purr 
.poses,  which,  when  subscribed,  is  made  personal  property, 
'  and  the  several  shares  transferrable  the  same  and  with  like 
effect  as  in  Case  of  corporate  stock ;  to  assume  a  common 
name  under  which  to  manage  all  the  affairs  of  the  associa^r 
tion  ;  to  choose  all  officers  and  agents  that  may  be  neces^ 
eary  for  the  purpose,  and  remove  and  appoint  them  at  pleasr 
ure.  It  will  hence  be  seen,  that  although  the  association 
may  be  composed  of  a  number  of  different  persons,  holding 
an  interest  in  the  capital  stock,  its  crperations  are  so  arrang? 
ed  that  they  do  not  appear  in  conducting  its  affairs ;  all  are 
so  bound  together,  so  moulded  into  one,  as  to  constitute  but 
a  single  body,  represented  by  a  common  name,  or  names, 
(the  knot  of  the  combination,)  and  in  which  all  the  business 
of  the  institution  is  conducted  by  common  agents.  In  this 
way  it  purchases  and  holds  real  and  personal  property,  con* 
tracts  obligations,  discounts  bills,   notes  and  other  evidences 
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of  debt,  receives  deposites,  buys  gold 'and  silver  builioD, 
bills  of  exchange,  &c.,  loans  money,  sues  and  is  sued,  &C. 
It  is  true,  some  portion  of  the  business  is  conducted  in  the 
assumed  name,  and  some  in  the  name  of  the  president  for 
the  time  being ;  but  this  in  no  manner  changes  the  charac- 
ter of  the  body*  A  corporation  may  have  more  than  one 
name ;  it  may  have  one  in  which  to  contract,  grant,  &c,f 
and  another  in  which  to  sue  and  be  sued ;  so  it  may  be 
known  by  two  different  names,  and  may  sue  and  be  sued 
in  either  ;  and  the  name  of  the  president,  his  official  name, 
or  any  other^  will  answer  every  purpose.  2  Bacan^s  Abr. 
5.  2  Salk.  451.  2  id.  031.  Ld.  jRaym.  153,  680.  The 
only. material  circumstance  is,  a  name,  or  names,  of  sodie 
kind,  in  which  all  the  affairs  of  the  company  may  be  con« 
dueled.  80  much,  and  no  more,  is  essential  to  give  sim- 
plicitfr  and  effect  to  the  operation.  An  artificial  being  is 
tkus  plainly  created,  capable  of  receiving  all  the  ample  pow- 
ers and  privileges  conferred  upon  the  associations,  and  of  ; 
managing  their  diversified  concerns  in  an  individual  capac- 
ity. Ali  business  is  to  be  conducted  in  a  common  or  proper 
name. 

2.  This  artificial  being  possesses  the  powers  of  perpetual 
succession.  Neither  sale  of  shares,  or  ^ath  of  shareholders 
affect  it ;  if  one  should  sell  his  interest,  or  die,  the  purchaser 
or  representative,  by  operation  of  law,  immediately  takes 
bis  place.  ^10.  Nor  can  the  insanity  of  a  member  work 
a  dissolution.  Id.  Officers  and  agents  for  conducting  the 
business  of  the  association  are  secured.  In  case  of  vacan- 
cy, i^  death  or  otherwise,  the  place  may  at  once  be  filled. 
^18.  For  the  entire  duration,  therefore,  of  the  associatioUi 
and  which  may  be  without  limit,  ^  16,  sub.  5,  the  whole  body 
of  shareholders,  though  perpetually  shifting,  constitute  the 
same  uniform,  artificial  being  which  is  to  be  engaged  through 
the  instrumentality  of  officers  and  agents  in  conducting  the 
business  of  the  concern,  and  no  member  is  personally  lia- 
ble. ^  23.  Then,  as  to  the  powers  conferred,  without  again 
specially  recurring  to  them,  it  will  be  seen  at  once  that  the 
associations  possess  all  that  are  deemed  essential,  according 
to  the  most  approved  authorities,  to  constitute  a  corporate 
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body.  They  have  a  capacity:  L  To  have  perpetual  suc- 
cession under  a  common  name,  and  in  an  artificial  form; 
2.  To  take  and  grant  property,  contract  obligations^  to  sue 
and  be  sued  by  its  corporate  name,  in  the  same  manner  as 
an  individual ;  3.  To  receive  grants  of  privileges  and  im« 
munities,  and  to  enjoy  them  in  common.  Ail  these  are  ei- 
pressly  granted,  and  many  more,  besides  the  general  sweep* 
ing  clause,  <'  to  exercise  such  incidental  powers  as  shaU  be 
necessary  to  carry  on  such  business"  (meaning  the  buaioess 
of  banking,)  under  which  even  the  seal  and  right  to  make 
by-laws  are  clearly  embraced,  if  essential  in  conducting  the 
affairs  of  the  institution. 

(II.  Assuming  that  the  associations  are  to  be  regarded  as 
corporate  bodies,  was  it  competent  for  the  legislature  to  en-> 
act  the  law  by  a  majority  bill  7  The  solution  of  the  ques- 
tion depends  upon  a  construction  of  the  ninth  section  of  the 
seventh  article  of  the  tsonstitution,  which,  leaving  out  what 
is  not  material,  is  as  follows:  ''The  assent  of  two-thirds  of 
the  members  elected  to  each  branch  of  the  legislature,  shall 
be  requisite  to  every  bill"  ''  creating^  continuing,  altering  or 
renewing  any  body  politic  or  corporate."  Before  the  adop- 
tion of  the  constitution,  (1822,)  corporations  were  formed: 
1.  Under  general  laws;  and  2.  Under  particular  statutes. 
The  former  were  confined  to  a  few  specified  cases,  such  as 
religious  societies,  colleges,  academies,  &c.  It  has  been 
strongly  urged  for  the  plaintiff,  that  the  above  clause  was 
intended  to  apply  exclusively  to  the  latter  mode ;  and  that 
a  general  law  may  still  be  passed  by  a  majority.  The  propo- 
sition is  undeniable,  that  the  object  of  the  clause  was  to 
check  the  undue  multiplication  of  these  bodies ;  this  was  the 
prevailing  evil  complained  of,  and  aimed  at.  The  particular 
powers  and  privileges  that  had  been  conferred  upon  those 
already  existing,  were  not  deemed  disproportioned  to  the 
purposes  for  which  they  were  created.  Nor  was  it  denied 
but  that  they  were  frequently  useful,  if  not  necessary,  in  en- 
abling comparatively  small  capitalists  to  combine,  and  thus 
co-operate  with  larger  ones,  in  the  various  public  enterprises 
of  the  day,  for  the  amelioration  and  improvement  of  the 
condition  of  the  countrv.  nod  the  developement  of  her  capac- 
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ity  and  resources.  Bui  they  were  sought  from  the  legis- 
lalure  for  objects  not  called  for  by  these  considerations,  and 
in  numbers  disproportioned  to  the  public  wants.  The  lat- 
ter was  emphatically  true  in  respect  to  banking  institutionf. 
Upon  this  view,  it  is  most  manifest  that  the  construction 
contended  for  by  the  plaintiff,  would  operate  as  a  virtual  re*  ^ 
peal.  It  removes  at  once  all  the  force  of  the  restraint — in 
an  aspect  of  the  case,  too,  in  which,  above  ail  others,  it 
should  be  brought  most  strongly  to  bear,  if  we  are  influ- 
enced by  the  consideratiops  which  suggested  it.  If  the  con- 
vention feared  the  undue  multiplication  of  these  institutions 
from  particular  statutes,  much  more  might  they  from  gen- 
eral laws,  under  which  they  might  be  created  in  unlimited 
nambers  at  will.  The  force  of  this  view  was  felt  upon  the 
a^umeot ;  and  the  counsel  attempted  to  evade  it  by  assum- 
ing that  the  great  evil  existing,  and  at  which  the  clause  aim- 
ed, was  not  so  much  the  multiplication  of  corporations,  as 
the  grant  of  exclusive  privileges  which  the  general  law 
avoided.  Even  were  we  to  concede  the  premises,  the  con- 
clusion would  not  follow.  Practically,  and  for  every  busi- 
ness purpose,  exclusive  privileges  are  still  conferred.  Com- 
paratively few  citizens,  in  the  nature  and  condition  of  things, 
can  associate  and  participate  in  the  enjoyment  of  the  grant. 
The  business  requires  capital,  skill,  confidence,  &c.  The 
framers  of  the  law  well  knew  all  this,  and  could  not  have 
been  influenced  by  the  expectation  that  all  would  become 
members  of  banking  associations.  So  far  as  the  enjoyif^ent 
of  exclusive  privileges  by  the  few  are  unjust  and  hurtful  to 
the  many,  the  evil  is  not  removed,  and  practically  never  can 
be,  by  the  general  law.  Its  bad  effects  may  be  modified 
through  its  action  upon  the  business  of  the  country,  by 
means  of  the  competition  of  the  several  associations — noth- 
ing more.  But  the  great  error  of  the  argument  consists 
mainly  in  regarding  an  ifncident  or  circumstance  that  en- 
hances the  injurious  effect  of  the  evil,  as  the  evil  itself.  The 
mere  exclusiveness  of  privileges  alone,  against  which  the 
clause  is  supposed  to  be  directed,  can  be  of  but  little  con- 
cern. Their  injurious  influence  depends:  1.  Upon  their 
natiire  and  extent;   and  2.    Upon   the  objects  and  pur- 
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poses  for  which  bestowed.  They  may  be  granted  extrava* 
gantly,  io  proper  cases ;  and  are  prejadicial  when  even  spar-^ 
ingly  bestowed  for  improper  objects.  The  privileges  under 
a  general  law  may  be  unreasonable  in  number  and  degree, 
as  well  as  under  particular  statutes ;  and  the  object  of  them 
such  as  is  calculated  seriously  to  interfere  with  private  and 
public  rights.  Guarding  them  against  the  mere  exchisivenesf 
of  privileges,  and.  not  against  their  extent  and  purpose,  would 
have  been  bu(t  an  idle  restriaint.  In  every  view,  it  will  be 
found  that  the  policy  of  the  clause  applies  as  strongly  to  the 
general  as  to  the  particular  laws. 

It  was  further  urged,  that  the  general  )aws  for  the  incorpo« 
ration  of  religiftus  societies,  &.c.  existing  at  the  adoption  of 
the  constitution*  and  since  continued  in  force,  could  not  be 
sustained  if  the  one  under  consideration  failed.  Not  so.  They 
were  not  abrogated  by  that  instrument :  the  thirteenth  section 
of  the  seventh  article  only  abrogates  *^  such  of  the  said  actSj 
and  parts- tfiereofi  as  are  (were)  repugnant  to  the  constitu- 
tiob."  These  were  not  repugnant,  any  more  than  existing 
charters.  The  ninth  section,  the  only  one  bearing  at  all  ea 
them,  is  prospective,  and  operated  only  upon  future  legisla' 
tion,  leaving  in  full  force  all  existing  laws  on  the  subject. 

III.  May  this  general  law  be  constitutionally  enacted  by 
the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature  ? 

Two  different  constructions  of  the  ninth  section  are  claim<» 
ed.-  For  the  defendant  it  is  urged,  that  according  to  its  true 
intent  and  meaning,  each  corporation  thereafter  to  be  crea" 
ted  by  the  legislature  must  receive  the  direct  assent  of  two 
thirds  of  the  members  elected:  While  for  the  plaintiff  it  is 
insisted,  that  the  provision  is  fairly  complied  with,  when  the 
assent  of  two^thirds  is  given  to  a  general  statute,  establish* 
ing  a  system  for  the  admission  of  voluntary  associations  to 
corporate  privileges  :  in  other  words,  when  the  assent  is  in^ 
directly  given  to  the  creation  of  each.  If  we  regard  the 
clause  as  intended  to  check  the  undue  multiplication  of  these 
bodies,  it  is  quite  clear  that  the  former  interpretation  will 
most  effectually  attain  the  object.  It  secures  a  perpetual 
restraint  upon  their  creation,  both  in  respect  to  the  delibera- 
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tion  and  judgment  to  be  bestowed,  as  well  as  to  the  assent 
to  be  given  in  each  particular  application  :  whereas  in  case 
of  a  genera]  law,  when  once  enacted,  all  further  check  upon 
the  legislature  is  at  an  end.  The  latter  interpretation,  how- 
ever, cannot  be  said  to  be  ineffectual.  It  gives  full  scope  to 
the  clause  in  respect  to  all  the  legislation  essential  to  the 
creation  of  such  bodies :  none  can  claim  eiistence,  except 
by  a  law  passed  in  obedience  to  its  injunction.  The  check 
operates  upon  the  grant  of  corporate  powers  to  each,  but  with 
diminished  force.  The  material  difference  betwixt  the  two 
constructions  consists  mainly  in  the  mode  of  applying  the 
restriction  to  the  action  of  the  legislature :  the  one  necessa- 
rily making  it  bear  directly  upon  the  grant  of  privileges ;  the 
other,  only  through  an  established  system  of  law  devised  for 
the  purpose. 

Recurring  to  the  section,  ^  9,  it  will  be  seen,  that  the 
words  descriptive  of  the  nature  and  character  o^the  "  bill," 
and  which'  distinguishes  it  as  falling  within  the  restriction, 
only  import  one  <' creating"  <<any  body  politic  or  corporate." 
How  or  in  what  mode  the  "  bill "  shall  create  them — what 
shall  be  its  particular  provisions*-whether  it  must  create 
directly,  or  may  do  so  indirectly,  is  not  prescribed,  and  of 
course  must  depend  upon  the  construction  to  be  given  to  it. 
One  thing  it  secures  in  terms,  that  however  the  '*  bill "  may 
be  framed,  if  it  creates  a  corporation,  it  can  pass  only  by 
two-thirds.  Hence  it  may  be  argued  with  considerable  ef- 
fect, that  the  framers  of  the  constitution  did  not  intend  to 
restrict  the  discretion  of  the  legislature  in  respect  to  the 
form  and  provisions  of  the  bill,  its  particular  arrangement 
and  detail :  whether  it  might  or  might  not  embody  provisions 
creating  one  or  more  corporations  at  the  same  time/  or  pro- 
vide for  their  creation  at  will  for  specified  objects  upon  cer^ 
tain  stipulations  and  conditions  to  be  first  complied  with  ; 
but  that  they  intended  simply  to  inhibit  the  passage  of  what- 
ever bill  might  be  devised,  creating  directly,  or  indirectly, 
these  institutions.  This  view  presents,  undoubtedly,  the 
strongest  ground  upon  which  the  construction  contended  for 
hj  the  plaintiff  can  be  placed.  The  contrary  one,  beside 
giving  greater  force  and  effect  to  the  clause,  it  must  be  ad- 
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mitted  is  not  altogether  destitute  of  support  from  the  phrase- 
ology. 

To  create  a  corporation  "  by  bill^"  would  seem  naturally 
enough  to  require  that  the  bill  should  purport,  on  the  face  of 
it,  to  create  one  ;  that  the  corporate  body  should  be  the  di- 
'  rect  result  of  its  enactment  into  a  law ;  and  there  is  plausi- 
bility in  saying,  that  one  formed  by  voluntary  association 
under  a  general  statute,  is  not  created  "  by  bill.'^  But  the 
section  should  be  construed .  to  mean  the  same  as  if  the 
phrase  **  by  law  "  had  been  used  instead  of  <<  by  bill|"  for 
the  bill  cannot  be  said  to  create  any  thing  till  passed  into  a 
law  ;  it  is  the  law,  not  the  bill,  properly  speaking,  that  ere* 
utes  the  corporation,  and  the  latter  term  is  obijously  used  in 
the  same  sense  with  the  former*  The  clause  would  then 
read  thus :  •*  The  assent  of  two-thirds,"  &c.  "  shall  be  requi- 
site to  every  law  creating,"  &c.  Now,  though  it  might  at 
first  strike  4he  mind  somewhat  absurdly  to  contend  that 
these  corporations  thus  created  under  a  general  statute,  are 
created  by  bill  within  the  words  of  the  constitution^  yet  when 
^e  fix  upon  the  obvious  meaning  of  the  term,  the  difficulty, 
in  a  measure,  disappears  :  for  it  must  be  admitted  that  cor- 
porations formed  under  the  general  act  are  created  by  law. 
All  the  powers  and  privileges  possessed,  and  which  consti- 
tute the  corporate  body,  are  derived  directly  from  iU  The 
association  itself  is  a  nonentity :  it  receives  all  its  vitality 
fro{n  the  law,  and  is,  emphatically,  the  creature  of  it.  What 
adds  considerable  force  to  this  view  is,  that  unless  we  hold 
those  thus  constituted  to  be  created  by  bill  within  the  mean** 
Sng  of  the  constitution,  it  will  be  impossible^  upon  consistent 
reasoning,  to  bring  any  statute,  even  one  purporting  to  ere* 
«te  them,  directly  within  the  restrictions  for  even  in  that 
case,  the  bill  or  law  does  not  create  one  absolutely  and  by 
its  own  force,  any  more  than  this  general  statute.  Some 
act  is  still  necessary  to  be  done  by  tiie  persons  intended  to 
be  incorporated ;  they  must,  at  least,  assent  to  the  terms 
prescribed,  and'  frequently  first  perforin  onerous  stipulations 
and  conditions.  The  legislature  cannot  compel  a  citizen  to 
be  a  private  corporator ;  it  is  his  concurrence  and  perform^ 
mnce  of  the  condittonsy  if  any,  that  gives  to  the  law  all  its 


ALBANY,  OCTOBER,  1839.  79 

Thomas  v.  Dakin. 


effect.  4  Burr.  2200.  3  T.  R.  240.  1  id.  575.  2  Afaw. 
R.  279.  The  most  that  can  be  said,  therefore,  in  endeavor- 
ing to  distinguish  this  statute  from  particular  acts  of  incor-> 
poration,  is,  that  the  conditions  and  stipulations  to  be  per* 
formed  preliminarily  to  corporate  existence  under  the  one> 
will  usually  be  more  numerous  and  important  than  those 
under  the  other.  They  are  alike  indispensable  in  both  cases^ 
The  difference  consists  im  the  nature  and  amount  of  the  acta 
to  be  performed,  not  in  the  principles  upon  which' the  corpo^ 
ration  is  constituted.  In  neither  case  is  it  created  absolutely 
by  the  bill  or  law,  but  in  each  upon  consent  and  performance 
of  the  conditions  of  the  grant  by  the  corporators.  An  illus^ 
tration  of  the  force  and  correctness  of  this  view  may  be  seen 
by  a  reference  to  the  course  of  legislation  in  cases  of  parties 
ular  acts  of  incorporation.  Charters  for  building  rail  or 
macadamized  roads,  canals,  turnpikes,  &.c.  often  simply  pro^ 
vide  that  certain  commissioners  may  open  books  for  sub-* 
scriptions  to  stock ;  and  when  a  given  amount  is  raised,  the 
subscribers  shall  assemble  and  elect  directors,  who  are  em-» 
powered  to  conduct  all  the  affairs  of  the  company,  and  are 
clothed  with  the  necessary  powers  for  the  purpose.  Several 
charters  like  the  above  will  be  found  on  the  statute  book^ 
and  their  constitutionality  is  not  questioned.  Bank  charters 
may  be  granted  in  the  same  manner  ;  and  it  appears  to  be 
conceded  that  any  number  of  them  may  be  embraced  in  the 
same  bill.  If  it  be  said  that  the  place  of  business  of  each 
institution  being  fixed,  the  legislature  will  still  be  enabled  to 
determine  upon  the  propriety  of  the  several  grants,  the  sub- 
ject matter  of  the  applications  being  thus  brought  directly 
under  the  exercise  of  their  judgment ;  it  may  be  answered^ 
that  even  the  place  of  business  may  be  left  to  the  discretion 
of  the  directors  to  be  chosen,  as  it  will  not  be  pretended 
that  there  is  any  thing  in  the  constitution  forbidding  this 
delegation  of  power. 

Then  we  have  a  bill  emhraciiig  an  indefinite  number  of 
banks  without  restriciion  as  to  the  persons  upon  whom  the 
privileges  and  powers  are  conferred,  or  as  to  the  places 
where  the  institutions  are  to  be  carried  on,  and  which  con* 
fessedly,  (if  any   number  may  be  included,  which  I  do  not 
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see  can  be  denied^)  may  be  enacted  into  a  law  by  two-tbirds. 
It  is  obvious  that  corporations  thus  created,  do  not  differ 
▼ery  materially  from  those  formed  under  the  general  law, 
either  in  respect  to  the  mode  in  which  they  come  into  exist- 
ence, or  to  the  operation  of  the  constitutional  check  upon 
the  legislature.  The  practical  difference  would  be  found 
more  remarkable  for  perplexing  and  embarrassing  legislation 
over  the  subject,  in  case  the  construction  contended  for  by 
the  plaintiff  be  maintained,  than  in  securing  a  more  effectual 
restraint  upon  the  powers  of  this  body.  For,  though  their 
assent  would  be  direct  in  the  grant  of  corporate  powers  to 
each,  still,  if  there  may  be  an  indefinite  number  embraced 
in  the  bill,  without  restriction  as  to  persons  or  places  of  bu- 
siness, their  means  of  exercising  a  sound  discretion  upon  the 
subject  matter,  would  afford  but  few,  if  any,  advantages,  over 
those  to  which  they  have  access  in  the  more  enlarged  con<<' 
sideration  of  it,  when  deliberating  upon  the  propriety  of  es* 
tablishing  a  general  law  under  which  the  institutions  may  be 
createcl  by  voluntary  association.  But,  leading  out  of  the 
discussion  the  idea  that  has  been  suggested,  that  any  number 
may  be  embraced  in  one  bill,  and  taking  the  most  restricted 
construction  contended  for,  the  argument  is  brought  down  to 
the  single  question  which  has  already  been  stated,  namely, 
whether  the  assent  of  two-thirds  required  by  the  9th  section 
must  be  directly  given  to  each  particular  grant,  or  may  not 
be  indirectly  through  an  established  system  of  law  for  the 
creation  of  corporations,  as  in  the  case  before  us  ?  The 
words  of  the  clause,  it  is  admitted,  are  not  decisive  upon 
either  view ;  and  their  legal  import  not  free  from  doubt  and 
difficulty,  as  I  think  has  been  shewn.  In  such  a  ease  I  agree 
that  the  court  ought  not  to  pronounce  the  statute  unconsti^ 
tulional.  The  opinion  of  the  legislature  is  entitled  to  great 
consideration  and  the  highest  respect  upon  the  question  ; 
and  in  a  case  of  serious  or  reasonable  doubt  may  be  safely 
admitted  as  controlling.  When  it  clearly  oversteps  its 
bounds,  the  judicial  authority  may  be  effectually  invoked  and 
their  acts  annulled  ;  and  in  such  cases,  I  trust,  it  will  always 
be  found  ready'  to  do  its  duty.  This  will  afford  every  ne- 
cessary protection  to  the  citizen  and  other  departments  of 
the  government. 
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Upon  the  whole,  I  am  of  opinion:  1.  That  these  associa- 
tions are  corporations ;  2.  That  the  legislature  possesses  no 
power  to  pass  a  general  law  like  the  one  under  consideration 
by  a  mcgority  biU  ;  and  3.  That  they  may  pass  it  by  two- 
thirds  of  the  members  elected. 

The  plaintiff  is  therefore  entitled  to  judgment  on  the  de- 
murrer, with  leave  to  amend  on  the  usual  terms. 

Bt  Cowen,  J.  The  plaintiff  declares  as  president  of  the 
Bank  of  Central  New- York,  an  association  formed  under 
the  general  banking  law  of  April,  18,  1838,  in  assumpsit  on 
a  debt  which  he  avers  to  be  due  to  *^  The  Bank  of  Central 
New  York,"  the  name  of  the  institution,  not  to  the  members 
of  the  association  jointly,  naming  them  by  their  baptismal 
names,  in  the  manner  of  stating  a  debt  due  to  a  partnership. 

To  this  declaration,  it  is  objected,  in  the  first  place,  that, 
admitting  the  plaintiff  has  a  right  to  sue,  the  debt  is  not  set 
forth  according  to  its  legal  effect,  because  it  is  not  stated  as 
directly  due  to  the  plaintiff.  The  words  of  the  statute,  ^  21, 
are,  **  that  all  suits,  actions  and  proceedings,  brought  and 
prosecuted  by,  or  on  behalf  of  such  association,  may  be 
brought  or  prosecuted  in  the  name  of  the  president  there- 
of.'' Under  this  statute,  the  proper  course  of  pleading  is 
to  show,  in  the  first  place,  that  a  debt  is  due  to  the  asso- 
ciation ;  and  then,  that  the  nominal  plaintiff  was  president 
at  the  time  of  declaring.  That  is  done  in  this  instance,  and 
in  apt  words,  provided  the  names  of  the  real  creditors  are 
sufficiently  designated  by  the  general  name,  *'  The  Bank  of 
Central  New-York." 

The  second  point  taken  is,  that  associations  under  the  act 
are  mere  partnerships  of  individuals,  and  cannot  delegate 
the  right  of  suing  to  the  president  in  his  own  name,  but 
must  sue  in  their  own  baptismal  names,  unless  they  are  a 
corporation.  This  is  true  at  the  common  law.  The  par- 
ties holding  the  legal  interest  must  sue  in  their  own  names ; 
and  they  must  all  sue  as  natural  persons,  and  all  be  named 
as  plaintiffs.  But  it  does  not  follow  that  the  president  or 
other  person  may  not  be  enabled,  by  a  special  act  of  the 
legislature,  to  bring  an  action  in  his  name  as  president,  for 
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a  debt  due  to  a  partnership.  The  power  of  the  legislature 
to  give  a  right  of  action  to  one  man  in  his  own  name,  for  a 
debt  due  to  another,  has  always  been  exercised  frpm  the 
earliest  period  of  our  legal  history  ;  and  it  is  now  too  late 
to  draw  it  in  question.  We  have  an  instance  in  debts  due 
upon  promissory  notes,  which  are  n>ade  transferable  by 
statute  from  the  original  creditor,  so  as  to  authorize  actions 
in  the  name* of  the  transferee.  So  of  the  assignees  of  insol- 
vents ;  and  what  is  still  more  pertinent,  in  the  statute  5  Geo. 
IV.'  ch.  73,  and  several  other  acts  down  to  7  Geo.  IV.  ch. 
67,  we  have  statutes  giving  similar  powers  to  certain  officers 
or  agents  of  banking  partnerships,  in  England,  Ireland  and 
Scotland.  The  5  Geo.  IV.  ch.  73,  ^  5,  enacts,  "  That  all 
actions  and  suits,  to  be  commenced  or  instituted  by  or  in 
behalf  of  any  such  society  or  copartnership,  against  any 
person  or  persons,  &c.  for  recovering  any  debts,  or  enfor- 
cing any  claims  or  demands  due  to  such  society  or  copart- 
nership, &c.  shall  and  lawfully  may,  from  and  after  the 
passing  of  this  act,  be  commenced  or  instituted  and  prose- 
cuted in  the  name  of  such  public  officer,  for  the  time  being, 
of  such  society  or  copartnership,"  &c.  The  officer  appoint- 
ed by  the  English  statutes  to  sue,  is,  in  general,  the%ecreta- 
ry  of  the  society  or  copartnership.  The  reason  and  history 
of  their  provisions,  together  with  pertinent  abstracts  from 
the  statutes  themselves,  will  be  found  in  Van  Sandan  t. 
Moore,  1  Ruse.  JR.  458  to  462,  and  note  (a)  top.  460.  TIte 
history  is  there  given,  and  the  course  of  legislation  approv- 
ed by  Lord  Eldon  ;  and  the  abstract  is  furnished  by  the  re- 
porter. The  usual  form  and  tenor  of  an  act  enabling  such 
society  or  copartnership  to  sae  and  be  sued  in  the  name  of 
its  officer,  is  given  in  Colly,  on  Part.  654, 5,  Am.  ed.  of  1 834, 
Thus  we  have  a  direct  legislative  and  judicial  authority  for 
the  power  in  question,  even  admitting  the  "  Bank  of  Central 
New-York,"  to  be  a  partnership. 

If  it  be  a  partnership,  however,  perhaps  the  declaration 
is  defective  on  demurrer,  in  not  correctly,  or  rather  not  ful- 
ly describing  the  persons  to  whom  the  debt  is  due.  It  is 
not  due  to  an  artificial  person,  which  can  be  described  by  a 
collective  name,  unless  "  The  Bank  of  Central  New-York'* 


ALBANY,  OCTOBER,  1839.  83 

Thomas  ▼.  Dakin. 

be  a  corporation.     In  declaring  on,  or  in  any  way  descri- 
bing a  contract  in  pleading,  you  must  always  set  it  forth  ac- 
cording to  its  legal  operation  and  effect;  or,  at  least,  it 
must  not  be  set  forth  contrary  to  its  legal  operation  and  ef- 
fect.   Lawes  on  PL  62,  ed.  of  1808,  Portsmoutky  N.  H. 
SiepK  an  PL  289,  ch.  2,  ^  5,  RaU  6,  Ed.  of  1824,  Philad. 
GouUCs  PL  156,  Ut  ed.  ch.  3,  ^  174,  d  seq.     A  debt  due 
to  a  copartnership  may  be  expressed  in  the  contsact  as  a  debt 
owing  to  the  firm  ;  but,  in  legal  effect,  it  is  due  to  all  the 
members  of  the  firm,  and  is  uniformly  so  stated  in  pleading. 
If  the  action  be  in  their  own  right,  and  in  the  ordinary 
form,  it  is  well  known  that  they  must  all  be  made  parties  in 
fiict,  and  all  their  names  set  forth  as  plaintiffs  in  declaring. 
The  omission  of  any  names,  or  a  variance  in  stating  them, 
will  be  a  ground  of  nonsuit  at  the  trial,  Colly,  on  Partn. 
397,  399,  Am.  ed.  of  1834 ;  and  by  parity  of  reason,  where 
the  defect  appears  on  the  face  of  the  declaration,  it  furnish- 
es a  ground  of  demurrer.     The  farthest  that  any  court  has 
gone  towards  sustaining  an  action  in  the  name  of  a  firm, 
was  probably  in  PcOe  v.  Bacon  fy  Co.  6  Munf.  219.    The 
case  was  on  error,  after  issue  and  trial ;   from  which  it 
came  before  the  court  of  appeals  of  Virginia.    The  ground 
of  decision  is  not  stated ;  but  the  action  was  allowed  in  the 
mere  collective  name,  and  I  presume  the  court  felt  author- 
ized to  intend,  after  verdict,  that  Bacon  fy  Co.  was  the 
name  either  of  a  natural  person  or  a  corporation.     In  the 
case  at  bar,  there  is  no  room  for  such  intendment.     Where 
the  action  is,  as  here,  properly  in  the  name  of  one  person 
entitled  to  sue  in  respect  to  a  claim  due  to  others,  greater 
generality  may  be  tolerated  in  stating  the  names   of  the 
claimants,  if  the  objection  be  not  raised   till  after  verdict ; 
though  I  believe  the  indulgence  has  never  been  allowed  on 
demurrer.     In  fVright  v.  Welbie,  1  Chit.  R.  49,  the  nomi- 
nal plaintiffs  sued  on  a  policy  of  insurance  upon  a  ship. 
The  declaration  averred  the  interest  to  be  in  ''A.  and  B. 
(named,)  and  certain  persons  trading  under  the  firm  of 
Messrs.  William  and  John  Bell  &  Co. ;"  and  that  the  policy 
was  effected  for  the  use  of  the  said  "  A.  and  B.  and  said 
Messrs.  William  and  John  Bell  &  Co."     After  verdict,  and 
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on  motion  in  arrest  because  the  parties  in  interest  were  not 
all  named  at  length,  none  of  the  judges  denied  that  the  ob* 
jection  would  have  been  fatal  on  special  demurrer,  though 
they  refused  to  arrest  the  judgment.  The  real  foundation 
of  their  refusal  to  interfere,  is  probably  stated  by  Holroyd, 
J.,  p.  54,  VIZ :  that  the  interest  of  the  owners,  and  therefore 
the  title  of  the  plaintiflf  to  sue,  though  defectively  set  forth, 
must  yet  be  4>resumed  to  have  beea  fully  proved  at  the  tri* 
al,  with  all  the  requisite  particulars.  The  court  therefore 
refused  the  motion  in  arrest.  The  general  ground  .of  this 
refusal  is  stated  and  illustrated  ^n  1  Wtns.  Saund.  328,  a, 
note  (1).  Such  a  defect,  says  the  learned  annotator,  is  not 
any  jeofail  after  verdict.  In  the  case  at  bar,  however,  the 
defendant  raises  the  objection  by  demurrer.  A  general  de* 
murrer  is  perhaps  sufficient,  though  of  this  there  is  certainly 
some  doubt ;  and  it  is  questionable  whether  the  defect  is 
reached  by  any  one  among  the  assignments  of  special  cau- 
ses. If  the  objection  be  properly  raised,  I  am  strongly  in^ 
dined  to  think  that  the  plaintiff  must  fail,  unless  we  are  en- 
titled to  treat  the  bank  as  a  corporation.  In  the  latter  view 
alone  could  it,  in  strictness,  be  presented  on  the  record  by 
a  collective  name.  If  it  be  not  a  corporation,  then  the  dec^ 
laration,  in  legal  effect,  expresses  on  its  face  that  the  debt 
is  due  to  a  joint  stock  company,  which  we  cannot  avoid 
seeing  must  consist  of  natural  persons  who  are  not  named. 
Such  a  company  is  always  a  copartnership,  or  at  least  joint 
tenants,  unless  it  be  incorporated.  Colly,  on  Patin.  626, 
640,  Am.  ed.  of  1834.  It  is  so  treated  by  the  English  stat- 
utes to  which  I  referred  as  authorizing  suits  in  the  name  of 
the  secretary,  I  am  aware  it  may  be  said  that  the  great 
object  of  the  statute  was  to  avoid  the  common  law  difficul- 
ty of  finding  out  and  detailing  all  the  names  of  which  the 
firm  may  be  composed ;  and  Mr.  Chitty,  in  his  recent  publi-* 
cation  (A.  D.  1836)  of  new  precedents,  expressly  recom- 
mends a  form  under  the  general  banking  law  of  England, 
(7  Geo.  IV.  ch.  46,)  which  lays  the  debt  or  promise  to  ^^  the 
said  company  "  generally.  Vid.  1  Chit.  Free.  p.  12,  Form 
No.  13,  Am.  ed.  of  1839.  He  refers  to  no  statute  nor  ad- 
judged case  as  giving  a  direct  sanction  to  such  a  form  of 
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declaring,  nor  am  I  informed  of  any  ;  and  the  doubt  aris- 
ing on  the  validity  of  the  objection,  and  the  form  in  which 
it  is  raised,  has  led  me  more  seriously  to  inquire  whether,  in 
any  view,  it  may  not  be  entirely  obviated  by  considering 
the  bank  for  which  the  plaintiff  sues,  as  a  corporation.  If 
it  be  so,  then  the  4ebts  declared  on  as  due  from  the  defend- 
ant must  be  taken,  in  legal  effect,  as  belonging  to  an  artifi- 
cial person,  by  the  name  which  that  person  has  taken  under 
the  statute  ;  and  they  could  not  have  been  declared  upon  as 
due  to  a  copartnership. 

The  general  banking  law  provides,  that  any  person  or 
association  of  persons,  may  legally  transfer  to  the  comp- 
troller a  portion  of  public  debt,  or  equal  portions  of  public 
debt  and  bonds  and  mortgages  on  real  estate,  ^  2,  7  ;  and 
may  then  issue  a  corresponding  amount  of  bank  notes  to 
circulate  as  money.  ^3,  14.  Such  person  or  association 
may  make  the  notes  obligatory,  and  payable  on  demand  at 
their  place  of  business,  after  having  executed  and  signed 
them  in  the  manner  prescribed  by  law.  ^  3.  The  signa- 
ture to  notes,  &c,  and  all  contracts,  is  to  be  by  the  president 
or  vice  president  and  cashier,  <^  21 ;  any  number  may  asso- 
ciate to  establish  offices  of  discount,  deposite  and  circula-* 
tion,  with  an  aggregate  amount  of  capital  not  less  than 
0100,000.  In  order  to  render  the  association  legally  effi- 
cient, they  shall  make  and  file  with  the  county  clerk  a 
certificate,  specifying  **  the  name  assumed  to  distinguish 
such  association,  and  to  be  used  in  its  dealings,"  its  place  of 
business,  ''amount  of  the  capital  stock  of  such  association  ;" 
the  names,  &c.  of  the  shareholders,  and  the  number  of 
shares  held  by  each  ;  the  period  at  which  such  association 
shall  commence  and  terminate.  ^  16.  The  association 
may  carry  on  the  business  of  banking  by  discounting,  d^c. 
receiving  deposites,  buying  and  selling  bullion,  foreign  coins 
and  bills  of  exchange,  in  the  manner  specified  in  their  arti« 
cles  of  association,  &c, ;  by  loaning  m^oney  on  real  and  per- 
sonal security ;  ''  and  by  exercising  such  incidental  powers 
as  shall  be  necessary  to  carry  on  such  business."  They 
may  choose  one  of  their  number  as  president  of  such  asso- 
dation,  and  appoint  a  cashier  and  such  other  officers  and 
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agents  as  their  business  may  require,  and  remove  them,  &c. 
^  18.     They  may  provide  in  their  articles  for  an  increase 
of   their  capital.      ^20.     The   shares  of    the  association 
shall    be  deemed   personal   property,   transferable  on   the 
books,  <^  19;  and  the  association  may  purchase,  hold  and 
convey  real  estate  for  certain  purposes^iz :  such  as  shall 
be  necessary   for  its   immediate  accommodation,   &e.   or 
mortgaged  to  it  as  security,  or  conveyed  to  it  in  satisfac- 
tion of  debts,  or  purchased   by  it  under  judgments,  &c. 
The  conveyances  to   be  made  to  the   president  or  such 
other  officer  as  shall  be  indicated,  &c.  in  the  articles,  &c. 
*^ and  which  president  or  officer,  or  his  successor"  &c.  may 
sell   the  same,   free   from   any   c|aim  of  the  shareholders, 
&c.  ;  and  it  shall  not  deal  in  real  estate  except  for  the  pur- 
poses specified.     <^  24.     The  association  is  bound  to  keep 
on  hand  specie  to  not  less  than  1 2^  per  cent,  of  their  issues. 
<^  33.     Such  association  shall  not  be  dissolved  by  the  death 
or  insanity  of  any  shareholder.     ^19.     But  the  association 
shall  send  to  the  comptroller,  semi-annually,  a  sworn  state- 
ment of  its  amount  of  stock  paid  in  or  secured.     *^The  val- 
ue of  the  real  estate  of  the  association,"  the  shares  of  stock 
held  by  it,  '^  the  amount  of  debts  due  to  the  association,  dbc. 
the  amount  of  debts  due  by  such  association,"  &c.  for  six 
months  preceding  the  statement,  and  the  average  amount 
of  specie  possessed  by  the  same  during  each  month,  &c. 
^  26.     And  if  such  association  shall  neglect,  &c.   or  shall 
violate  any  of  the  provisions  of  the  act,  ^<  such  association 
may  be  proceeded  against  and   dissolved  by  the  court  of 
chancery,  in  the  same  manner  as  any  monied  corporation 
may  be  proceeded  against  and  dissolved."     <J^  27. 

The  comptroller  is  first  to  engrave  and  print  the  bills, 
and  cause  them  to  be  countersigned  by  his  appointee,  to  be 
numbered,  registered,  and  delivered  to  the  association  in 
amounts  proportioned  to  the  securites  assigned  to  him. 
^  1,  2.  7.  He  is  to  inquire  into  and  approve  the  public  debt 
or  bonds  and  mortgages,  <$>  2,  7,  8,  which  are  to  remain  in 
his  hands  as  securities  for  the  prompt  payment  of  the  notes 
of  the  association  ;  and  on  default  of  the  makers,  such  secu- 
rities may  be  sold  by  him,  ,and  the  avails  appropriated  to 
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the  payment.  ^  4,  11,  12.  He  may  give  the  association 
powers  to  receive  dividends  and  revoke  them  in  his  discre- 
tion, and  may  change  and  transfer  stocks,  ^  5,  and  re-assign 
bonds  and  mortgages.  <^  9.  The  plates,  &c.  are  to  remain 
in  his  custody.     <^  13. 

Suits,  actions  and  proceedings  by  or  against  such  associa- 
tion, may  be  brought  in  the  name  of  the  president,  or  against 
him ;  and  shall  not  abate  by  his  death,  resignation  or  re- 
moval from  office,  but  may  be  continued  in  the  name  of  his 
successor ;  and  all  judgments  and  decrees  against  the  presi- 
dent, are  operative  only  against  the  joint  property  of  the 
association,  which  may  be  taken  and  sold  by  execution. 
^  21, 22.  No  shareholder  is  liable  in  his  individual  capaci- 
ty, unless  he  is  declared  to  be  so  by  the  articles.     ^  23. 

The  Bank  of  Central  New- York  is  avowedly  an  associ- 
ation of  persons  formed  under  this  law ;  in  which  there  is 
no  proviso,  such  as  we  find  in  the  British  statutes  giving 
partners  a  right  to  sue  by  their  officer,  that  nothing  con- 
tained in  the  act  shall  be  construed  to  create  a  corporation, 
CoUy.  an  Part.  655,  Am.  ed.  1834 ;  and  it  was  denied  by 
the  counsel  for  the  plaintiff,  that  their  constituents  are  either 
a  partnership  or  a  corporation  ;  nor  did  they  favor  us  with 
any  definite  class  of  legal  formation,  to  which  the  bank  can 
be  reduced.  .  In  view  of  a  constitutional  question,  which  I 
think  does  not  arise,  but  which  the  counsel  seemed  to  sup- 
pose more  formidable  than  any  other,  their  efforts  were  di- 
rected mainly  to  establish  the  position,  that  at  any  rate  as- 
sociations under  the  banking  law  are  not  corporations. 
They  said  there  are, four  distinctive  indicia  which  mark  an 
aggregate  corporation  and  separate  it.  from  every  thing  else: 
1.  A  collective  existence  by  name,  created  by  the  sovereign 
power  exercised  directly  or  mediately  ;  2.  A  standing  in 
court  as  a  collective  existence  by  a  given  name  or  designa- 
tion, with  the  rights  and  liabilities  of  a  party  litigant; 
3.  Power  to  take  and  convey  title  to  property,  acquire  and 
give  rights  as  a  collective  existence,  and  by  its  given  name 
or  designation  ;  4.  Power  conferred  by  statute  to  make  by- 
laws, in  other  words,  to  prescribe  rules  of  action  for  persons 
withou  t  their  consent. 
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Independent  of  authority  and  general  reasoning,  I  have 
had  verj  great  difficulty,  on  a  simple  reading,  to  avoid  seeing 
plain,  direct  and  express  enactments  in  the  general  banking 
law,  conferring  all  the  requisites  thus  demanded  by  counsel. 
1.  I  read  of  a  collective  existence,  i.  e.  a  body  of  men  asso* 
ciated  under  a  name  conferred  mediatelyy  i.  e.  through  the 
certificate  of  association,  by  the  sovereign  power,  which  it 
the  legislature.  2.  As  such  collective  existence,  I  read  that 
the  association  has  a  standing  in  court,  perhaps  in  its  own 
name,  or  at  least  in  the  name  of  its  president.  It  recovers 
judgments  for  debts  due  to  it,  and  execution  is  levied  on  its 
property,  upon  a  recovery  against  it.  3.  I  read  of  power 
to  take  and  convey  title  to  property,  acquire  and  give  rights  ; 
all  this  to  be  done,  as  it  must  be  in  every  corporation,  by  its 
agents,  but  certainly  in  its  collective  name  and  designation  ; 
for  the  statute  demands  that  the  name  which  it  assumes  shall 
be  used  in  all  its  dealings.  4.  I  shall  have  occasion  to 
show  that  under  a  general  provision  of  the  act,  there  can  be 
no  doubt  of  its  power  to  make  by-laws.  There  are  various 
considerations  connected  with  this  short  view  of  the  ques- 
tion, which  may  perhaps  tend  to  the  illustration,  distinctness 
and  strength  of  that  view. 

The  associations  formed  under  the  act  may,  like  our  ordi- 
nary banks,  elect  their  president,  cashier  and  directors,  con- 
fer on  the  latter  as  I  have  assumed  and  intend  to  show,  the 
power  to  make  and  repeal  by-laws,  to  regulate  elections,  and 
through  their  proper  agents  in  the  name  of  the  association, 
to  exercise  all  the  other  functions  of  our  ordinary  incorpo- 
rated banking  institutions.  The  latter  are  well  known  as 
aggregate  moneyed  corporations.  It  cannot  be  denied  that 
a  voluntary  association  or  partnership  might,  temporarily, 
also  elect  the  like  officers  and  agents,  confer  upon  them 
nearly  the  same  powers,  and  perform  about  the  same  func- 
tions^ without  any  charter  or  act  of  incorporation  whatever. 
Colly,  on  Partn.  621,  Am^  ed.  1834.  There  is,  however, 
much  difference  between  the  power,  duration  and  legal  ef- 
fect :  a  corporation  aggregate  is  in  law  an  individual  entirely 
distinct  from  its  members,  each  of  whom  may  hold  shares  or 
interests  in  the  corporation,  legally  transferable  in  virtue  of 
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its  charter;  whereas,  a  voluntary  association  is  made  up  of 
individuals  not  distinct  from,  but  belonging  in  their  own 
names  and  rights  to  the  company.  Their  shares  or  interests 
are  common  to  all ;  and,  except  so  far  as  these  may  be 
made  up  of  property  in  possession,  they  cannot  be  transferr- 
ed so  as  to  create  any  thing  more  than  an  equitable  right  in 
the  assignee.  Hence  a  voluntary  company,  asserting  that 
it  is  possessed  of  stock  transferrable  at  the  option  of  the  hold- 
er, has  been  said  to  be  punishable  for  pretending  to  act  as  a 
corporation.  Coll.  on  Part.  624.  The  members  of  a  copart- 
nership are  joint  tenants  in  the  stock  and  all  the  effects  of 
the  company ;  and,  on  the  death  of  each,  his  interest  in  the 
common  choses  in  action,  at  law,  survives  to  the  other  mem- 
bers, while  his  interest  in  the  common  land  and  choses  in 
possession  passes,  as  an  undivided  share,  to  his  heirs  or  per- 
sonal representatives.  Id.  4,  5,  63.  The  nature  of  these  in- 
terests and  the  course  of  succession  are,  in  some  respects, 
modified  by  the  court  of  chancery.  Id.  70,  7 1 .  All  the  mem- 
bers must,  as  we  have  in  part  before  seen,  be  named  in  suits 
by  or  against  the  company,  the  right  or  liability  to  which,  on 
the  death  of  one,  survives  to  all  the  others.  Id.  386,  395, 
420,  427.  Each  is  individually  liable  for  the  whole  debts 
due  from  the  company,  id.  212,  and  may  release  and  dis- 
charge all  the  debts  due  to  them.  Id.  239.  One  may  enter 
upon,  use  or  otherwise  control  all  the  common  property,  real 
or  personal ;  indeed  he  may,  in  general,  convert  it  to  his 
own  use,  subject  to  an  account.  Id.  211.  All  the  remedies 
inter  se,  with  few  exceptions,  are  by  action  of  account  or 
bill  in  equity.  Id.  143.  The  firm  cannot,  in  general,  sue 
or  be  sued  by  any  on^  of  its  members,  for  this  would  in- 
volve the  absurdity  of  a  man  being  both  plaintiff  and  de- 
fendant on  the  same  record.  Id.  143,  644,  5.  Partnerships 
are  dissoluble,  not  only  by  death  or  insanity,  but  by  the 
bankruptcy  of  a  member ;  a  general  sale  of  his  partnership 
effects  by  execiition ;  his  attainder  of  felony,  if  it  result  in 
his  civil  death;  an  assignment  by  himself  of  all  his  interest, 
ai\d  the  marriage  of  a  partner  who  is  a /erne  sole.  Indeed, 
the  better  opinion  is,  that,  however  strong  the  provisions 
against  a  dissolution  may  be  in  the  articles  of  copartner- 
VoL.  XXII.  12 
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shipj  the  wh6)e  concetn  toa^  be  dissoUed  ftt  any  time,  by 
the  act  of  a  single  partner,  at  his  own  mere  pleasure.  Eveo 
during  the  continuance  of  the  partnership,  he  may  interrupt 
its  proceedings^  by  interdicting  any  single  measure,  though 
agreed  on  by  a  majority  of  the  firm^  At  least  this  is  gene<« 
rally  so  at  law,  and  the  power,  it  is  apprehended^  can  be 
but  partially  (Jualifled  by  a  court  of  chancery.  Id,  58,  ^  2. 
3  Kent's  Cdmm.  53,  4,  3d  cd.  It  would  seem  clearly  to  fol- 
low, if  it  has  e?er  been  disputed,  that  any  powers,  though 
jointly  conferred  on  others,  as  to  act  in  the  direction  of  af'^ 
fairs,  or  use  a  common  seal,  may  be  revoked  at  the  pleasure 
of  either  partner. 

Most  of  these  incidents,  it  is  impossible  for  the  partners 
to  avoid  by  any  stipulations  in  their  articles  of  connection  ; 
and  ill  proportion  as  any  body  of  men  is  authorized  by  stat- 
ute to  hold  property  and  sue  and  be  sued  without  such  inci" 
dents,  they  approach  the  character  of  a  corporation.  While 
they  continue  partners,  they  are  considered  as  natural  per-< 
sons  merely,  as  so  many  joint  tenants  or  tenants  in  common 
of  all  their  property.  In  proporti<m  as,  by  statute,  they 
cease  to  be  so,  they  become  an  artificial  person.  These 
two  are  the  only  persons  known  to  the  law,  according  to  the 
language  of  the  great  commentator.  1  Black.  Comm.  ^23^ 
'<  Persons,'^  sajs  he,  '^  are  divided  by  the  law  into  either  nat^* 
ural  persons  or  artificial.  Natural  persons  are  such  as  the 
God  of  nature  formed  us.  Artificial  are  such  as  are  created 
and  devised  by  human  laws,  for  the  purposes  of  society  and 
government,  which  are  called  corporations  or  bodies  politic.'' 
In  another  part  of  his  work,  td.  467,  he  shows  the  advantages 
of  corporations  over  partnerships  or  voluntary  companies^ 
He  says,  ^^  corporations  are  formed  in  order  to  preserve  en- 
tire and  forever,  those  rights  and  immunities  which,  if  they 
were  granted  only  to  those  individuals  of  which  the  body  i^ 
composed,  would,  upon  their  deaths  be  utterly  lost  and  ex- 
tinct.^'  In  a  mere  voluntary  assembly,  he  admits  the  indi- 
viduals that  compose  it,  might  act  up  to  the  purposes  for 
which  they  associated,  so  long  as  they  could  agree  to  do 
«o ;  '*  but  they  could  neither  frame  nor  receive  any  laws  oi* 
rules  df  their  conduct ;  none  at  least  which  would  have  any 
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binding  force,  for  want  of  coercive  power  to  create  a  iuffiv 
cient  obligation  ;  and  when  they  are  dispereed  by  death  or 
otherwise,  how  shaii  they  transfer  their  advantages  to  others, 
equally  unconnected  with  themselves  ?  •  So,  also,  with  re* 
gard  to  holding  estates  or  other  property,  if  land  be  grant** 
ed  for  the  common  purpose  to  twenty  individuals  not  incor* 
porated,  there  is  no  legal  way  of  continuing  the  property 
to  any  other  persons  for  the  same  purpose,  but  by  endless 
conveyances  from  one  to  another,  as  often  as  the  hands  are 
changed.  But  when  they  are  consolidated  and  united  into 
a  corporation,  they  and  their  successors  are  then  consider* 
ed  as  one  person  in  law  ;  as  one  person,  they  have  one  will, 
which  is  collected  from  the  sense  of  the  majority  of  the 
individuals;  this  one  will  may  establish  rules  and  orders  for 
the  regulation  of  the  whole,  which  are  a  sort  of  municipal 
laws  of  this  little  republic ;  or  rules  and  statutes  may  be 
prescribed  to  it  at  its  creation,  which  are  then  in  the  place 
of  natural  laws :  the  privileges  and  immunities,  the  estates 
and  possessions  of  the  corporation,  when  once  vested  in 
them,  will  be  forever  vested,  without  any  new  conveyance 
or  new  successions ;  for  all  the  individual  members  that  have 
existed  from  the  foundation  to  the  present  time,  or  that 
shall  ever  hereafter  exist,  ere  but  one  person  in  law,  a  per- 
son that  never  dies ;  in  like  manner  as  the  river  Thames  is 
still  the  same  river,  though  the  parts  which  compose  it  are 
changing  every  instant."  In  this  quotation,  I  have  taken 
the  words  of  Biackstone  as  he  applied  them,  by  way  of  exam- 
pie,  to  the  case  of  a  college  in. one  of  the  English  universi- 
ties ;  and  without  quoting  him  literally  throughout,  have  con- 
fined myself  to  such  things  as  the  learned  author  considers 
peculiar  to  every  aggregate  corporation.  These  are,  in 
short,  the  receiving  of  peculiar  laws,'  and  the  making  of  by- 
laws for  itself;  perpetual  succession,  both  as  to  its  privileges 
and  property;  the  having  one  will,  as  collected  from  the 
power  of  the  majority  to  make  by-laws  ;  and  the  being  but 
one  person  in  law,  a  person  that  dies  not,  but  continues  the 
same  individual,  though  its  parts  may  change.  Ste  also 
A^g-  ^  Ames  on  Corp.  23. 

]Let  us  see  how  fc^r  these  characteristics  of  a  corporat'foq 
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are  collectable  from  the  general  banking  law.  It  is  quite 
obvious  that  the  associations  formed  under  that  statute  re- 
ceive certain  laws  which  are  not  applicable,  without  legisla- 
tive aid,  to  any  voluntary  association  of  natural  persons. 
Such  is  the  law  of  exemption  from  individual  liability  for  the 
debts  of  the. company ;  of  exemption  from  a' dissolution  by 
the  death  or  insanity  bf  any  member ;  the  law  conferring  the 
complete  legal  right  on  each  member  to  transfer  his  share  in 
the  stock  of  the  company  ;  and  the  right  to  compel  the  comp-* 
troUer  and  his  successors  to  act  as  trustees  in  the  affairs  of 
the  association,  so  long  as  it  shall  exist,  which  may  be  a 
thousand  years,  if  its  articles  fix  a  limitation  .so  long.  Such 
is  the  law  which  confers  the  right  to  elect  a  president,  and 
of  pleading  and  being  impleaded  through  him  and  his  suc- 
cessors. He  and  his  successors  are  also  compellable  to 
hold  the  real  property  of  the  company  in  trust,  or  as  an 
agedt,  and  to  transfer  it  from  time  to  time.  Such  too  is  the 
law  which  confers  the  power  to  make  by-laws,  and  have  a 
common  seal,  which  I  shall  presently  notice  as  being  the  re- 
fiOlt  of,  though  not  expressly  conferred  by,  the  statute  in 
question.  By  giving  the  association  power  to  fix  in  its  arti- 
cles the  time  of  its  duration,  the  statute  cuts  off  the  power  of 
dissolution  at  the  pleasure  of  an  individual,  or  from  any  other 
causes  than  such  as  it  enumerates. 

No  part  of  the  statute  declares,  in  terms,  that  in  respect 
to  the  personal  property  of  the  association,  such  as  its  spe- 
cie in  the  vaults,  money  on  deposite,  bullion  purchased  and 
debts  due,  it  shall  hold  otherwise  than  as  a  partnership; 
and  so  with  regard  to  its  beneficial  interest  in  the  stocks, 
bonds  and  mortgages  assigned  to  the  comptroller,  or  its 
land,  a  conveyance  of  which  it  is  to  take  in  the  name  of  the 
president.  It  is,  however,  the  real  owner  of  the  whole. 
The  statute  declares  that  it  shall  take  a  name ;  and  that  the 
association  thus  named  shall,  after  prescribing  its  own  dura- 
tion, assign  the  securities  to  the  comptroller ;  thiat  it  may 
hold  specie,  receive  deposites,  make  loans,  and  hold  real  estate. 
It  is  impossible  for  a  single  member,  as  a  partner  may,  to 
transfer  an  absolute  right  in  any  of  the  common  effeets  to  a 
third  person,  at  least  none  which  are  tangible  to  any  execu- 
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tion  which  may  be  issued  against  the  president.  Besides, 
the  latter  or  the  vice  president,  with  the  cashier,  are  to 
sign  all  contracts,  including,  it  is  presumed,  all' contracts  of 
sale  and  assignment  as  well  as. others — as  in  other  banking 
institutions,  he  and  the  cashier  may  be  placed  under  the 
control  of  the  board  of  directors.  It  is  difficult  to  conceive 
of  any  other  form  in  which  a  contract  can  be  made.  The 
power  is  permanent,  and  may  pass  in  succession  from  the 
president,  &c.  to  his  successors,  controlled  by  the  directors 
and  their  successors,  perhaps  through  thousands  of  years. 
The  association  must,  in  the  nature  of  things,  be  continued 
by  a  succession  of  membess  during  the  term  for  which  it 
has  elected  to  enjoy  the  privileges  conferred,  and  to  assume 
the  duties  imposed  by  the  statute.  It  must  take  a  name, 
says  the  statute,  '*  to  be  used  in  its  dealings."  It  must  con- 
tinue to  hold  that  name.  By  this  it  must  be  known  and 
identified ;  and  a  simple  legislative  declaration  that  it  might 
own  or  hold  properly  or  rights  of  any  kind,  would  therefore 
seem  to  imply  that  the  title  should  be  commensurate  with 
its  existence.  The  statute,  in  various  places,  not  only 
presupposes,  but  expressly  declares,  that  the  association 
shall  have  absolute  rights  of  property.  It  deals  in  the  name 
taken :  that  is,  it  contracts,  acquires  property,  and  transfers 
it  in  a  course  of  dealing  as  an  individual.  This  is  true,  at 
least  of  the  beneficial  interest  in  its  real  estate,  and  is  literal- 
ly true  of  its  bonds  and  mortgages.  In  both  these  latter,  it 
continues  to  hold  title  as  a  cestui  que  trust.  Nay  more  :  I 
do  not  see  why,  in  respect  to  its  real  estate,  it  may  not  be 
deemed  legally  seized  or  entitled  in  fee,  or  of  a  less  estate. 
The  conveyance  must,  it  is  true,  be  taken  in  the  name  of 
the  president,  or  some  other  person.  But  the  latter  is  a 
mere  agent  or  conduit :  the  association  pay  the  price,  which 
should,  in  order  to  be  true  and  give  a  proper  character  to  the 
purchase,  be  mentioned  in  the  deed  of  conveyance.  Then 
how  is  he  to  convey,  except  as  an  agent  in  the  name  of  his 
principal,  the  association  ?  And  if  he  be  called  on  to  grant, 
for  example  to  convey  a  fee  or  less  interest  in  a  rent,  how  is 
that  to  be  done  without  the  ordinary  form  of  aflixing  the 
common  seal  of  his  principal  ? 
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The  question  is,  can  the  various  attributes  conferred  by 
the  statute  exist  in  any  other  than  a  body  politic  and  corpo* 
rate  ?  Such  a  body,  whatever  it  may  be  called  in  common 
parlance  or  otherwise,  can  be  known  in  legal  ciassificalion 
by  its  attributes  alone.  It  is  agreed  by  all  the  boolu,  that 
no  particular  words  are  necessary  to  create  a  corporation. 
An  express  declaration  that  a  certain  association  shall  be  a 
corporation,  is  not  necessary:  equivalent  words  are  suffi- 
cient. 2  Jac.  Law  Diet.  94,  Corp,  L  2  Kent's  Camm.  276, 
3d  ed.  Ang.  Sf  Ames  on  Corp.  17,  45.  Accordingly,  the 
king's  charter  granting  property  to  a  body  of  men  by  name, 
or  conferring  certain  privileges  09  them,  has  been  holden  to 
make  them  a  corporation.  A  grant  of  land  by  the  king,  to 
the  inhabitants  of  B.,  their  heirs  and  successors,  rendering 
rent,  is  one  instance.  2  Jac.  Law  Diet.  94,  Corp.  L  A 
like  case  occurred  in  our  own  courts,  where  the  words  re« 
ceived  a  similar  construction.  Denton  v.  Jackson^  2  Johns. 
Ch.  R.  320,  324.  But  words  still  short  of  these  have  been 
held  sufficient.  A  grant  of  land  by  the  king  to  tlie  good 
men  of  the  town  of  Islington,  rendering  rent,  without  say* 
ing  to  hold  to  them,  their  heirs  and  successors,  of  itself  cre- 
ates a  good  corporation  perpetual.  1  Kyd  on  Corp*  4.  Dy, 
100,  pL  70.  Kyd  remarks,  at  the  page  quoted  from  his 
work,  that  when  the  king  demised  to  townsmen  at  a  certain 
rent,  it  was  necessarily  implied  that  they  were  capable  of 
enjoying  property  in  their  collective  or  corporate  capacity. 
And  see  per  Savage,  Ch,  J.,  in  North  Hempstead  v.  Hemp^ 
stead,  2  Wendell,  1 33, 4.  So  in  respect  to  the  grant  of  a  privi- 
lege. If  the  king  grant  to  the  good  men  of  Islington  to  be  dis- 
charged of  toll,  they  shall  be  deemed  incorporated  for  the 
purpose  of  claiming  and  enforcing.the  privilege,  2  Jac.  Law 
Diet.  94,  Corp.  1.  1  Kyd  on  Corp.  9.  So  of  a  grant  to  a 
body  of  men  to  hold  mercantile  meetings.  3  KenVs  Comm* 
276,  3d  ed.  2  Johns.  Ch.  IZ.  325  ;  an  instance  commented 
upon  in  the  case  of  Sutton's  Hospital,  10  Co.  IL  23,  28,  30, 
&c  The  principle  of  these  and  the  like  cases  is,  that 
words  of  the  king  granting  that  a  body  of  men  shall  have 
the  power  to  hold  property  or  enjoy  privileges,  amount  by 
the  force  of  the  phrase,  by  operation  or  implication  of  law. 
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to  the  creation  of  a  corporation :  in  other  words,  it  is  a  vir- 
tual declaration  that  the  grantees  shall  hold  and  transmit, 
not  by  succession  to  their  heirs  or  distributees  as  natural 
persons,  thus  dividing  and  confounding  the  inheritance^  but 
as  a  corporation  aggregate^  a  single  individual,  in  order  that 
the  estate  may  be  kept  entire.  I  need  scarcely  observe^ 
that  the  words  of  an  act  of  parliament,  or  of  our  state  legis^ 
lature,  have  at  least  equal  force  with  a  royal  grant.  That 
this  has  been  so  understood  judicially,  see  several  instances 
in  Denton  v.  Jackson^  2  Johns.  Ch.  iZ.  325. 

Among  other  peculiar  privileges  conferred  on  these  asso* 
ciations  and  not  enjoyed  by  natural  persons^  I  allude  to 
that  of  the  exemption  of  its  members  from  personal  liability 
for  debt.  This  is  mentioned  by  Angell  and  Ames  in  their 
Treatise,  as  peculiar  to  a  private  aggregate  corporation) 
Angell  fy  Amee  on  Corp.  349,  and  the  oases  there  cited  at  p» 
S3  ;  they  notice  it  as  a  striking  distinction  between  a  corpo* 
ration  and  a  partnership. 

Lei  us  now  inquire  whether  the  power  of  making  by^^laws 
is  conferred^  That,  with  several  other  powers  of  a  corpo* 
rate  character,  if  they  exist  at  all,  roust  be  referred  to  the 
general  clause  in  the  statute,  giving  the  associations  a  right 
to  exercise  such  inciderUal  powers  as  shall  be  necessary  to 
carry  on  their  business.  One  of  these  necessary  powers  is 
obviously  to  make  by-laws.  Who  ever  heard  or  supposed 
that  a  board  of  directors  with  power  to  enact  by-laws,  is  not 
necessary  in  every  aggregate  banking  institution  ?  That  such 
a  power  is  necessarily  incidental  to  the  carrying  on  its  busi» 
ness,  is  sufficiently  evinced  by  the  fact  that  no  such  institu* 
tion  has  ever  found  itself  able  to  proceed  without  it.  I  do 
not  deny  that  partners  may,  by  agreement^  confer  that  power 
Bven  on  the  majority  of  a  board  of  directors ;  but  the  power 
would  be,  like  any  other,  revocable  at  the  will  of  the  con« 
ttituent.  In  an  aggregate  corporation  it  is  permanent,  and 
this  is  doubtless  the  reason  why  Blackstone  and  others  men-^ 
tion  it  as  a  distinctive  characteristic.  1  Kyd  on  Corp.  69. 
Ang.  Sf  Ames  on  Corp.  58.  No  reason  was  mentioned  in 
ailment,  nor  can  I  conceive  any,  which  exempts  associa- 
tions created  under  the  general  banking  law,  from  a  neces^ 
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sity  which  has  heretofore,  in  all  similar  cases,  been  deemed 
imperious ;  and  so  far  as  articles  of  association  under  the  act 
have  come  under  our  notice,  they  have  expressly  conferred 
the  power  of  making  by-laws  on  a  majority  of  the  board  of 
directors.  Art.  4,  <5>  2,  of  the  North  Americaii  Trust  Com- 
pany, for  instance,  an  association  established  in  the  city  of 
New-York,  after  a  previous  declaration  that  its  charter  should 
terminate  on  the  1st  November,  A.  D.  2301,  and  providing 
for  a  permanent  board  of  forty  directors,  enacts  as  follows : 
<^Tbe  board  of  directors  shall  have  authority  to  determine, 
&c.  and  to  make  such  by-law^,  rules  and  regulations,  for 
the  management  of  the  business  of  the  association,  and  the 
government  of  themselves,  officers  and  agents,  as  they  may 
think  expedient,  not  inconsistent  with  law  or  these  articles 
of  association  ;  and  such  by-laws,  rules  and  regulations  to 
alter  at  pleasure."  The  board  immediately  after,  enacted 
fifteen  pages  of  by-laws,  every  one  of  which  would  seem 
necessary  to  a  prudent  conduct  of  their  business.  Among 
these  they  regulated  the  transfer  of  stock,  and  provided  for 
fixing  the  compensation  of  officers  by  the  directors.  There 
can  be  no  doubt  that  any  other  necessary  corporate  power, 
such  as  devising  and  using  a  common  seal,  is  eqflally  within 
the  general  clause  of  the  statute,  if  the  use  of  such  a  seal 
should  become  necessary  in  the  transaction  of  business; 
and  it  has  been  said  clearly  to  be  so,  where  the  corporation 
undertakes  to  grant  an  incorporeal  hereditament.  Per  Bay^ 
ley,  J.  in  Harper  v.  Charlesworth,  4  Barn,  (f  Cress.  575. 
6  DowL  fy  RyL  589.  Indeed,  it  was  said  on  the  argument, 
and  not  denied  as  I  recollect,  that  some  associations  under 
the  act  had  already  devised  and  adopted  a  common  seal. 
Though  a  partnership  might  also  devise  and  agree  on  the 
power  to  affix  a  seal,  yet  this,  like  a  partnership  power  to 
make  by-laws,  would  be  revocable  at  the  pleasure  of  each. 
A  common  seal  is  not,  however,  essential  to  the  more  im- 
portant business  of  a  moneyed  corporation  ;  and  the  power 
to  make  or  use  one  might  doubtless  be  interdicted  without 
at  all  detracting  from  the  essential  characteristics  of  a  cor- 
poration. The  right  of  an  aggregate  corporation  to  contract 
in  general  without  seal,  is  perfectly  well  settled  by  modern 
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authority.    Ang.  fy  Ames  on  Corp.  109,  1 10.    Steele  v.  The 
Owego  Cotton  Manufacturing  Co.  15  Wendell,  265,  6. 

The  power  to  make  by-laws  was  very  properly  treated 
by  the  learned  counsel  for  the  plaintiBT,  as  the  most  distinct 
characteristic  of  a  body  politic ;  and  they  labored,  though  I 
think  clearly  without  effect,  to  show  that  associations  under 
the  general  banking  law  do  not  possess  the  power.  Yet  at 
the  same  time  they  admitted,  that  no  corporation  in  the  state 
could  fulfil  the  object  of  its  creation  without  such  power. 
That  admission  alone,  if  correct,  we  have  seen  brings  the 
power,  as  a  necessary  one,  within  the  general  clause  of  the 
statute.  The  act  of  the  legislature  is,  in  itself,  but  the 
outline,  the  covering  to  the  machinery  within.  The  moment 
we  are  over  the  threshold,  we  see  a  board  of  directors,  a 
I^slature  made  permanent  and  indissoluble  for  hundreds  or 
thousands  of  years.  In  the  language  of  Blackstone  before 
cited,  "  as  one  person  they  have  one  u?tH,  which  is  collected 
from  the  sense  of  the  majority  of  the  individuals;  this  one 
wiU  may  establish  rules  and  orders  for  the  regulation  of  the 
whole^  which  are  a  sort  of  municipal  laws  of  their  little  re- 
publics^ The  third  article  of  the  North  American  Trust 
Company,  ^  1,  is  framed  in  that  spirit.  It  is  in  these  words : 
'^  All  the  power,  rights  and  privileges  ofeach  and  all  the  as* 
sociaies,  and  those  who  may  become  such  by  virtue  of  these 
articleSy  are  hereby  irrevocably  delegated  to  and  vested  in^ 
and  shall  be  exercised  only  by  a  board  of  directors,  and  such 
officers  and  agents  as  they  shall  appoint."  The  subsequent 
articles  provide  for  the  perpetual  election  an^  succession  of 
the  members  of  the  board.  Here  resides  that  one  will, 
mentioned  by  Blackstone,  which  regulates  the  whole,  which 
acts  as  that  of  one  person  and  under  one  name.  Qere  we 
see  more  distinctly  the  corporation  described  by  GrotiuSy 
whose  definition  we  shall  by  and  by  cite  in  another  connec- 
tion, united  in  name  with  one  constitution,  or  one  spirit, 
(^spirilum  tinum.)  Here  is  a  majority  acting  and  binding 
the  whole,  irrespective  of  consent  from  the  constituent,  ex- 
cept by  his  representative ;  in  short  the  same  power  is  ex- 
ercised in  the  same  form  and  with  the  same!  effect,  as  by  an 
ordinary  safety  fund  bank  direction.  The  directors  make 
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the  laws  and  alter  and  repeal  them  at  their  pleasure ;  they 
elect  the  president,  vice  president  and  cashier.  These  and 
all  other  powers  are  irrevocably  delegated  to  them  through 
a  tract  of  future  time,  longer  perhaps  than  the  most  sanguine 
republican  would  assign  for  the  duration  of  his  ^national  in-^ 
Btitutions.  If  the  powers  of  a  body  politic  and  corporate 
can  yet  be  denied  of  an  institution  such  as  we  have  been 
contemplating,  the  definitions  of  learned  writers  would  seem 
from  the  earliest  day,  to  be  a  mere  series  of  mistakes.  That, 
however,  will  not  be  pretended ;  and  it  may  be  useful  in 
the  present  connection  to  notice  a  few  which  are  most  famiU 
iar  to  the  students  of  our  law. 

After  a  corporation  is  formed  and  named,  says  Blacks 
stone,  1  Black.  Comm.  475,  **  it  acquires  many  powers,  rights, 
capacities  and  incapacities.  Some  of  these  are  necessarily 
and  inseparably  incident  to  every  corporation ;  which  inci** 
dents,  as  soon  as  a  corporation  is  duly  erected,  are  tacitly 
annexed  of  course,  as  1.  To  have  perpetual  succession. 
This  is  the  very  end  of  its  incorporation ;  -for  there  cannot 
be  a  succession  forever,  without  an  incorporation,  &c.  9. 
To  sue  or  be  sued,  implead  or  be  impleaded,  grant  or 
receive  by  its  corporate  name,  and  do  all  other  acts  as  a 
natural  person  may.  3.  To  purchase  lands  and  hold  them 
for  the  benefit  of  themselves  and  their  successors,  &c.  4. 
To  have  a  common  seal,  &c.  5.  To  make  by-laws,  &c. 
The  same  powers  are  mentioned  in  2  Kent^s  Comm.  S77, 

3d  ed. 

As  to  the  first  requisite  of  perpetual  succession,  Kyd  ob- 
serves, when  it  is  said  that  a  corporation  is  immortal,  we 
are  to  understand  nothing  more  than  that  it  is  capable  of 
an  indefinite  duration,  1  Kyd  on  Corp.  17 ;  and,  indeed,  it 
is  well  known  that  our  common  banks  are  none  the  less 
regarded  as  corporations,  because  their  charters  are  limited 
to  a  term  of  years.  It  is  enough  that  they  enjoy  the  right 
of  succession  for  that  term.  As  to  the  second  requisite  of 
a  corporation  using  its  own  name  in  suits,  and  in  grants, 
&c.  this  is  not  essential ;  clearly  it  may  be  an  act  of  the  leg- 
islature, and  the  books  say  even  by  prescription,  to  a  certain 
@^tent,  sue  or  defend  in  one  name  and  deal  in  another ;  and, 
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by  parity,  it  may  deal  in  real  estate  by  one  name,  and  per- 
son^ estate  in  another.    Angd  fy  Ames  on  Carp.  56,  and 
the  books  there  cited.    It  was  not^  therefore^  much  insisted 
on  the  argument,  that,  because  the  legislature  had  provided 
for  litigating  all   the  disputes  of  these  associations  in  the 
name  of  the  president,  &c.  or  that  the  association  should 
take  or  convey  real  estate  in  his  name,  they  necessarily 
came  short  of  a  corporation.    Should  a  statute  provide  that 
all  our  incorporated  banks  should  litigate,  or  deal  in  real 
estate^  ill  the  name  of  the  president,  it  would  hardly  be  con- 
tended that  they  w^re  the  less  corpoiHtions  for  that  r^sason. 
The  rema/k  by  Blackstone,  in  respect  to  the  other  acts 
which  they  must  have  power  to  perform  as  a  natural  person 
may,  has  relation,  of  course,  to  such  powers  only  as  they 
may  exercise  within  the  limits  of  the  corporate  authority 
granted.     1  Kyd  on  Corp.  70.    ^ngel  fy  Ames  on  Corp.  S. 
Several  of  the  other  requisites  mentioned  by  Blackstone, 
are  doubtless  not  essential,  though  they  may  be  ordinarily 
inddent  to  a  corpomtion.    The  dealings  of  a  moneyed  cor* 
poration  may,  as  we  have  seen,  be  mostly  condueted  with- 
out the  use  of  a  common  seal,  and  they  might  be  totally  re- 
strained from  dealing  in  lands  without  ceasing  for  that  rea- 
son, to  be  a  corporation.     Accordingly,  Mr.  Kyd  says :    ''  It 
is  material  to  observe  that,  though  many  things  be  incident 
to  a  corporation,  yet  to  form  the  complete  idea  of  a  corpo^ 
ration  aggregate,  it  is  sufficient  to  suppose  it  vested  with 
the  three  following  capacities :  ]  •  To  have  perpetual  suc^ 
cession  under  a  specicd  denomination  and  under  an  artificial 
form ;  2.  To  take  and  grant  property,  to  contract  obliga- 
tions, and  to  sue  and  be  sued  by 'its  corporate  name,  in  the 
same  manner  as  an  individual ;  3.    To  receive  grants  of 
privileges  and  immunities,  and  to  enjoy  them  in  common-. 
These  alone  are  sufficient  to  the  essence  of  a  corporation." 
1  Kyd  on  Corp.  1 3,  69,  70 ;  adopted  in  terms,  2  Kenfs 
Comm.  277,  278,  3<f  ed.    How  far  these  three  essentials 
may  still  be  qualified,  we  have  before  seen.    It  does  not 
ent^r  into  essentials,  that  the  association  should  be  able  to 
litigate  in  its  corporate  name.     If  an  association  thenj  be 
created  with  power  in  itself  and  successors,  under  any  name 
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or  several  names,  to  take  and  grant  property,  to  contract 
obligations,  to  enjoy  privileges  and  immunities  in  common^ 
with  the  incidental  power  of  impleading  and  being  impleaded 
by  any  name,  we  seem  to  have  a  complete  corporation  ag- 
gregate, although  many  things  mentioned  as  usually  incident 
to  it  be  omitted.  See  1  Kyd  on  Corp.  13.  In  Sutton's 
Hospital,  10  Coke,  28,  the  essential  requisites  are  also  enu- 
merated ;  and  they  will  be  found  not  to  exceed  the  measure 
already  supposed. 

The  great  and  essential  object  to  be  attained  by  the  cre- 
ation of  a  corporation,  is  continuity  [sometimes  called  im* 
mortality]  and  individuality ;  '^  properties,"  says  Ch.  J.  Mar- 
shall,  ^^  by  which  a  perpetual  succession  of  many  persons 
are  considered  as  the  same,  and  may  act  as  the  single  indi- 
vidual.  They  enable  a  corporation  to  manage  its  own  af- 
fairs, and  to  hold  property  without  the  perplexing  intrica- 
cies, the  hazardous  and  endless  necessity  of  perpetual  con- 
veyances for  the  purpose  of  transmitting  it  from  hand  to 
hand."  Dartmouth  College  v.  Woodward,  4  Wheat.  636- 
Angel  if  Ames  on  Corp.  2.  A  peculiar  sort  of  individual- 
iiy,  and  a  peculiar  mode  of  succession,  for  a  particular  pur- 
pose, and  not  allowed  by  the  general  law  to  natural  persons, 
enter  into  every  definition  of  a  corporation  that  I  have  seen. 
1  Kyd  on  Corp.  2,  3.  With  us,  there  can  be  no  recent 
creation  of  such  ap  artificial  person  except  by  statute.  3 
Kent^s  Comm.  276,  3d  ed.  No  agreement  of  individuals 
can  so  far  alter  the  nature  of  things  ;  and,  as  we  have  seen 
of  persons,  there  can  be  only  two  kinds,  natural  and  arti- 
ficial, so  there  can  be  but  two  modes  in  which  property  is 
transmitted  by  succession.  The  one  takes  place  between 
natural  persons,  of  which  we  have  an  example  in  descent 
on  the  death  of  the  ancestor ;  the  other  is  between  prede* 
cessors  and  successors  in  a  corporation  aggregate  or  sole. 
The  one  may  be  called  a  natural,  and  the  other  an  artificial 
succession  ;  and  it  is  evident  that  the  latter  cannot  exist  in- 
dependent of  a  corporation,  any  more  than  the  former  with- 
out natural  persons.     1  Kyd  on  Corp.  2.  3. 

In  the  associations  created  by  the  banking  law,  great 
care  has  been  taken  to  introduce  and  maintain  corporate 
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succession  in  every  part  of  the  system.  I  have  already  en- 
deavored to  show,  that  the  beneficial  interest  in  all  its  real 
and  personal  property  belongs  to  any  association  formed 
under  that  law,  as  an  individual.  If  I  have  succeeded,  it 
follows  that  such  association  is  a  corporation.  Tiie  princi- 
ple of  succession  is  equally  maintained  in  respect  to  the 
president,  for  the  purpose  of  receiving  conveyances  of  real 
estate  and  selling  it ;  and  so  when  he  acts  as  the  prgan  of 
maintaining  actions  in  right  of  the  association,  and  defend- 
ing actions  brought.  All  these  rights,  powers  and  duties, 
pass  in  perpetual  succession  from  president  to  "president 
during  the  existence  of  the  company.  The  president  and 
his  successors  thus  come  to  enjoy,  in  the  nature  of  a  sole 
corporation,  a  perpetual  trusteeship  in  the  real  estate,  and  a 
perpetual  power  or  control  over  it,  together  with  the  suits 
of  the  company.  <*  From  their  having  perpetual  succeseianf 
and  suing  and  being  sued  in  their  political  character,  single 
persons  of  both  these  descriptions  have"  (without  much 
propriety,  as  Mr.  Kyd  thinks,)  "  been  uniformly,  in  the  books 
of  English  law,  called  corporations."  Kyd  on  Corp.  19, 
20.  ''  A  sole  corporation,  as  its  name  implies,  consists  only 
of  one  person,  to  whom  and  his  successors  belongs  that  le* 
gal  perpetuity,  the  enjoyment  of  which  is  denied  to  all  nat^ 
ural  persons."  Angd  fy  Ames  oti  Corp.  18,  19.  1  Black, 
Comm.  469.  It  need  scarcely  be  remarked  that  the  presi' 
dent  of  one  of  the  banking  associations  in  question,  comes 
fully  within  the  general  definition.  In  England,  sole  cor- 
porations are  mostly  employed  to  hold  in  succession  the 
rights  and  property  of  the  ecclesiastical  establishment ;  and 
it  is  said  they  cannot  take  personal  property  in  successioUi 
but  only  real.  Sole  corporations  are  not  common  in  the 
United  States.  Angd  Sf  Ames  on  Corp.  19,  30.  But  it  is 
not  perceived  why  an  officer,  or  other  person  authorized  to 
hold  property,  real  or  personal,  to  him  and  his  successors^ 
be  not  a  sole  corporation  within  the  plain  meaning  of  the  defi- 
nition. The  chamberlain  of  London,  who  may  take  a  re- 
cognizance to  him  and  his  successors,  in  his  politic  capacity, 
in  trust  for  orphans,  was  said  to  be  a  sole  corporation  in 
trust    Byrd  v«  Wilford,  Cro.  Eliz.  464.    It  was  there 


102      CASES  IN  THE  SUPREME  COURT. 


-a^ 


Thomas  v.  Dak  in. 


by  Gawdy  and  Fenner,  Js.  that  the  chamberlain  was  a  spe-^ 
cial  corporatioD  for  that  purpose  ;  and  an  obligaiian  may  as 
well  go  in  succession  as  land.  So  of  the  comptroller  who 
takes  an  assignment  of  stocks,  bonds  and  mortgages,  to  hold 
under  the  general  banking  law.  Surely  these  would  not, 
CD  his  death,  go  to  his  executors.  They  are  holden  by  him 
in  trust,  to  pay  the  debts  of  the  association  ;  and  would  pass 
to  bis  successors.  He  is  equally  a  corporation  sole,  for  this 
special  purpose,  according  to  the  English  definition.  The 
supervisor  of  a  town  may  sue  or  be  sued.  2  R.  S.  387,  8, 
^  96  and  100,  2d  ed.  Suppose  he  were  authorized  to  hold 
lands  and  chattels  to  him  and  his  successors,  in  trust  for  his 
town,  would  he  not  be  a  sole  corporation,  as  the  board  of 
supervisors  or  loan  officers  are  an  aggregate  corporation  in 
respect  to  lands  which  they  hold  for  the  county  ?  Dentof^ 
V.  Jackawiy  2  Johns.  Ch.  R*  325.  The  grand  test  of  a  cor- 
poration is  the  mode  in  which  property  succeeds  from  one 
to  another.  When  it  does  not  go  to  the  heirs  of  tiie  holder 
as  a  natural  person,  it  passes  to  the  successor  or  successors, 
because  it  is  holden  in  a  corporate  capacity.  The  holders* 
are  therefore  said  to  be  a  person  or  body  politic  and  cor- 
porate, in  opposition  to  their  natural  capacity.  Thus,  aK 
property  must  be  holden  by  natural  persons  or  corporations. 
If  the  property  of  an  association  under  the  general  banking 
law  be  not  holden  in  the  natural  capacity  of  the  different 
members  as  partners,  the  only  alternative  remaining  is  a 
holding  by  corporations  ^gregate  or  sole.  No  third  de-^ 
scription  of  person  is  known  to  our  law.  None  was  known 
to  the  Roman  law.  Sde  1  Brotvne'a  Civil  and  Adm.  Law, 
141.  None  to  any  system  of  laws  with  which  we  are  ac- 
quainted. There  are  two  cases  in  1  RolVs  Abr.  515,  which 
shew  still  more  distinctly  that  the  president  of  an  associa- 
tion, and  the  state  comptroller,  roust  be  considered  each  as 
sole  corporations.  One  is  where  a  president  of  a  college  of 
physicians  recovers,  in  that  character,  a  penalty  against  a 
party  for  practising  without  license.  Another  is  where  the 
master  of  an  hospital  recovers,  in  that  character,  the  arrears 
of  the  annuity  doe  to  the  hospital.  On  the  death  of  either^ 
the  interest  in  the  judgment  recovered  passes  to  his  succes-^ 
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«or,  and  not  to  his  executor  ;  and  simply  because  the  debt 
thus  goes  in  succession,  and  Toiler  says  they  are  each  a  spe- 
cial or  sole  corporation  like  the  chamberlain  of  London  be- 
fore mentioned.  Toll,  on  Ex.  ch.  4,  ^  3,  p.  136,  ed.  of 
1803.  iS^  also  1  Wms.  Ex.  546,  ed.  of  1832.  Atkins  y. 
Gardener,  Cro.  Jac.  159.  This  matter  is  very  fully  illat- 
trated  in  2  Black.  Comm.  431,  2.    • 

It  has  been  impossible  for  me  to  see  the  force  of  the  ar- 
gument that,  because  the  legislature  have  constantly  avoid- 
ed to  call .  these  associations,  or  any  of  their  machinery,  a 
corporationy  therefore  we  cannot  adjudge  them  to  be  so.  If 
they  have  the  attributes  of  corporations,  if  they  are  so  in 
the  nature  of  things,  we  can  no  more  refuse  to  regard  them 
as  such,  than  we  could  refuse  to  acknowledge  John  or 
George  to  be  natural  persons,  because  the  legislature  may, 
in  making  provisions  for  their  benefit,  have  been  pleased  to 
designate  them  as  belonging  to  some  other  species.  Should 
the  legislature  expressly  declare  each  of  them  to  be  cor- 
porations, without  giving  them  corporate  succession,  or  oth- 
er artificial  attributes,  the  declaration  would  not  make  them 
so.  On  the  other  hand,  even  an  express  legislative  declara- 
tion that  certain  associations  are  not  included  in  the  defi* 
nition  of  corporations,  i!i^oirld  not  change  their  character,  pro- 
vided they  should  in  fact  be  clothed  with  all  the  essential 
powers  of  corporations.  Suppose  the  legislature  should  at- 
tempt to  create  an  ordinary  safety  fund  bank,  with  its  usual 
machinery,  by  a  majority  vote ;  could  th6  bank  thus  crea- 
ted maintain  its  ground,  merely  because  the  statute  might, 
in  conclusion,  declare  that  such  bank  should  not  be  called 
or  known  as  a  corporation  ?  The  restrictive  provision  in 
the  constitution  was  levelled  at  the  thing,  not  the  name;  at 
that  species  of  legal  being,  already  known  to  the  law  as  a 
corporation,  not  what  the  legislature*  might  call  so. 

I  before  remarked  that,  in  the  statute  before  us,  the  legis- 
lature no  where  disavow  the  intent  to  create  corporations. 
On  the  contrary,  they  went  on  conferring  attribute  after  at- 
tribute, till  at  length  they  seem  themselves  to  have  viewed 
the  associations,  for  the  formation  of  which  they  had  been 
providing,  as  moneyed  corporiations.    Accordingly  they  ex- 
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pressly  declare,  by  ^  27,  that  if  any  association  to  be  form- 
ed under  the  act,  should  omit  to  fulfil  the  various  duties  re- 
quired, <'  It  shall  be  proceeded  against  and  dissolved  by  the 
court  of  chancery,  in  the  same  manner  as  any  moneyed  cot" 
poratiofi  may  be  proceeded  against  and  dissolved."  By  re- 
curring to  the  proceedings  prescribed  in  such  case,  it  will 
be  seen  that  they  can  scarcely  be  made  applicable  to  any 
body  of  men  other  than  a  moneyed  corporation.  The  or- 
dinary jurisdiction  of  chancery,  though  of  familiar  applica- 
tion in  the  dissolution  and  winding  up  the  concerns  of  a 
partnership,  was  very  properly  treated  as  unequal  to  the  pur- 
pose of  dissolving  one  of  these  associations. 
*  There  was  nothing  incompatible  with  this  view  in  the 
constant  previous  use  of  the  word  aasodaiian.  This  is  said 
to  signify  ^^  confederacy ^  or  union  for  particular  purposes, 
good  or  ill."  Johns.  Diet.  4to.  Association^  2.  In  that 
sense  it  is  a  generic  term,  and  may  indifferently  compre- 
hend a  voluntary  confederacy,  which  is  a  partnership  dis- 
soluble by  the  persons  who  formed  it,  or  a  corporate  con- 
federacy, deriving  its  existence  from  a  statute,  and  dissolu- 
ble only  by  the  law.  For  the  first,  there  is  no  need  of  a 
statute  or  charter.  Natural  persons,  as  they  were  created 
and  exist,  were  enabled  to  form  it,  but  they  are  tied  down 
and  must  continue  natural  persons,  until  the  legislature 
coming  to  their  aid,  disenthrals  them,  and  with  their  own 
consent,  transforms  them  collectively  into  a  single  person 
of  another  species.  This  has  been  likened,  by  Sir  John 
Davies,  to  the  creative  power  of  Deity.     He  says : 

<<  Of  this  we  find  some  foot-steps  in  our  law, 
Which  doth  her  root  from  God  and  nature  take ; 
Ten  thousand  men  she  doth  together  draw, 
And  of  them  ail  ojie  corporation  make." 

Grotius  calls  a  corporation  ponsodatio,  which  signifies  as- 
sociation* He  applies  the  term  to  a  people,  which  is  prop- 
erly considered  a  corporation  in  respect  to  its  power  of  in- 
dividual action  and  ownership.  The  late  Chief  Justice 
Savage,  in  North-Hempstead  v.  Hempstead,  2  WendeU, 
135,  says:  ^'  The  state  of  New- York  owns  a  large  quantity 
of  land,  which  belongs  to  the  people  of  the  state,  not  in 
their  individual,  but  in  their  political  capacity.    The  people, 
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therefore,  are  not  tenants  in  common  in  those  lands ;  and 
an  entry  upon  the  lands,  without  the  license  of  the  corpora^ 
<ton,  (the  atate^  would  be  a  trespass.  The  same  relation 
exists  in  all  corporate  property,  whether  it  belongs  to  a 
eoufdjfy  a  town^  a  cUy^  a  colUgty  an  academy  ^  a  churchy  or 
a  hanh,^^  GrotiuSy  speaking  of  the  state,  substantially  fur- 
nishes Blackstone's  definition  of  a  corporation.  I  quote 
from  Book  11.  c&.  9,  ^  3.  <*  IsocrateSy  and  after  him  the 
Emperor  Julian^  said  that  states  were  immorial :  that  is, 
they  might  possibly  prove  so ;  because  the  people  is  one  of 
those  kind  of  bodies,  (populus  est  ex  eo  corporum  gemere,) 
that  consist  indeed  of  separate  and  distmct  members,  but 
are,  however,  united  in  name  (unique  nominisubjedum  est,) 
as  having  one  constitution  only,  according  to  Plutarch  ;  one 
spirit,  {spiritwn  vniitn,)  as  Paulus  speaks.  Now  this  spirit 
or  constitution  in  the  people,  is  a  full  and  complete  assoda* 
lion  for  political  life,  (e^^  vita  ciin/is  consodatio  plena 
atque  perfecta.)  And  the  first  and  immediate  effect  of  it  is 
the  sovereign  power,  the  bond  that  holds  the  state  together, 
the  breath  of  life  which  so  many  thousands  breathe,  as  Seneca 
expresses  iL  For  these  artificial  bodies  are  like  the  natu^ 
raL  The  natural  body  continues  to  be  still  the  same,  though 
its  particles  are  perpetually  upon  an  insensible  flux  and 
change,  whilst  the  same  form  remains,  as  AlphenuSy  from 
the  philosophers,  argues."  In  the  second  subdivision  of  the 
same  section,  he  adopts  the  like  comparison  with  Black* 
stone,  between  a  corporation  and  the  Thames.  Grolius 
there  quotes  HeraclituSy  who  said,  "  We  cannot  go  down 
twice  into  the  same  river ;  which  Seneca  very  judiciously 
explains,  viz.  the  name  of  the  river  continues,  though  the 
water  is  continually  gliding  along.  So  Aristotle,  comparing 
a  river  to  the  people,  said,  the  river  retains  the  same  name^ 
though  some  water  is  always  coming  and  some  going/' 
Much  of  this  which  I  have  quoted  from  GrotiuSy  is  referred 
to  in  the  notes  to  1  Kyd.  on  Corp.  18.  It  is  there  given  in 
the  original  Latin.  The  word  Consodatio  is  translated,  in- 
differently, consociation  or  association.  Ainsworth's  Diet. 
quartOy  translates  it  partnership;^  consodation,  &c.  In  the 
Jesuit^ s  Diet,  q/"  1616,  it  is  rendered  o^^ocia^ion,  both  in 
Vol.  XXII.  14 
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English  and  French.  In  an  approved  translation  of  GratiuSf 
A.  D.  1 738,  it  is  rendered  association ;  and  by  the  same 
word  in  a  French  translation  of  the  same  book,  A.  D.  1724« 
The  reference  in  Kyd  is  to  the  third  book  of  Groiius :  it 
should  have  been  to  the  second.  On  the  whole,  it  turns  out 
that  the  word  association  used  in  the  general  banking  law, 
so  far  from  being  incompatible  with  the  common  law  idea  of 
a  corporation^  is  perfectly  consistent  with  it,  and  has  beeir 
used  by  standard  writers  as  signifying  the  same  thing. 

It  was  said  on  the  argument,  that  should  one  of  the  asso' 
ciations  created  by  the  banking  law  refuse  to  elect  a  presi- 
dent, it  could  have  no  standing  in  court;  that  it  would  want 
one  of  its  integral  parts.  If  that  were  so,  it  is  no  more  than 
what  may  happen  to  an  acknowledged  corporation.  If  that 
cease  to  perform  its  appropriate  functions,  or,  in  other  words, 
is  guilty  of  non-user,  it  may  be  proceeded  against  and 
ousted  by  quo  warranto.  2  R.  S.  483,  §  39,  siA.  3,  2d 
ed.  2  Kyd  on  Corp.  448,  9,  et  seq.  Angd  8f  Ames 
on  Corp.  77.  The  better  opinion  is,  however,  that  so  long 
as  members  capable  of  choosing  officers  exist,  the  omission 
wiH  not  ipso  facto  work  a  dissolution,  but  a  m^re  suspen- 
sion at  most.  Angel  fy  Ames  on  Corp.  77.  Nor  is  it  by 
any  means  certain,  that  a  corporation  created  under  the 
general  banking  law,  may  not  sue  or  be  sued  by  its  corpo- 
rate name.  The  statute  merely  gives  an  option  to  sue  the 
president,  or  bring  actions  in  his  name.  ^21,  22.  The 
right  to  sue  or  be  sued  in  the  corporate  name,  is  not 
expressly  prohibited  ;  and  such  capacity  being  an  implied 
incident  of  every  corporation,  there  is  a  doubt  whether  it 
can  be  taken  away  without  an  express  prohibition.  There 
would  be  more  question  in  respect  to  the  power  of  contract' 
ing  independent  of  the  president,  inasmuch  as  the  statute 
has  declared,  ^  21,  that  contracts  shaU  be  signed  by  him. 
But  a  presiding  officer  is  not,  in  the  nature  of  things,  essen- 
tial to  all  kinds  of  corporate  action.  It  was  said,  in  the 
case  of  Sutton^ s  Hospital,  10  Co.  Rep.  28,  9,  that  an  aggre- 
gate corporation  might  be  complete,  though  it  had  only  a 
body  without  a  head  ;  and  several  instances  are  there  given. 
Again :  suppose,  that  on  the  failure  to  elect  a  president,  the 
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members  of  the  association  must  all  implead  and  be  implead- 
ed as  partners ;  the  being  put  to  such  a  remedy  is  not  deci- 
sive against  the  association  being  considered  as  a  corporation 
in  other  respects.  Statutes  of  express  incorporation  are  some- 
times so  framed  as  to  give  the  creditor  a  choice  to  sue  the 
association  either  as  a  corporation  or  as  a  partnership.  Allen 
T.  SeioaU,  2  WendtU,  327,  338.  In  short,  the  forms  or 
modes  in  which  the  corporation  is  to  perform  its  several 
functions^  is  not  the  test.  '<  For,"  as  Grotiua  says,  '^  we 
must  know  that  there  may  be  several  forms  of  one  and  the 
same  artificial  thing,  as  a  legion  has  one  form  of  command, 
and  another  of  engagement."     Book  2,  cK  9,  <^  8,  auh.  2. 

In  endeavoring  to  identify  this  artificial  thing,  or,  more 
properly,  persotiy  I  have,  so  far,  confined  the  survey  mainly 
to  the  books  of  the  common  law,  and  other  books  which  have 
given  us  features  and  lineaments  as  known  from  the  most 
ancient  days  to  the  passing  of  the  revised  statutes.  The 
latter,  it  will  be  found,  have  not  varied  the  description.  I  JR. 
&  602,  2d  ed.  They  declare  as  follows :  <^  I.  .  ''  Every 
corporation,  as  such,  has  power:  1.  To  have  succession  by 
its  corporate  name,  for  the  period  limited  in  its  charter ;  and 
when  no  period  is  limited,  perpetually :  2.  To  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  or  equity :  3.  To 
make  and  use  a  common  seal,  and  alter  the  same  at  pleasure : 
4.  To  hold,  purchase  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require,  not 
exceeding*  the  amount  limited  in  its  charter:  5.  To  appoint 
such  subordinate  officers  and  agents  as  the  business  of  the 
corporation  shall  require,  and  to  allow  them  a  suitable  com- 
pensation :  6.  To  make  by-laws  tiot  inconsistent  with  any 
existing  law,  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs,  and  for  the  transfer  of  its  stock.  ^  II.  The 
powers  enumerated  in  the  preceding  section,  shall  vest  in 
every  corporation  that  shall  hereafter  be  created,  although 
they  may  not  be  specified  in  its  charter,  or  in  the  act  under 
which  it  shall  be  incorporated." 

Regarding  then  *'  The  Bank  of  Central  New  York"  as  a 
corporation,  the  pleader  brings  assumpsit  against  the  de- 
fendant, and  declares  in  the  name  of  "  Anson  Thomas,  who 
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is  president  of  the  Bank  of  Central  New  York,"  an  association 
of  persons  formed  for  the  purpose  of  banking  under  the  pro* 
visions  of  the  act,  &c.  entitled,  &c.  who  prosecutes  on  be- 
half of  said  association,  pursuant  to  the  provisions  of  said 
act,  d^c.  For  that  whereas  the  said  defendent,  heretofore, 
&c.  on,  &c.  at,  &c.  was  indebted  unto  the  said  '^  Bank  of 
Central  New-York,"  for  so  much  money,  &c,  and  at  the 
conclusion  gives  copies  of  three  bills  of  exchange  drawn  by 
the  defendant,  payable  to  his  own  order,  and  endorsed  by 
himself  in  blank.  My  conclusion  upon  this  form  is  adverse 
to  the  objection  made  by  the  defendant's  counsel,  that  no 
cause  of  action  appears  in  Anson  Thomas,  unless  the  de- 
fendant's further  objection  be  well  founded,  which  is,  that 
the  act  to  authorize  the  business  of  banking,  by  providing 
for  an  indefinite  number  of  corporations  at  the  pleasure  of 
individuals,  is  unconstitutional  and  void  on  its  face.  If  void, 
the  association  is  still  but  a  partnership ;  and  the  declara- 
tion  remains  open  to  the  objection  that  the  names  of  the  na* 
tural  persons  composing  the  firm  are  not  stated. 

The  words  of  the  constitution  are,  that  '<  the  assent  of  two- 
thirds  of  the  members  elected  to  each  branch  of  the  legisla- 
ture, shall  be  requisite  to  every  bill  creating  any  body  politic 
or  corporate."  The  restriction  intended  to  be  imposed,  I  am 
of  opinion,  relates  entirely  to  the  number  of  members  whose 
assent  is  required,  and  not  to  any  particular  form  in  which 
the  corporation  is  to  be  created,  nor  to  the  number  of  cor- 
porations provided  for  by  the  bill.  It  is  perfectly  well 
known  that  the  legislature  haVe  always  exercised  the  right 
of  passing  general  statutes  authorizing  associations  of  indi- 
viduals to  incorporate  themselves  on  complying  with  certain 
provisions.  These  incorporations  have  generally  been  for 
religious,  literary  or  manufacturing  purposes  ;  and  instance9 
are  too  familiar  with  every  one  to  require  a  quotation  of 
examples.  It  is  obvious  that  the  same  power  must  always 
have  been  understood  to  exist  with  reference  to  any  other 
objects.  It  was  as  well  understood  when  the  new  consti- 
tution was  adopted,  as  at  any  time  since ;  and  had  the  re- 
straint now  contended  for  been  desirable  by  the  framers, 
nothing  was  easier  than  to  say  so.    We  must  understand 
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the  constitution  as  recognizing  the  known  modes  of  legisla- 
tion, when  nothing  is  Said  in  it  to  the  contrary.  The  assent 
required  to  the  bill  is,  in  its  own  nature,  immediate,  and  is 
given  in  the  form  of  an  immediate  assent.  But  the  bill 
need  not  and  cannot,  in  any  case,  of  itself,  create  a  private 
corporation.  Such  an  act  interferes  with  individual  prop- 
erty. The  act  of  creation  is  in  the  nature  of  a  bargain  be- 
tween the  government  and  private  persons.  The  act  must, 
therefore,  be  conditional,  unless  a  previous  assent  be  given 
by  those  who  propose  to  be  incorporated.  The  artificial 
being  can  never  be  considered  as  complete  in  its  legal  con- 
formation, until  the  charter  is  accepted  in  some  form.  I 
speak  of  private  corporations.  It  is  agreed  that  it  may  be 
otherwise  in  regard  to  counties,  towns,  villages,  and  other 
corporations  merely  municipal,  such  as  are  political  in  their 
character,  or  created  for  the  purposes  of  civil  government, 
in  a  certain  district  of  country.  These  are  exceptions  to 
the  two-third  clause  in  the  constitution,  inasmuch  as  they, 
do  not  come  within  the  reason  which  led  to  its  enactment. 
T^e  People  v.  Morris^  13  Wendell,  325.  And  as  the  taxa- 
tion and  other  burthens  which  follow  their  creation,  are  but 
the  taking  of  private  property  for  public  use,  in  consideration 
of  the  compensation  derived  from  corporate  privileges,  the 
legislature  have  not  considered  it  necessary  that  every  indi- 
vidual whose  rights  may  be  incidentally  afiected  by  their  ope- 
ration, should  give  his  assent.  That  was  never  so  in  respect 
to  a  private  corporation.  See  Angel  fy  Ames  an  Carp.  46, 
47,  and  the  cases  there  cited.  This  must  always  be  formed 
by  voluntary  associates,  under  the  sanction  of  an  act  of  incor- 

poration. 
It  was  supposed,  on  the  argument,  that  this  conventional 

feature  in  the  associations  to  be  formed  under  the  banking 
law,  destroyed  their  character  as  corporations,  which  were 
said  to  be  the  mere  creatures  ofthelegislature,  or  of  the  sove- 
reign power.  As  that  can  never  be  the  sole  creative  pow- 
er, the  argument  of  course  fails.  Both  partnerships  and 
private  corporations  are  conventional,  so  far  as  the  members 
are  concerned.  The  difference  consists  in  this,  the  former 
is  authorized  by  the  general  law  among  natural  persons. 
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exercising  their  ordinary  powers  ;  the  latter  by  a  special  au- 
thority, usually,  if  not  necessarily,  emanating  from  the  legis- 
lature, and  conferring  extraordinary  privileges :  among  the 
most  prominent  of  which  are  concentrated,  permanent,  indi- 
vidual existence  and  operation,  with  corporate  succession  of 
membership,  rights  and  liabilities.  Substitute,  as  is  done  by 
some  books,  Kyd  on  Corp.  2,  3,  continuation  or  being  for 
9ucce8sion,  yet  the  distinction  is  the  same.  What  more 
striking  power  of  continuation^  than  is  awarded  by  the  gene- 
ral backing  law  ?  A  law  which  literally  confers  on  the  be- 
ings of  its  creation  a-  duration  of  existence  any  where  within 
the  power  of  numbers  :  almost  seeking  to  realize,  what  has 
heretofore  been  considered  a  fanciful  attribute  even  when 
predicatefd  of  corporations,  immorfalt/j^,  or  eternal  duration. 
Perpetual  successions,  is  however,  the  term  made  use  of  by 
the  law.  1  Kyd  on  Corp.  2.  "  The  distinction,"  says  Kyd, 
id.  3,  "  between  the  succession  of  a  community  not  corpo^ 
rate,  and  that  of  a  corporation,  is  this  :  that  the  first  has  suc- 
cession in  a  natural  manner,  as  one  generation  succeeds 
another  ;  the  second  has  succession  as  a  community  modi- 
fied, or  put  into  a  particular  form,  and  under  a  special  denomi- 
nation,  as  of  a  mayor  and  commonalty,  bailifTs  and  common- 
alty, or  the  like,  which  is  a  complex  kind  of  succession,  be- 
ing both  natural  and  artificial" 

It  was  also  said  the  legislature  must  give  the  name  of  the 
corporation.  That  is  true  enough,  but  it  may  be  done 
either  in  the  statute  itself,  or  the  act  may  all9W  the  corpo- 
ration to  choose  its  own  name.  Such  has  been  the  constant 
course  under  our  statutes  authorizing  the  incorporation  of 
religious  institutions,  and  some  others.  It  is  well  Settled 
that  the  king  alone  may  delegate  the  power  both  of  creating 
and  naming  corporations.  1  Ki/d  on  Corp.  50.  Can  there 
be  a  doubt  that  legislative  delegation  would  be  equally  ef- 
ficient ?  It  has^,  I  believe,  been  exerted  and  long  acted 
upon  without  question,  in  the  case  of  the  Regents  of  the 
University.  The  creation  of  the  name,  as  well  as  the  cor- 
poration itself,  may  be  by  an  act  of  the  sovereign  power, 
exerted  either  mediately  or  immediately,  according  to  cir- 
cumstances. 
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Being  clearly  of  opinion  that  the  legislature  bad  the  con- 
stitutional power  to  authorize  the  creation  of  an  indefinite 
number  of  corporations,  be  they  of  one  sort  or  another,  by 
a  two-thirds  vote,  it  becomes  unnecessary  for  nae  to  inquire, 
at  much  length,  whether  a  general  corporation  law  may  ac- 
tually demand  the  same  constitutional  number  of  Voices,  as 
if  it  had  been  confined  to  the  direct  creation  of  a  corporate 
bank  by  name.  It  was  not  denied  on  the  argument  that 
such  general  law  was  equally  within  the  letter,  nor  have  I 
been  able  to  see  that  it  is  not  as  much  within  the  spirit  of 
the  constitution,  as  an  ordinary  bank  charter.  The  evil 
complained  of,  and  which  operated  more  than  any  other 
upon  the  mind  of  the  convention,  I  have  no  doubt  was  the 
already  inordinate  multiplication  of  banking  institutions,  and 
the  danger  of  their  increase  under  the  facilities  of  a  mei-e 
majority  vote.  The  convention  were  desirous  to  avert  the 
curse  of  an  irredeemable  paper  currency,  a  necessary  conse- 
quence of  excessive  banking.  See  per  Yates^  J.  in  Myers 
v.  IrtDin,  2  Serg.  Sf  Rawle,  372,  3.  That  a  general  bank- 
ing law  is  so  obviously  clear  of  all  tendency  to  that  conse- 
quence, as  to  warrant  us  in  judicially  restricting  the  mean- 
ing of  the  constitution  to  certain  kinds  of  moneyed  corpora- 
tions, when  the  wordr  it  uses  extend  to  all,  seems  to  me  an 
argument  which  cannot  be  sustained  for  a  moment,  either 
historically,  or  by  any  rule  of  judicial  construction.  It  is 
said  that  the  passage  of  general  laws  creating  corporations 
had  never  been  corruptly  procured.'  The  same  thing  may 
be  said  of  statutes  incorporating  many  institutions  for  pri- 
vate purposes.  If  we  are  to  take  practical  corruption  as 
the  limit^  it  follows  that  a  majority  vote  will  be  effectual  in 
creating  all  sorts  of  corporations,  except  those  whereof  we 
may  have  heard  of  imputed  corruption.  That  would  be  to 
dismiss  the  express  prohibitory  words  of  the  constitution, 
and  go  upon  the  ground  of  hearsay  and  conjecture.  If  not, 
we  must  nullify  the  clause  ;  for  I  believe  it  was  not  contended 
on  the  argument,  that  we  could  be  judicially  satisfied  by  the 
reception  of  legal  evidence. 

But  this  branch  of  the  argument  need  not  be  pursued } 
for  it  was  agreed  on  both  sides,  at  the  bar,  that  we  must,  on 
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this  record,  presume  the  general  banking  law  to  have  been 
passed  by  two-thirds  of  all  the  members  elected  to  both 
bouses.  We  must  clearly  do  so  until  the  fact  is  denied  by 
plea.  The  requisite  constitutional  solemnities  in  passing  an 
act  which  has  been  published  in  the  statute  book,  must  al« 
ways  be  presumed  to  have  taken  place  until  the  contrary 
shall  be  clearly  shown.  Should  the  defendant  withdraw  his 
demurrer,  and  plead  specially  that  the  law  in  question  did 
not  receive  the  assent  of  two-thirds,  as  required  by  the  con- 
stitution, it  will  then  be  in  order  to  pass  upon  the  validity  of 
such  an  objection. 

Being  clear  that'  the  plaintiff's  declaration  is  sufficient  in 
substance,  and  that  he  has  technically  and  aptly  set  forth 
bis  cause  of  action  according  to  the  statute,  I  think  there 
should  be  judgment  for  him,  with  leave  to  withdraw  the 
demurrer,  and  plead  on  payment  of  costs. 

By  Bronson,  J. — I  concur  fully  in  the  opinions  expressed 
by  my  brethren,  that  associations  formed  under  the  general 
banking  law  are  corporations,  and  that  the  assent  of  two- 
thirds  of  all  the  members  elected  to  each  branch  of  the  le- 
gislature was  necessary  to  the  passing  of  the  act.  But,  as 
at  present  advised,  I  cannot  concur  in  the  opinion  that  the 
legislature  has  the  constitutional  power,  although  two-thirds 
may  assent,  to  provide  by  a  general  law  for  the  creation  of 
an  indefinite  number  of  corporations  at  the  pleasure  of  any 
persons  who  may  associate  forth  at  purpose. 

It  was  conceded  on  the  argument,  that  the  demurrer  does 

not  reach  the  objection   that  the  act  was  not  passed  by  a 

two-thirds  vote ;  and  I  have  not,  therefore,  considered  the 

•question  whether  we  can  look  beyond  the  statute  book.     A 

plea  may  render  it  necessary  for  us  to  pass  upon  that 

<|uestion. 

Judgment  for  plaintiff. 
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A  description  of  an  improvetnent  of  a  fnaekine  already  in  use,  in  a  conyey- 
ance  by  a  patentee  to  a  purchaser  of  the  right  to  vend  the  same  within 
prescribed  limits,  is  sufficient,  if  it  set  forth  the  nature  of  the  invention 
and  the  manner  in  which  it  may  be  made  available,  with  so  much  partic- 
ularity as  to  enable  persons  of  competent  skill  to  construct  and  apply  the 
improvement ;  it  is  not  necessary  to  describe  the  original  machine. 

If  at  the  time  of  sale  of  such  improvement  it  was  useful  and  valuable,  the 
consideration  of  a  note  given  by  a  purchaser  for  the  right  to  vend,  &.c.  is 
not  impeached  by  showing  that  subsequent  improvements  of  the  original 
machine  had  rendered  the  improvement  valueless. 

This  was  an  action  of  assumpsit,  on  a  promissory  note, 
tried  at  the  Genesee  circuit  in  October,  1836,  before  the 
Hon.  Addison  Gardner,  then  one  of  the  circuit  judges. 

The  suit  was  brought  on  a  promissory  note,  the  conside- 
ration of  which  was  the  transfer  of  a  right  to  make  and 
Tend,  within  certain  limits,  an  improvement  in  a  threshing 
machinSj  for  which  Harmon  had  obtained  a  patent  in  1829. 
In  the  schedule  annexed  to  the  patent,  the  improvement 
was  described,  without  describing  the  threshing  machine 
already  in  use.  The  deed  to  the  defendants,  after  reciting 
that  Harmon  had  invented  ^'  a  new  and  useful  improvement 
called  a  threshing  machine,^^  which  had  been  secured  to  biq;i 
by  letters  patent  issued  under  the  great  seal  of  the  United 
States,  bearing  date  the  5lh  day  of  August,  1829,  and  that 
the  defendants  had  "  fuHy  viewed,  contemplated  and  con- 
sidered the  said  improvement,"  granted  to  the  defendants 
the  right  of  making  and  vending  "  the  said  improvement," 
&.C.  Mechanics  acquainted  with  threshing  machines  testified, 
that  a  mechanic  by  taking  the  specification  could  construct 
and  apply  the  improvement.  The  defendants  objected  that 
the  specification  was  insuflicient,  because  it  did  not  describe 
the  machine  in  use,  of  which  this  was  an  improvement.  Ob- 
jection overruled,  and  exception.  A  second  objection  was 
taken  that  the  patent  was  for  "  an  improvement  in  the 
threshing  machine,"  and  the  deed  was  for  ^'  an  improvement 
called  a  threshing  machine,"  and  so  the  plaintiff  had  con- 
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veyed  the  whole  machine,  when  he  was  only  entitled  to  the 
improvement :  overruled  and  exception.  The  judge  charged 
the  jury  that  they  should  take  into  consideration  the  state  of 
the  improvements  which  had  been  made  in  threshing  ma- 
chines at  the  time  of  the  sale,  and  if  the  improvement  patented 
was  valuable  at  that  time,  and  if  mechanics,  from  an  exam- 
ination of  the  specification,  could  construct  the  improvement 
and  apply  it  to  threshing  machines  in  use,  the  plaintiff  was 
entitled  to  recover.  The  defendants  excepted.  Verdict 
for  plaintiff.    A  motion  was  made  for  a  new  trial. 

M.  Taggartj  for  defendants. 

H.  (7.  Soper^  for  plaintiff. 

By  the  Court,  Bronson,  J. — It  is  said  that  a  patent  for 
an  improvement  must  describe  the  machine  already  in  use, 
and  the  cases  of  SuUivan  v.  Redfidd;  1  Paine,  C.  C  JR. 
441,  and  Cross  v.  Hunily,  13  Wendell,  385,  are  cited  in 
support  of  the  position  ;  but  that  was  not  the  point  decided 
in  either  of  those  cases.  A  description  of  the  original  ma- 
chine can  only  be  necessary  when  there  is  no  other  way  in 
which  it  can  be  ascertained  with  reasonable  certainty  in 
what  the  improvement  consists,  and  how  it  is  to  be  applied. 
Threshing  machines  had  long  been  in  use,  and  were  well 
understood  at  the  time  this  patent  was  granted,  and  the 
patentee  has  given  such  a  description  of  his  invention  as 
will  enable  mechanics  acquainted  with  threshing  machines 
to  construct  and  apply  his  improvement  without  difficulty. 

I  think  nothing  more  was  necessary.    In  Harmar  ▼.  Playne, 

II  East.  107,  Lord  Ellenborough  intimates  an  opinion  that 
it  is  not  necessary  in  the  specification  of  a  patent  for  an  im- 
provement to  state  precisely  all  the  former  known  parts  of 
the  machine,  and  then  to  apply  to  those  the  improvement : 
but  on  many  occasions  it  may  be  sufficient  to  refer  gener- 
ally to  them.  He  puts  the  instance  of  a  common  watch^ 
and  adds,  "  it  may  be  sufficient  for  the  patentee  to  say — take 
a  common  watch  and  add  or  alter  such  and  such  parts,  de- 
scribing them."    In  Liardet  v.  Johnson,  BuU.  N.  P.  16, 
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Lord  Mansfidd  said,  the  roeaDing  of  the  specification  is, 
that  others  may  be  taught  to  do  the  thing  for  which  the 
patent  is  granted ;  and  in  Harmer  v.  Flaynt^  Lord  EUen>^ 
borough  said,  this  must  be  understood,  to  enable  persons  of 
reasonably  competent  akiU  in  such  matters  to  make  it,  for 
no  sort  of  specification  would  probably  enable  a  ploughman, 
utterly  ignorant  of  the  whole  art,  to  make  a  watch.  la 
Crossley  v.  Beverley,  2  Carr  Sf  Payne,  6l3,  the  specifica- 
tion of  an  improved  gas  apparatus,  gave  no  direction  re»> 
pecting  a  condenser,  which  is  a  necessary  part  of  every  gas 
apparatus,  and  it  was  held  that  this  did  not  invalidate  the 
patent.  Lord  Tenterden  said,  a  workman  who  is  capable 
of  making  a  gas  apparatus  would  know  that  he  must  put 
that  in.  See  also  Phillips^  Law  of  PaterUSf  238,  and  Hoi- 
royd  on  Patents,  100, 105.  When  the  patent  is  for  an  im- 
provement in  a  machine  already  in  use,  and  the  specifica- 
tion contains  such  a  description  of  the  nature  of  the  inven- 
tion and  the  manner  in  which  it  is  to  be  performed  as  will 
enable  persons  of  competent  skill,  by  following  the  direc- 
tions, to  practice  the  invention  without  the  labor  or  expense 
of  trial  or  experiment,  I  can  see  no  good  reason  for  require 
ing  the  patentee  to  go  further  and  describe  the  original 
machine. 

The  exception  to  the  last  partof  the' charge  to  the  jury 
falls  with  the  objection  which  has  already  been  considered. 

Although  the  invention  was  misnamed  in  the  conveyance 
to  the  defendants,  the  deed  furnished  sufiicient  means  for 
correcting  the  mistake,  and  identifying  the  thing  about 
which  the  parties  intended  to  contract.  The  deed  not  only 
states  that  the  defendants  had  viewed  the  improvement,  but 
it  recites  tjie  letters  patent,  giving  their  date  and  the  name 
of  the  patentee.  The  conveyance  was,  I  think,  sufiScient  to 
pass  the  title  to  the  invention  patented.  jBut  if  it  were 
otherwise,  the  deed  was  not  a  nullity — it  might  be  reformed 
in  a  court  of  equity. 

If  this  was  a  useful  and  valuable  improvement  at  the  time 
of  the  sale,  the  consideration  of  the  note  would  not  be  im- 
peached by  showing  that  subsequent  improvements  in  the 
threshing  machine   had    rendered    this  invention  useless. 
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The  defendants  when  they  purchased  took  the  risk  of  any 
new  discovery  which  should  destroy  the  value  of  their 
property. 

New  trial  denied. 


Lathrop  vs.  Ferguson. 

A  party  who  has  an  equitable  right  to  a  sheriff*!  deed  but  has  not  obtained 
the  deed  itself,  is  not  entitled  as  standing  in  the  pUee  of  a  grantee  of  the 
judgment  debtor  to  redeem  the  land  of  wbioh  be  is  entitled  to  a  deed  from 
the  effect  of  a  subsequent  sale,  although  he  was  delayed  in  obtaining  hie 
deed  by  an  injuiution  sued  out  on  a  bill  in  chancery  61ed  by  the  judgment 
debtor. 

As  against  the  judgment  debtor,  under  the  doctrine  of  relatiant  the  deed 
of  the  party  thus  seeking  a  redemption,  would  be  deemed  to  hare  beeo 
executed  on  the  day  when  it  ought  to  have  been  executed  ;  but  that 
doctrine  does  not  apply  to  the  purchaser  at  the  subsequent  sale,  or  hie 
assignee,  unless  he  was  an  actor  or  priyy  in  producing  the  refusal  of  the 
sheriff  to  execute  the  deed. 

This  was  an  action  of  ejectment,  tried  at  the  Oneida  cir« 
cuit  in  May,  1838,  before  the  Hon.  John  Willard,  one  of 
the  circuit  judges. 

The  plaintiff  claimed  to  recover  the  premises  in  question 
under  a  sheriff's  deed  bearing  date  28th  February,  1835,  in 
pursuance  of  a  sale  by  virtue  of  ai)  execution  issued  upon  a 
judgment  against  the  defendant,  Daniel  Ferguaany  in  favor 
of  one  Samuel  B.  Ferguson.  The  sale  took  place  4th  July, 
1832,  and  the  premises  were  struck  off  to  one  Barnhardt 
Nellis.  On  the  4th  October,  1833,  the  day  on  which  Nellis 
would  have  become  entitled  to  his  deed,  the  now  plaintiff, 
Albert  W.  Lathrop,  redeemed  the  land  as  the  assignee  of  a 
judgment  rendered  against  Daniel  Ferguson  on  4th  Octo- 
ber, 1833,  but  did  not  obtain  a  deed  until  28th  February, 
1835.  The  defendant  claimed  to  hold  the  premises  as  the 
tenant  of  Barnhardt  Nellis,  to  whom  the  premises  were  con* 
veyed  by  a  sheriff's  deed  bearing  date  30th  September, 
1834,  in  pusuance  of  a  sale  by  virtue  of  an  execution  issued 
upon  a  judgment  against  Daniel  Fergttson,  in  favor  of  John 
D.  Nellis  and  others.    The  sale  upon  this  execution  took 
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place  29th  June,  1833,  and  the  premises  in  question  were 
struck  off  to  the  now  plaintiff,  Albert  W.  Lathrop,  who,  on 
23d  August,  1833,  assigned  the  certificate  of  sale  which 
had  been  issued  to  him,  to  W.  J.  !Bacon,  and  Bacon,  on 
23d  October,  1833,  assigned  to  Barnhardt  Nellis,  who 
in  pursuance  thereof  obtained  his  deed  on  the  30th  Sep- 
tember, 1834.  To  rebut  which  evidence,  on  the  part  of 
the  defendant,  the  plaintiff^  offered  to  prove  that  on  28th 
June,  >834,  he  exhibited  to  the  sheriff  evidence  of  what  had 
transpired  on  the  4th  October,  1833,  in  reference  to  his  at- 
tempt to  redeem  the  premises  from  the  sale  which  took 
place  on  the  4th  July,  1832,  as  above  stated,  and  that  the 
sheriff  refused  to  execute  a  deed  to  him,  because  he  had 
been  requested  not  to  do  so  by  Barnhardt  Nellis,  who  had 
indemnified  him  against  the  consequences  of  such  refusal ; 
that  he  told  the  sheriff  that  he  deemed  himself,  under  the 
circumstances,  the  grantee  of  the  now  defendant,  notwith- 
standing that  he  had  not  obtained  a  deed,  and  in  that  char- 
acter claimed  to  redeem  the  premises  from  the  effect  pf  the 
sale  of  the  29th  June,  1833,  and  thus  extinguish  the  right  of 
Barnhardt  Nellis,  and  with  that  view  paid  into  the  hands  of 
the  sheriff  the  proper  amount  of  money,  but  failed  to  obtain 
a  deed  ;  and  further  offered  to  prove,  that  he  had  been  de- 
kyed  in  obtaining  his  deed  under  the  redemption  made  by 
him  on  4th  October,  1833,  by  means  of  an  injunction  from 
chancery^  obtained  by  the  now  defendant,  on  the  filing  of  a 
bill  on  the  16th  October,  1833,  which  injunction  was  not  dis- 
solved until  19th  February,  1835,  and  with  that  view  offered 
to  produce  the  proceedings  in  chancery :  all  which  evidence 
thus  offered  to  be  given  was  objected  to  by  the  defendant's 
counsel  and  j-ejected  by  the  judge,  who  ruled  that  the  plain- 
tiff not  having  obtained  a  conveyance  on  28th  June,  had  no 
right,  as  a  grantee  of  the  defendant,  to  redeem  the  premises 
from  the  effect  of  the  sale  of  the  29th  June,  1833.  Where- 
upon the  jury  under  the  direction  of  the  judge  found  a  ver- 
dict for  the  defendant,  which  the  plaintiff  now  moves  to  set 
aside. 
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fV.  C.  Noyes,  for  the  plaintiff. 

C.  P.  Kirklandy  for  the  defendant. 

By  the  Court,  Cowen,  J.,  The  first  question  is,  whether 
one  who  has  acquired  an  equitable  right  to  an  absolute 
deed  from  a  judgment  debtor,  or  which,  in  this  case,  is  the 
same  thing,  from  the  sheriff  who  sold  his  interest,  is  entitled 
to  redeem  within  the  2  R.  S.  293,  <$)  46,  sub.  3.  The  words 
of  the  act  are  too  plain  for  question.  They  are,  that  "  any 
grantee"  [of  the  judgment  debtor]  '^  who  shall  have  acquir-^ 
ed  an  absolute  title  by  deed,  sale  under  mortgage,  or 
under  an  execution,  or  by  any  other  means,"  may  re* 
deem.  The  plaintiff,  when  he  applied  to  the  sheriff  and 
offered  to  redeem,  had  not  acquired  title  by  deed.  An  aC" 
tual  deed  is  necessary  to  constitute  a  grantee,  having  a  right 
to  redeem  as  deriving  title  from  the  judgment  debtor.  The 
sheriff  is  not  bound  to  regard  an  equitable  title.  If  that 
may  be  considered  any  where,  as  equivalent  to  a  deed,  it 
can  only  be  so  in  chancery.  The  defendant  holds  and  de^ 
fends  under  Barnhardt  Nellis'  title ;  not  his  own.  Nellis' 
title  is  paramount  to  that  of  the  plaintiff.  The  judgment 
under  which  he  (Nellis)  claims  is  older  than  that  under  which 
the  plaintiff  claims  ;  and  his  (Nellis')  deed  is  prior  in  date. 
It  is  true  that,  had  the  plaintiff  succeeded  in  obtaining  a 
deed,  and  in  his  effort  to  redeem,  as  the  holder  of  the  de-^ 
fendant's  title,  he  would  have  secured  a  legal  preference, 
and  been  entitled  to  recover ;  for  I  do  not  think  that  his 
merely  assigning  the  right  which  he  acquired  as  purchaseir 
at  the  second  sale,  would  preclude  him.  It  was  a  naked 
assignment,  without  covenants  assuring  an  ultimate  title  ;  a 
mere  transfer  or  quit-claim  of  his  own  rights.  It  did  not 
prevent  his  afterwards  acquiring  a  right  to  redeem,  by  ob- 
taining the  place  of  the  defendant.  But  Barnhardt  Nellis 
got  the  start  of  him  ;  and,  for  aught  I  see,  without  fraud,  or 
any  positive  interference  on  his  part,  by  way  of  holding  the 
sheriff  back  and  preventing  him  from  giving  such  a  deed  to 
the  plaintiff  on  the  4th  of  October,  1833,  or  afterwards,  as 
would  have  entitled  him  to  redeem  on  the  28th  of  June, 
1834.    I  do  not  collect  from  the  papers  before  us,  that  the 
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plaintiff  offered  to  prove  collusion  between  Barnhardt  Nellis 
and  the  sheriff,  in  withholding  the  deed,  nor  that  the  sheriff 
withheld  it  at  his  request,  or  in  consequence  of  his  indem- 
nity. The  proof  offered  was  of  a  notice  and  an  ex  parte 
affidavit,  served  on  the  sheriff,  June  28th,  which  embodied 
the  assertion  of  Barnhardt  Nellis'  interference,  with  other 
facts.  If  there  had  been  a  distinct,  substantive,  independent 
offer  to  prove  that  he  had  made  himself  the  instrument  of 
preventing  the  deed,  and  had  thus  influenced  the  sheriff,  the 
case  would  have  presented  a  very  different  point  for  our 
consideration,  especially  in  respect  to  the  relation  of  the 
deed  which  the  plaintiff  afterwards  obtained  on  the  28th  of 
February,  1835.  True  the  plaintiff  offered  to  show  that  he 
was  baffled  from  October  16th,  1833,  to  February  19th, 
1835,  by  a  bill  which  the  now  defendant  and  his  wife  filed, 
and  the  injunction  which  they  obtained  ;  but  Barnhardt 
Nellis  was  not  proposed  to  be  in  any  way  connected  with 
that  suit.  The  judge,  therefore,  was  clearly  right  in  deci- 
ding that  the  proceedings  in  chancery  were  res  inter  alios 
acta.  When  Barnhardt  Nellis  is  shown  to  have  been  the 
real  actor  who  baffled  the  plaintiff  by  his  acts  in  paiSy  or 
by  efforts  to  get  up  the  chancery  suit,  it  will  be  time  enough 
to  bring  down  upon  him,  the  consequences  contended  for. 

I  have  thus  anticipated,  in  a  great  measure,  the  argument 
against  allowing  the  deed  of  February  28th,  1835,  to  relate 
back  to,  and  be  considered  as  a  deed  of  the  4th  of  October, 
1833.  There  could  not  be  the  least  difficulty  in  giving  ef- 
fect to  this  relation,  had  Barnhardt  Nellis  been  the  man  who 
prevented  the  deed  from  then  being  given.  But  no  proof 
to  that  effect  was  offered  in  any  shape.  A  mere  notice  to 
the  sheriff  of  the  circumstance  did  not  make  it  true,  nor 
tend  to  its  establishment.  The  plaintiff  did  not  seek  to  re- 
deem as  assignee  of  a  judgment  creditor,  by  paying  up  the 
whole  incumbrance ;  but  he  came  as  grantee,  or  one  having 
acquired  the  title  of  the  judgment  debtor,  and  therefore  be- 
ing entitled  to  redeem,  on  refunding  the  money  paid  by  the 
man  who  stood  in  place  of  himself  by  virtue  of  the  assign- 
ments. 
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The  doctrine  of  relation  would  apply  as  against  Fergu* 
son,  the  now  defendant.  But  Barnhardt  Nellis,  who  is  the 
real  defendant,  and  whose  title  the  nominal  defendant  holds, 
must,  we  have  seen,  be  considered  a  third  person,  a  stran- 
ger, who  has  acquired  a  title  paramount  to  that  of  the  plain* 
tiff,  when  regarded  as  holding  according  to  the  actual  date 
of  his  deed.  The  doctrine  of  relation,  which  was  insisted 
upon  so  strenuously  on  the  argument,  is  highly  salutary  as 
against  a  party  who  has  himself  been  any  way  instrumen- 
tal in  withholding  the  deed  at  the  proper  time.  It  was 
adopted  by  courts  of  law  in  analogy  to  the  rule  in  chan- 
cery, that  what  ought  to  be  done  at  a  certain  day,  shall  be 
considered  as  done.  But  the  whole  is  a  fiction  raised  and 
carried  out  into  such  consequences  as  will  prevent  fraud 
upon  the  party  to  whom  the  violated  duty  was  due.  If  a 
third  person,  neither  having  nor  assuming  to  exercise  any 
control  in  preventing  performance,  acquire  a  legal  and  exe- 
cuted right,  which  is  truly  prior  in  time,  he  is  also  deemed 
prior  in  law  and  equity,  and  entitled  to  hold  without  preju- 
dice from  the  fiction.  In  short,  this  shall  never  be  perverted 
to  the  purposes  of  fraud.  Ventris,  J.,  in  Thompson  \. 
Leachf  2  Ventr.  200.  Jac.  Law  Diet  Relation.  For 
aught  that  appears  in  the  case  before  us,  Barnhardt  Nellis 
stood  aloof  from  the  sheriff  and  the  defendant's  chancery 
suit.  The  embarrassment  of  the  plaintiff  arose  without  any 
fault  of  his.  The  contest  lay  between  the  plaintiff  and  the 
judgment  debtor ;  and  while  the  title,  as  between  them,  under 
the  junior  judgment  remained,  open  and  inchoate,  Barnhardt 
Nellis  shut  the  plaintiff  out  by  a  perfect  title  acquired  under 
the  senior  judgment. 

New  trial  denied. 
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A  tenant  cannot  deny  his  landlord's  fight  to  demiie,  nor  can  he  set  up  an 
outstanding  title  against  him,  but  he  maj  become  a  purchaser  of  the  re> 
version  at  a  sheriff's  sale  on  an  execution  against  the  landlord, or  he  may 
acquire  the  interest  of  his  landlord  in  the  reversion  as  a  redeeming  cred- 
itor^ where  the  reversion  has  been  sold  on  an  execution  against  the 
landlord. 

"Where  the  interest  of  the  landlord,  thus  acquired  by  the  tenanty  extends  to 
the  wkoU  of  the  demised  premises,  he  may  set  it  up  in  har  of  a  recovery 
for  rent;  but  where  it  includes  only  a  part  of  the  demised  premises,  it 
operates  only  in  diminution  of  damages.  The  tenant  in  the  latter  case 
may  demand  an  apportionment  of  the  rent. 

This  was  an  action  of  covenant  tried  at  the  Oneida  cir- 
cuit in  October,  1838,  before  the  Hon.  Philo  Gridlet,  one 
of  the  circuit  judges. 

The  action  was  brought  for  rent  accruing  on  a  lease  of 
certain  premises  executed  by  Daniel  Ferguson  and  Nancy 
his  wife,  to  the  defendant,  bearing  date  Slst  May,  1832,  for 
a  term  ending  on  the  1st  April,  1833,  with  the  privilege, 
however,  to  the  tenant  of  electing  at  the  expiration  of  that 
time,  to  continue  the  term  four  years  longer,  at  a  rent  ef 
$400  per  annum,  payable  quarterly.  The  defendant  en- 
tered and  elected  to  continue  the  term.   On  the  20th  Aprils 

1833,  the  lessors  assigned  the  lease  to  the  plaintiff.  The 
defendant  paid  the  quarter's  rent  due  1st  October,  1833,  and 
left  the  premises.  The  rent  demanded  was  for  two  quar- 
terSj  accruing  between  1st  October,  1833,  and  1st  April, 

1834.  On  the  above  facts,  the  plaintiflf  rested. 

The  defendant  offered  to  show  that  on  the  4th  October, 
1833,  he  became  entitled  to  a  sheriff's  deed  of  a  portion  of 
the  demised  premises,  as  a  redeeming  creditor,  according  to 
the  facts  as  stated  in  the  last  preceding  case ;  that  he  was 
delayed  in  obtaining  his  deed  until  28th  February,  1835, 
by  means  of  an  injunction  obtained  by  the  lessors,  on  the 
filing  of  a  bill  in  chancery,  on  which  last  mentioned  day, 
however,  the  deed  was  executed ;  and  he  insisted  that  un- 
der the  doctrine  of  relation,  it  must  he  deemed  to  have  been 
executed  on  the  Ath  of  October,  and  that  consequently  the 
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plaintiff,  as  the  assignee  of  the  lessors,  was  divested  of  his 
title  to  the  demised  premises  after  that  da;.  The  judge 
held  the  evidence  to  be  impertinent,  that  it  did  not  consti- 
tute a  l^;al  defence  to  the  action,  refused  to  receive  it,  ^nd 
charged  the  jury  that  the  defendant  not  having  obtained  his 
deed  from  the  sheriff  during  the  accruing  of  the  rent  claim- 
ed by  the  plaintiff,  could  in  no  sense  be  said  to  be  evicted 
from  the  demised  premises,  or  to  be  in  a  situation  tanta- 
mount or  equivalent  to  an  eviction  ;  that  the  doctrine  of  re- 
lation did  not  apply  to  a  case  like  the  present,  and  that  the 
defendant's  title  to  the  premises  contained  in  the  sheriff's 
deed  did  not  commence  until  the  time  of  the  execution  of 
the  deed ;  and  the  jury,  under  the  direction  of  the  judge,  found 
a  verdict  for  the  plaintiff  for  the  rent  claimed,  together  with 
the  interest  thereof.    The  defendant  asks  for  a  new  trial. 

W.  Tracy  fy  W.  C,  Nayes,  for  the  defendant. 

C.  P.  Kirkland,  for  the  plaintiff. 

By^  the  Court f  Cowen,  J.  It  is  clear,  that  as  between  the 
now  defendant  and  Ferguson,  the  lessor,  the  deed  of  Feb- 
ruary 28th,  1835,  related  back  to  the  4th  of  October,  1833 ; 
and  from  that  time  divested  all  title  of  Ferguson  to  that  part 
of  the  demised  premises  included  in  it.  The  plaintiff  claim- 
ing under  him  must,  therefore,  abide  the  legal  consequences 
arising  from  Ferguson's  failure  of  title.  The  plaintiff  stands 
in  Ferguson's  place,  being  his  assignee;  and  both  must 
be  taken  to  have  been  pro  tatUo  totally  destitute  of  title,  and 
of  all  right  to  demise  and  to  hold  as  landlord,  from  the  4tb 
of  October,  1833.  Here  has  been  no  eviction  of  the  de- 
fendant, nor  any  act  equivalent  to  an  eviction  by  the  plain- 
tiff, from  the  whole  or  any  part  of  the  demised  premises. 
The  judge  was  right,  therefore,  in  saying  that  no  defence 
arose  upon  that  ground.  But  the  plaintiff  lost  his  title  sub- 
sequent to  the  giving  of  the  lease,  and  the  lessee  acquired  it 
as  to  part  of  the  demised  premises.  Had  he  a  right  to  ac- 
quire the  title  of  his  landlord,  and  set  him  at  defiance  ?  So 
long  as  he  is  not  expelled^  he  has,  in  general,  no  right  to 
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qaestion  bis  landlord's  title.  He  cannot  deny  that  he  had 
a  right  to  demise  at  the  time  of  the  lease.  He  cannot  de- 
fend, on  the  ground  that  he  has  acquired  an  outstanding 
title  adverse  to  that  of  the  landlord.  But  I  am  not  aware 
that  the  estoppel  goes  farther.  If  the  landlord  part  with 
his  title  pending  the  lease,  the  duty  of  the  tenant,  including 
that  of  paying  rent,  is  due  to  the  assignee ;  and  should  the 
tenant  buy  in  the  assignee's  right,  the  lease  would  be  extin<^ 
guished.  So,  should  the  landlord  sell  and  release  to  the 
lessee.  In  these  cases,  no  action  would  lie  for  the  rent. 
Therefore,  had  there  been  a  sheriflf's  sale  of  the  whole  re- 
▼ersion  in  the  demised  premises,  and  the  defendant  had  re- 
deemed or  purchased  under  the  judgment,  no  action  could 
have  been'  sustained ;  for  a  purchase  or  acquisition  of  title 
under  a  judgment  against  the  lessor  is  the  same  thing  as  if 
fae  had  granted  by  deed  It  is,  to  be  sure,  acquiring  title 
indirectly  and  by  operation  of  law,  from  the  lessor;  but  it 
comes  through  his  act  and  consent,  or  his  neglect,  and  is 
therefore  the  same  in  legal  effect  as  if  he  had  granted  or  de- 
vised the  reversion. 

But  the  title  to  only  aj»arf  of  the  demised  premises  passed 
to  the  defendant.  I  do  not  say  this  on  the  ground  that  Fer- 
guson's wife  who  joined  him  as  lessor  must  be  taken  to  have 
been  seized  of  some  portion,  for  her  seizin  must  be  deemed 
that  of  her  husband,  at  least  during  the  life  of  both ;  and 
during  that  time,  her  right  was  subject  to  be  sold  under  exe- 
cution for  his  debts.  But  the  deed  to  the  defendant  cover- 
ed only  part  of  the  demised  premises.  His  case  was  not, 
therefore,  in  any  view,  one  of  total  defence  ;  and  the  judge 
was  right  in  saying  that  the  evidence  could  not  be  received 
as  a  bar  to  the  action. 

But  I  think  the  judge  err6d  in  shutting  out  the  evidence 
as  totally  impertineni.  .It  should  have  been  received  in 
mitigation  of  damages.  The  plaintiff,  or  rather  his  assignor, 
who,  as  I  remarked,  are  in  this  case  legally  identical,  hav- 
ing after  the  date  of  the  demise,  parted  in  effect  with  the 
reversion  of  a  part  of  the  demised  premises,  rent  should 
have  been  recovered  for  the  residue  only.  The  rent  is  in- 
cident to  the  reversion,  and  follows  the  grant  of  it  without 
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express  words.     So,  if  the  reversion  in  part  of  the  land  be 
granted,  a  proportional  part  of  the  rent  follows.     Gilfr.  an 
RentSy  Dubl.  ed.  of  1792.    In  short,  the  evidence  offered 
raised  a  case  of  apportionment.    It  is  the  same  as  if  the 
lessor,  or  his  assignee  or  other  persons  holding  the  reversioHy 
should  release  his  title  in  a  part  of  the  land  to  the  lessee. 
This  would  extinguish  the  rent  for  so  much ;  but,  being  by 
the  act  of  the  parties,  the  rent  would  be  apportionable.     It 
comes,  in  principle,  to  the  case  stated  in  Wood/.  Land,  and 
Ten.  252,  Lond.  ed.  of  1804,  citing  Vin.  Abr.  Apportion- 
ment, B.  5, 1 2.     Woodfall  says ;  <'  If  lessee  for  years  of  land, 
rendering  rent,  accept  a  new  lease  from  the  lessor,  of  part 
of  the  land,  which  is  a  surrender  of  this  part,  the  rent  shall 
be  apportioned ;  for  this  comes  by  the  act  of  the  parties.^* 
The  duty  in  question  is  a  rent  service,  of  which  Gilbert 
remarks,  that  if  a  man  who  has  such  a  rent,  purchase  part  of 
the  land  out  of  which  it  issues,  yet  the  rent  shall  be  appor- 
tioned ;  though  otherwise  of  a  rent  charge,  which  is  wholly 
extinguished.     Gilb.  on  Rents,  151,  2,  Dubl.  ed.  of  1793. 
But  he  says  in  another  place,  even  of  the  latter,  that  a  release 
of  part  of  the  rent  to  the  tenant  of  the  land  shall  not  extin- 
guish the  whole ;  but  the  rent  shall  be  apportioned.     Id.  163. 
Indeed,  nothing  is  more  reasonable  than  that,  where  both 
landlord  and  tenant  participate  in  destroying  their  relation 
as  to  a  part  of  the  land)  the  rent  should  continue  and  be  ap-- 
portioned  on  the  residue.     It  is  the  same  thing,  if  that  con- 
sequence be  regarded  in  the  case  at  bar  as  arising  from  the 
operation  at  law.     See  per  Wilde,  J.  in  Montague  v.  Oay^ 
19  Mass,  R.  439,  440.     It  could  not  have  arisen  without 
their  mutual  participation. 

The  defendant's  counsel  did  not  characterize  his  evi- 
dence, on  the  offer  he  made  at  the  trial,  by  saying  whether 
he  intended  it  as  a  bar,  or  in  mitigation.  Had  he  presented 
it  in  the  former  character  merely,  the  ruling  at  the  circuit 
would  have  been  proper.  But  the  evidence  seems  to  have 
been  offered  generally  for  what  it  was  worth ;  and  should 
not  have  been  totally  excluded.  The  decision  of  the  judge 
went  to  that  extent,  probably  on  the  ground  that,  during  all 
the  time  when  the  rent  claimed  was  running,  the  legal  title 
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to  the  whole  was  in  Ferguson.  It  is  in  that  alone  we  differ 
with  him.  The  defendant's  right  to  a  deed  clearly  arose  on 
the  4th  of  October,  1833,  before  either  of  the  tiyo  quarters' 
rent  claimed  by  this  action  fell  due.  The  date  of  the  deed 
of  February  28,  1835,  must  be  read  as  of  the  day  when  the 
deed  became  due.  The  principle  of  relation  here  is  the  same 
as  if  the  now  defendant  had  been  the  direct  purchaser  at  a 
sheriff's  sale  before  the  statute.  There,  though  the  sheriff 
sold  at  one  day,  and  did  not  give  a  deed  till  afterwards,  the 
law  antedated  it  by  inserting  the  day  of  sale.  Jackson,  ex 
dem.  Noah,  v.  Dickinson,  15  Johns.  R,  309.  Everison 
V.  Sawyer  J  2  Wendell,  507.  Jackson,  ex  dem.  De  Forest, 
▼.  Ramsay,  3  Cowen,  75,  and  the  cases  cited  in  this  last 
ca^e  by  Sutherland,  J. 

On  the  whole,  we  think  there  must  be  a  new  trial.  And 
if  the  rights  of  the  parties  be  not  changed,  the  question  must 
be  referred  to  the  jury  to  make  a  just  apportionment  of  rent 
upon  that  part  of  the  demised  premises  which  lie  without 
the  sherifi^s  deed.  Gilb,  on  Rents,  189,  Dubl  ed.  1792  ; 
and  see  the  case  of  Hodgskins  v.  Robson,  1  Ventr.  276, 
which  relates  both  to  the  principle  and  practice  of  appor- 
tionment. See  also  Gillespie  v.  Thomas,  15  Wendell,  464, 
469,  and  the  books  cited  by  Mr.  Justice  Nelson  at  the  latter 

page. 

New  trial  granted ;  costs  to  abide  the  event. 


Nichols  &.  Fat  vs.   The    Rensselaer  County  Mutual 

Insurance  Company. 

In  It  stihmission  between  an  insnranee  company  and  a  party  atinred,  in  re- 
ipeet  to  a  loss,  and  an  award  of  a  Bum  of  money  to  the  assured,  the  arbi- 
trators will  be  deemed  not  to  have  exceeded  their  authority  in  directing  a 
transfer  by  the  assured  of  his  claims  against  another  company  for  a  loss, 
as  the  legal  intendment  is,  that  there  was  a  double  insurance. 

Upon  such  an  award,  it  is  not  necessary  that  the  assured  should  a? er  an  offer 
of  performanee  on  his  part,  if  there  be  no  necessary  connection  between 
the  act  to  be  done  by  him,  and  the  payment  of  the  money,  or  if  the  part 
of  the  award  which  directs  the  assignment  be  void ;  if  both  parts  of  the 
award  be  valid,  each  party  is  entitled  to  an  action  for  the  default  of  the 
other. 
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If  an  award  directs  the  performance  of  acts  by  both  parties,  and  the  award 
as  to  the  acts  to  be  done  bj  one  of  the  parties  is  void,  and  the  void  part 
is  the  consideration  or  recompense  of  the  thing  awarded  on  the  other  side, 
the  whole  award  fails  ;  whether  an  ofier  to  perform  the  part  of  the  award 
void  for  uncertainty,  or  because  out  of  the  submission,  would  remove  the 
objection,  quere. 

To  bring  a  case,  however,  within  the  above  rule,  it  must  be  manifest  that 
the  act  directed  to  be  performed  by  one  party  in  respect  to  which  the 
award  is  bad,  is  the  consideration  of  the  act  to  be  performed  on  the  other 
side  ;  every  intendment  being  in  favor  of  the  award. 

Although  the  costs  of  an  arbitration  are  not  in  terms  mentioned  in  a  sab- 
mission,  the  power  of  awarding  them  is  incident  to  the  authority  con- 
ferred upon  the  arbitrators. 

In  awarding  costs,  a  direction  to  pay  "  the  taxable  costs  of  the  witnesses** 
is  sufficiently  certain. 

Where  moneys  ilre  directed  to  be  paid  by  one  party  to  the  other,  no  demand 
is  necesssry  before  suit. 

When  no  time  is  specified  in  the  bond  for  the  making  of  an  award,  it  may 
be  made  at  any  time  and  will  be  good.  . 

On  demurrer  to  a  declaration,  the  court  will  not  listen  to  objections  to  an 
original  writ,  although  it  be  spread  out  upon  the  demurrer  book ;  it  forms 
no  part  of  the  paper  book. 

Demurrer  to  declaration.  This  was  an  action  of  debt 
on  an  arbitration  bond  in  the  penaltj  of  $2000,  bearing  date 
9th  July,  1838,  and  executed  by  the.Rensselaer  County  Mu- 
tual .Insurance  Company,  to  J.  B.  Nichols  and  B.  F.  Fay, 
assignees  of  John  H.  Adams ;  the  condition  of  which  after 
reciting  ^*  that  whereas  a  certain  difference  has  arisen  be- 
tween the  said  R.  C.  M.  I.  Company,  and  the  said  John  H. 
Adams  respecting  a  certain  loss  claimed  to  have  been  sus- 
tained by  him,  by  and  upon  his  goods,  wares  and  n^erchan* 
dize,  which  were  insured  by  the  said  company ;  and  where- 
as^ it  has  been  agreed,  by  the  said  company  and  the  said  J. 
B.  N.  and  B.  F.  F.  assignees  of  said  Adams,  to  submit  said 
matters  in  difference  to  J.  S.  &c.  (naming  three  individuals,) 
arbitrators,  indifferently  chosen  between  the  parties,'^  is,  that 
if  the  said  R.  C.  M.  I.  Company  shall  pay  unto  the  said  J.  B. 
N.  and  B.  F.  F.  as  assignees  aforesaid,  all  such  monies  as  shall 
be  awarded  by  said  arbitrators  or  any  two  of  them,  and  shall 
in  all  things,  well  and  truly  stand  to,  abide  by,  and  perform 
all  and  singular  the  final  arbitrament,  award  and  determi- 
nation of  the  said  arbitrators  in  the  premises  then,  &c.  To 
the  bond  was  added  an  agreement  signed  by  the  president 
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of  the  company,  under  the  seal  of  the  corporatfon,  that  the 
award  should  be  made  on  or  before  the  first  day  of  Octo- 
ber, 1838.  The  arbitrators  made  an  award  on  29th  Septem- 
ber, 1838,  in  which,  after  stating  that  they  had  heard  the 
proofs  and  allegations  of  the  parties,  they  adjudged  and  or- 
dered that  the  Insurance  Company  pay  to  Nichols  and  Fay, 
'^  assignees  as  within  named,"  the  sum  of  $1100  damages, 
$81  being  the  amount  of  "  our  fees  as  arbitrators,"  together 
with  the  taxable  costs  of  the  witnesses  on  .  the  part  of  Fay 
and  Nichols!  ,  Then  followed  a  clause  in  these  words : 
''And  we  do  further  award  and  determine,  that  the  said 
Benjamin  F.  Fay  and  James  B.  Nichols,  assignees  as  afore- 
said, duly  assign  and  set  over,  on  demand,  %into  the  said 
Rensselaer  County  Mutual  Insurance  Company,  any  and 
all  legal  and  equitable  claims  which  they  may,  as  the  as- 
Bignees  of  the  said  John  H.  Adams,  have  against  the  Sara- 
toga  Mutual  Insurance  Company^  for  any  losses  sustained 
by  the  said  John  II.  Adams,  by  the  burning  of  his  Store  and 
goods,  in  White-Creek,  on  the  30th  day  of  January,  1837, 
to  be  by  them  prosecuted  for  in  the  name  of  the  said  John 
H.  Adams,  or  in  the  names  of  the  said  assignees  or  other- 
wise, for  the  use  and  benefit  of  the  said  Rensselaer  County 
Mutual  Insurance  Company,  and  at  their  proper  charge 
and  expense."  Given  under  our  hands,  &c.  The  plaintiffs 
assigned  three  breaches :  1;  the  non-payment  of  the  $  1 100, 
2.  the  non-payment  of  the  $81,  the  fees  of  the  arbitrators, 
and  3.  the  non-payment  of  the  taxable  costs  of  the  plain- 
tiffs' witnesses.  The  defendants  craved  oyer  of  the  bond, 
condition  and  award,  and  after  setting  out  the  instruments, 
demurred  to  the  declaration,  assigning  specially  as  causes  of 
demurrer  the  following:  1.  that  the  summons  or  original 
writ  was  defective  in  not  setting  forth  the  cause  of  action — 
the  defendants  in  making  up  the  demurrer  book,  having 
spread  upon  it  the  original ;  2.  that  the  arbitrators  had  ex- 
ceeded their  authority  in  directing  the  assignment  of  the 
claims  against  the  Saratoga  Insurance  Company,  and  in  di- 
recting the  payment  of  their  own  fees,  and  of  the  taxable 
costs  of  the  witnesses ;  3.  that  the  award  in  respect  to  the 
costs  of  the  witnesses  is  indefinite  and  void  for  uncertainty ; 
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4.  that  the  breach  in  respect  to  the  same  is  defective  in  not 
averring  a  taxation  and  demand,  and  5.  that  the  declaration 
is  defective  in  not  averring  notice  of  the  award,  and  demand 
of  payment  of  the  sums  directed  to  be  paid  to  the  plaintiffs. 
The  plaintiffs  joined  in  demurrer. 

J.  C.  Lansing,  for  defendants. 

S.  G.  Huntington,  for  plaintiffs. 

By  the  Court,  Bronson,  J.  The  objection  that  the  cause 
of  action  was  not  fully  set  out  in  the  original  writ  does  not 
properly  aris^.  The  summons  is  no* part  of  the  demurrer 
book,  though  it  has  been  copied  into  it.  McFarlan  v.  Town- 
send,  17  WendeU,  440. 

Although  costs  were  not  in  terms  mentioned  in  the  sub- 
mission, the  power  of  awarding  them  was  incident  to  the  au- 
thority conferred  on  the  arbitrators.  14  Johns,  R.  161 ;  2 
Cowen,  638.  The  direction  to  pay  *^  the  taxable  costs  of  the 
witnesses"  is  sufficiently  certain.  It  means  such  costs  or 
fees  as  the  witnesses  are  entitled  to  by  law.  See  Kyd  on 
'awards,  135. 

No  demand  of  the  money  before  suit  brought  was  neces- 
sary. The  condition  of  the  bond  was,  to  pay' all  such  mon- 
eys as  should  be  awarded,  and  by  the  award  the  defendants 
are  directed  to  pay  certain  sums,  without  any  condition  or 
qualification  whatever. 

It  was  urged  by  the  defendants'  counsel  that  as  there  was 
no  time  specified  in  the  condition  of  the  bond  within  which 
the  award  was  to  be  made,  and  the  time  was  fixed  by  a 
separate  instrument,  that  the  action  could  not  be  maintain- 
ed for  the  penalty,  but  should  have  been  covenant  on  the 
latter  instrument.  This  is  not  like  the  case  of  Freeman  v. 
Adams,  9  Johns.  R.  115.  Here  no  time  was  specified  in 
the  bond  for  the  making  of  the  award,  and  if  made  at  any 
time,  it  would  have  been  good.  The  additional  ajgreement 
limited  the  time  to  the  first  day  of  October,  1838^  and  the 
award  was  made  before  that  day.  The  award  was  made  in 
pursuance  of  the  original  submission  as  well  as  of  the  addi- 
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tional  agreement,  and  in  such  a  case,  I  can  see  no  objection 
to  an  action  on  the  penalty  of  the  bond. 

It  is  said  that  the  arbitrators  exceeded  their  authority  in 
awarding  that  the  plaintifis  should  assign  their  claims 
against  the  Saratoga  Company  to  the  defendants,  and  con* 
aequently  that  the  whole  award  is  bad.  If  the  premises 
should  be  granted,  the  conclusion  would  not  necessarily  fol* 
low.  An  award  may  be  good  in  part  and  bad  in  part,  and 
the  vicious  will  not  of  erthrow  the  good,  unless  there  is  such 
a  connection  between  them  that  injustice  will  be  done  if  one 
part  stands  while  the  other  fails.  13  Johns.  R.  264.  1 
Cawen^  1 17.  2  id.  638.  If  the  same  party  is  required  to 
do  several  things^  and  as  to  some  of  them  the  award  is  bad 
on  the  ground  of  uncertainty,  or  because  the  arbitrators 
have  exceeded  their  powers>  this  can  furnish  no  good  rea*- 
son  for  holding  the  party  discharged  as  to  those  things 
which  are  well  awarded.  But  where  the  good  aq4  the  bad 
relate  to  different  parties,  and  the  void  part  of  the  award  is 
the  consideration  or  recompense  of  the  thing  awarded  on  the 
other  side,  the  whole  award  must  fail.  It  would  be  manifest- 
ly unjust  to  compel  one  party  to  perform  the  award,  when 
he  cannot  have  the  benefit  or  advantage  which  the  arbitra*- 
tors  intended  he  should  receive  as  an  equivalent.  Pope  v. 
Bretty  2  Saund.  292  and  note  1.  Schuyler  v*  Fan  Der 
Veer,  2  CkUnes,  235.  Lee  v.  lUkins,  12  Mod.  587,  589. 
Eyd  on  Awards,  244,  8,  259,  287.  fVatson,  Arb.  fy 
AwardSy  131, 135, 138.  But  in  cases  falling  within  this  rulci 
an  ofier  to  perform  that  partof  the  award  which  is  void  for  un- 
certainty  or  because  it  is  out  of  the  submission,  would,  per* 
haps,  remove  the  objection.  Lee  v.  Elkins,  12  Mod.  587. 
689.  Kyd  on  Awards,  259,  287.  In  the  case  at  bar,  although 
the  plaintiffs  may  not  be  legally  bound  to  assign,  yet,  had 
they  tendered  an  assignment  in  pursuance  of  the  award,  the 
defendants  could  no  longer  complain,  with  any  appearance 
of  justice,  that  they  were  held  to  the  award  without  any 
means  of  enforcing  the  performance,  of  the  part  in  their  fa- 
vor. It.  is  unnecessary,  however,  to  say  whether  a  tender 
hj  the  plaiatiflTs  would  have  aided  their  case,  inasmuch  as 
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there  is  no  aveiment  iq  the  declaratioa  of  an  offer  of  per* 
formance  on  their  part. 

But  this  case  does  not  come  within  the  rule  we  have 
been  considering^  We  cannot,  on  the  face  of  the  award, 
see  any  necessary  connection  or  dependence  between  the 
part  which  requires  the  defendants  to  pay,  and  that  which 
directs  the  plaintiffs  to  assign.  The  assignment  is  not  made 
a  condition  to  the  payment,  nor  does  it  appear  that  the  ar- 
bitrators intended  one  act  should  be  performed  as  the  con- 
sideration, either  in  whole  or  in  part,  for  the  performance 
of  the  other.  Looking  at  the  award  alone,  we  are  not 
authorized  to  say  that  the  arbitrators  would  not  have  di- 
rected the  payment  of  the  money  unless  there  was  to  be  an 
assignment  of  the  claim  against  the  Saratoga  Company,  nor 
that  a  greater  sum  was  allowed  to  the  plaintiffs  in  conse- 
quence of  awarding  an  assignment.  Nothing  can  be  pre- 
sumed for  the  purpose  of  overturning  an  award;  on  the 
contrary,  it  is  familiar  doctrine  at  the  present  day  that  every 
reasonable  intendment  should  be  made  for  the  purpose  of 
upholding  an  award. 

If  the  arbitrators,  after  properly  disposing  of  the  matter 
in  controversy,  went  beyond  the  submission,  and  directed  an 
assignment  by  the  plaintiffs,  this  excess  of  authority  will  not 
destroy  that  which  was  well  done  within  the  submission. 

The  argument  for  the  defendants  assumes  every  thing 
without  proof.  It  is  said  that  the  Rensselaer  and  the  Sara- 
toga companies  both  insured  Adams  against  the  same  risk  ; 
that  the  whole  loss  has  by  the  award  been  charged  on  the 
defendants,  when  they  were  only  liable  for  a  rateable  pro- 
portion ;  and  that  the  assignment  of  the  claim  against  the 
Saratoga  company  was  directed  in  consequence  of  having 
charged  the  defendants  with  the  whole  loss.  W^  cannot' 
gather  from  the  demurrer  book  that  either  of  these  allega- 
tions are  well  founded.  The  argument  is  open  to  a  further 
remark.  If  the  whole  loss  has  been  charged  on  the  de- 
fendants, it  is  impossible  to  «ay  that  it  has  been  done  im- 
properly. If  it  was  a  case  of  double  insurance  on  the  same 
risk,  the  assured  might,  unless  there  was  something  in  the 
policy  to  control  it,  recover  and  collect  the  whole  sum  insured 
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from  one  of  the  companies,  and  thai  company  would  then 
be  entitled  to  contribution  from  the  other.  Godin  v.  Lofi' 
don  Assurance  Co.  1  Burr.  489.  Thurston  v.  Koch^  4 
Dall.  348.  1  Marsh,  Ins.  146.  1  Phil.  Ins.  326.  Ellis' 
Ins.  and  Ann.  13.  But  as  the  assured  can  in  such  cases 
have  but  one  satisfaction,  it  was  proper  that  the  plaintiffs 
should  assign  the  claim  against  the  Saratoga  company,  and 
as  that  claim,  on  the  facts  assumed,  stood  connected  with 
the  matter  submitted,  the  arbitrators  did  not  exceed  their 
authority  in  directing  the  assignment 

In  this  view  of  the  case  the  award  is  good  in  both  its 
parts,  and  then  of  course  the  whole  argument  falls  to  the 
ground.  But  it  is  enough  that  we  can  see  n^  necessary 
connection  or  dependence  between  that  part  of  the  award 
which  directs  the  defendants  to  pay,  and  that  which  requires 
the  plaintiffs  to  assign. 

It  was  not  necessary  that  the  plaintiffs  should  aver  a  ten- 
der or  offer  of  performance  on  their  part.  If  there  is  no 
necessary  connection  or  dependence  between  the  two  parts 
of  the  award,  and  that  part  which  directs  the  assignment  is 
void,  it  follows  of  course  that  the  plaintiffs  may  sue  without 
offering  to  assign.  And  if  both  parts  of  the  award  are  va- 
lid, each  party  may,  I  think,  have  an  action  for  the  default 
of  the  other,  in  the  same  manner  as  upon  independent  cov- 
enants.    This  is  not  like   the  case  of  Huy  v.  Broton^  12 

Wend.  591. 
None  of  the  minor  objections  to  the  action  are  well  taken. 

Judgment  for  plaintiffs. 
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IVhere  a  statute  prescribes  the/orm  of  an  order  or  other  summary  proceed* 
\ngf  it  must  be  followed  as  far  forth  as  is  consistent  with  the  natnre  and 
exigency  of  the  particular  proceeding:  It  was.accordinolt  Held,  that 
an  order  for  the  removal  of  fences  made  by  two  commissioners  in  the  case 
of  an  encroachment  of  a  highway  was  void,  it  not  appearing  on  ike  face 
of  the  order,  that  the  third  commissioner  was  duly  notified  to  attend  the 
meeting  of  the  board,  and  apprised  of  the  furpo$t  for  which  he  was  re- 
quired  to  attend. 

Although  an  order  be  voti,  it  ioaay  be  treated  as  voidable  merely,  and  a  csr* 
tiorari  brought  to  quash  it. 

A  certificate  of  a  jury  finding  an  encroachment  upon  a  highway^  most,  in  the 
language  of  the  statute,  state  the  particulars  of  such  encroachment :  al* 
leging  the  encroachment  to  exist  according  to  the  last  gurvey  of  a  person 
named  in  the  certificate,  without  annexing  the  survey,  or  referring  to  it 
as  on  file  in  a  public  office,  is  not  a  compliance  with  the  act. 

"Whether  such  a  certificate  can  properly  be  returned  by  the  commissionen 
on  certiorari  to  them,  or  whether  the  writ  should  not  have  isaned  to 
the  town-clerk,  and  the  certificate  been  returned  by  him,  jfuare. 

Encroachment  on  highway.  In  this  case,  a  certiorari 
was  issued  to  Orange  Foote,  Alden  Brown  and  George 
Grummond,  commissioners  x)f  highways,  of  the  town  of 
Kirkland,  in  the  county  of  Oneida,  to  which  they  returned 
that  on  22d  April,  1 837,  a  complaint  was  exhibited  to  them 
of  an  encroachment  upon  a  certain  highway  ;  that  they  im- 
mediately proceeded  to  examine  into  the  matter,  and  deter- 
mined that  an  encroachment  had  been  made,  and  agreed  to 
meet  at  a  certain  place,  on  the  20th  day  of  AprU,  for  the 
purpose  of  consulting  on  the  expediency  of  making  an  order 
for  the  removal  of  the  encroachment ;  that  they,  the  three 
commissioners,  met  accordingly,  and  having  consulted  to* 
gether^  two  of  them,  viz :  Foote  and  Brown,  made  an  order, 
and  subsequently  to  the  loss  of  the  order  of  the  eighth  of 
May,  reduced  the  same  to  writing,  as  of  the  twenty-eighth 
of  April.  The  order  thus  made,  commences  as  follows: 
<<  At  a  meeting  of  the  commissioners  of  highways,  of  the 
town  of  Kirkland,  in  the  county  of  Oneida,  holden  at  the  Inn 
of  Alden  Brown,  in  said  town  of  Kirkland,  on  the  28th  day 
of  April,  1837;  at  which  said  meeting  Orange  Foote  and 
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Jllden  Brawn,  two  of  the  commissioners  of  highways  of  said 
town,  were  preseni^  and  George,  Grummond,  having  been 
duly  notified,  did  not  attend,  (but  was)  deemed  and  adjudged 
by  the  two  commissioners  (to  be)  present.  After  a  careful  ex- 
amination of  the  road,  dLc."  they  adjudged  that  the  breadth  of 
the  road  as  originally  intended  was  three  rods,  and  that  John 
Fitch  bad  encroached.  This  paper  purported  to  have  been 
signed  by*the  three  commissioners,  but  there  is  a  note  attached 
to  it  in  these  words :  "  George  was  not  present,  but  assented 
to  the  foregoing.  April  28th,  1837."  The  commissioners 
then  further  return  that  they  caused  a  survey  of  the  road 
to  be  made  on  the  fourth  day  of  May,  the  minutes  of  which 
survey  and  an  accompanying  diagram  was  delivered  by  the 
surveyor  to  two  of  the  commissioners,  viz :  Foote  and  Brown, 
who  thereupon  gave  due  notice  to  Grummond,  of  an  intend- 
ed meeting  on  the  eigtk  day  of  May,  at  the  house  of 
Brown,  for  the  purpose  of  making  an  order  requiring  Fitch 
to  remove  the  encroachments,  and  notifying  him  to  remove 
bis  fences.  That  at  the  time  and  place  appointed;  Foote 
and  Brown  attended,  and  made  and  subscribed  an  order, 
and  also  made  and  subscribed  a  notice,  a  copy  of  which 
they  annexed  to  their  return ;  they  further  certify  that 
Grunnnond  consulted  with  them  as  to  making  the  order  and 
notice  of  the  eighth  of  May,  and  that  he  approved  of  the 
same.  The  notice  of  the  eighth  of  May,  annexed  to  the  re- 
turn, was  directed  to  John  Fitch  and  was  to  the  effect,  that 
an  order  had  been  duly  made  and  filed  in  the  town-clerk's 
office,  dated  on  the  eighth  day  of  May,  requiring  him  with- 
in 60  days  to  remove  his  fence,  specifying  the  breadth  of 
the  road  originally  intended,  describing  the  line  to  which 
his  fence  should  be  removed,  and  specifying  the  extent  of 
the  encroachment.  This  notice  was  served  on  Fitch,  on 
the  day  of  the  date  of  the  notice,  and  he  on  the  same  day 
denied  the  encroachment  in  writing.  The  commissioners 
thereupon  applied  to  a  justice  for  a  precept  to  summon  a 
jury  to  inquire  into  the  premises.  Two  juries  heard  the 
proofs  and  allegations  which  were  produced,  and  could  not 
agree  upon  a  verdict.  A  third  jury  was  summoned,  who, 
on  the  26th  July^  1837,  found  a  verdict  dnd  made  and  sub- 
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scribed  a  certificate  of  their  finding,  which  was  filed  on  the 
same  day,  in  the  town-clerk's  office.  The  jury  certify  that 
John  Fitch  has  encroached  by  fences  on  the  highway  lead- 
ing from  the  village  of  Franklin,  in  the  town  of  Kirkland^ 
to  the  town  of  Marshall,  beginning  at  the  south  line  of  bis 
farm  on  the  high-way ;  running  northerly  on  the  line  of  said 
highway  to  the  north  line  of  his  farm  on  said  highway,  cu:" 
cording  to  the  last  survey  of  Gains  BMer.  The  commis- 
sioners, in  the  return,  stated  two  surveys  to  have  been  made 
by  Butler,  one  pn  the  4th  May,  1837,  and  the  other  on  the 
24th  July,  1 837,  and  that  both  were  filed  in  the  town-clerk^s 
office. 

C.  P.  Kirkland,  for  plaintiff  in  error. 

J.  A,  Spencer,  for  the  defendants. 

By  the  Court,  Cowen,  J.  The  objection  that  a  second 
jury  could  not  be  summoned  on  the  disagreement  of  the 
first,  and  a  third  on  the  disagreement  of  the  second,  was 
abandoned  by  the  counsel  for  the  plaintiff,  on  the  counsel 
for  the  commissioners  citing  2  R.  S.  458,  <§>26,  2d  ed.,  and 
the  objection  confined  to  the  informality  of  the  order  and 
uncertainty  of  the  certificate.  The  objection  that  the  jury 
erred  on  the  merits  was  abandoned  as  not  examinable  upon 
certiorari,  on  the  authority  of  Birdsall  v.  Phillips,  17  Wen- 
dell,  464. 

Was  the  order  in  due  form  ?  The  order  of  the  8th  of 
May,  under  which  the  proceedings  were  had,  is  lost,  and  is 
not  returned  in  form,  scarcely  in  substance.  Another  was  then 
drawn  up,  as  of  a  previous  date,  the  25 th  of  April,  which 
professes  to  be  about  the  same  in  substance  as  that  of  the 
8th  of  May ;  and  the  argument  may  be  taken  to  proceed 
on  that,  or  the  previous  order  which  it  resembles  ;  though  it 
is  somewhat  difficult  to  see,  from' the  return,  whether  any 
order  is  before  us  which  we  can  notice.  The  most  favora- 
ble side  for  the  defendants  is,  to  take  the  order  of  the  28th 
of  April  as  a  representative  of  the  order  of  the  8th  of  May, 
which  was   the  t)ne  professedly  acted  on.     Is  that  in  due 
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form?  The  1  R.  S.  520,  ^129,  2d  cd.,  provides  that  or- 
ders of  this  kind,  and  others  made  by  commissioners  of 
highways,  in  execution  of  the  powers  conferred  by  title  I. 
of  ch.  14  of  part  1  of  the  Revised  Statutes,  may  be  made 
by  any  two  of  the  commissioners^  <'  provided  it  shall  appear 
in  the  order  filed  by  them,  that  all  tJte  commissioners  of 
highways  of  the  town  met  and  deliberated  on  the  subject  em^ 
braced  in  such  order;  or  were  duly  notified  to  attend  a  meet" 
ing  of  the  commissioners,  for  the  purpose  of  deliberating 
thereon.^'  The  order  in  question  does  not  state  that  they 
all  met  and  deliberated  in  this  instance ;  the  contrary  ap- 
pears. Then  is  the  other  side  of  the  alternative  complied 
with  ?  The  order  says :  *'  and  the  said  George  Grummond, 
having  been  duly  notified,  did  not  attend."  This  differs 
from  the  words  of  the  statute  which  gives  the  form.  The 
recital  stops  with  saying  he  was  duly  notified ;  it  does  not 
add /or  what  purpose.  The  statute  requires  that  the  notice 
should  be  given /or  the  purpose  of  deliberating  on  the  sub- 
ject of  the  specific  encroachment,  or  other  subject,  whatever 
it  may  be  ;  and  that  the  order  shall  expressly  state  the  pur- 
pose of  the  notice.  Here  non  constat  that  any  purpose 
whatever  was  intimated  to  Grummond.  The  notice  might 
have  been  a  mere  naked  request.  When  a  s^tute  prescribes 
the  form,  the  very  words  of  an  order  or  other  summary 
proceeding,  those  words  must  be  used,  at  least,  as  far  as 
they  can  be  applied  to  the  nature  and  exigency  of  the  par- 
ticular proceeding.  Davison  v.  GUI,  1  East,  64.  Goss  v. 
Jackson,  3  Esp.  R.  198.  According  to  the  cases  cited,  the 
order  would  be  a  nullity  ;  and  no  penalty  could  be  recovered 
against  Fitch  under  the  statute.  But  the  order  being  void, 
does  not  preclude  the  party  from  treating  it  as  voidable, 
and  bring  a  certiorari  to  quash  it  at  his  election.  Starr 
V.  The  Trustees  of  the  Village  of  Rochester,  6  Wendelly 
564,  567. 

Then,  as  to  the  certificate  of  the  jury.  This  is  intended 
as  a  guide  to  the  party  who  is  convicted  of  the  encroach- 
ment. In  removing  it,  he  is  to  conform  to  the  certificate, 
which  must,  in  the  words  of  the  statute,  <'  state  the  particu- 
lars of  the  encroachment."  2  R.  S.  518^  ^111,  2d  ed.   See 
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also  Spicer  v.  Slade^  9  Johns.  R,  359,  as  to  the  degree  of 
certainty  required  by  the  nature  of  this  proceeding.  It  can- 
not be  pretended  that  Fitch  was  particularly  informed  of 
what  he  was  to  do,  without  being  referred  to  the  survey 
of  Butler.  Non  constat,  that  this  survey  Was  annexed  to 
the  certificate,  nor  is  it  so  referred  to  that  Fitch  could  iden- 
tify it,  without  a  knowledge  of  several  extrinsic  facts  men- 
tioned in  the  return.  From  these,  he  might  guess  what  sur- 
vey was  intended.  But  it  was  easy  to  annex  the  survey  or 
a  copy  of  it,  and  refer  to  it  as  annexed,  at  least,  to  mention 
it  as  having  been  filed  and  remaining  on  file  in  the  clerk's 
office.  This  was  not  done.  Twenty  words  would  have 
made  both  the  order  and  certificate  conformable  to  the  stat- 
ute. The  commissioners  have  preferred  to  load  their  return 
with  extrinsic  facts  within  their  own  knowledge,  and  some 
of  which  they  say  were  within  the  knowledge  of  Fitch,  on 
which  it  is  sought  to  remedy  the  formal  defects  in  the  orderi 
and  to  maintain  that  Fitch  must  have  known  what  the  jury's 
certificate  meant  to  direct.  We  cannot  follow  them  out  of 
the  proceedings  to  notice  such  facts. 

I  •much  doubt,  however,  whether  the  certificate  is  properly 
before  us,  even  if  the  order  be  so.  The  former  was  made 
by  the  jury,  and  is,  by  statute,  to  be  filed  with  the  town 
clerk,  who  would  be  the  proper  officer  for  certifying  it. 
It  is  perhaps  different  with  the  commissioners'  order.  See 
Bacon^s  Abr.  tU.  Certiorari,  (F.)  No  objection  was 
taken  by  counsel,  to  our  hearing  and  disposing  of  the  case 
on  the  merits.  The  order  was  the  judicial  act  of  the  com- 
missioners, and  they  have  returned  it  without  objection. 
Let  that  be  quashed,  and  the  certificate  falls  of  course. 

Order  quashed. 
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"Where  a  testator  devises  all  his  real  and  personal  estate  to  a  derisee,  giving 
him  the  power  of  unqualified  disposition  of  the  property  devised,  the  de- 
Ttsee  takes  a  fee  simple  absolute  in  the  real  estate,  although  there  be  no 
words  of  limitation  applicable  to  such  devise,  and  notwithstanding  that 
by  a  sabseqnent  clause  in  the  will  a  limitation  over  is  created  in  favor  of 
another  person,  as  to  so  much  of  the  property  given  to  the  first  devisee 
as  may  remain  at  the  decease  of  the  first  taker. 

This  was  an  action  of  ejectment,  tried  at  the  Onondaga 
circuit,  in  September,  1837,  before  the  Hon.  Daniel  Mose- 
LET,  one  of  the  circuit  judges. 

Both  parties  claimed  under  the  will  of  Rudolph  R.  Shoe- 
maker, which  was  made  on  the  7th  June,  1827.  By  it,  the 
testator  gave  all  his  estatCj  real  and  personal,  of  which  be 
was  then  or  should  be  in  possession  at  the  time  of  his  de- 
cease, to  his  wife  Margaret,  without  any  words  of  limitation. 
The  will  also  contained  a  clause  in  these  words :  "  I  also 
will  and  beqoeath  to  my  daughter  Charity  Helmer,  the  wife 
of  Michael  Helmer,  all  the  availe  of  the  property  that  may 
remain  at  the  decease  of  my  wife  Margaret,  until  Rudolph 
Helmer  the  son  and  heir  of  her,  the  said  Charity,  shall  be- 
<iome  21  years  of  age,  then  the  said  property  more  or  leas 
remaining,  shall  be  the  property  of  him  the.  said  Rudolph, 
with  him  the  said  Rudolph  supposing  his  mother  Charity, 
if  it  m^  be  wanting,  so  long  as  the  property  remains.'* 
The  testator  died  in  1827  seized  of  about  16  acres  of  ladd, 
leaving  his  wife,  his  daughter  Charity  and  his  grandson 
Rudolph  him  surviving ;  the  latter  being  at  the  time  of  the 
death  of  the  testator  about  seven  years  of  age.  In  1831, 
Margaret,  the  toidow  of  the  testator,  conveyed  13  acres, 
part  of  the  16  acres,  to  two  of  her  sons,  under  whom  the 
defendant  claims.  In  1837  she  died,  when  this  suit  was 
commenced  by  Charity  Helmer  in  her  own  name  and  that 
of  her  husband,  for  the  recovery  of  the  13  acres,  the  remain- 
der of  the  16  acres  having  been  conVeyed  lo  her  by  her 
mother  at  the  time  of  the  conveyance  to  the  sons.    The  in- 
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come  of  the  property  was  sufficient  for  the  support  of  the 
_widow  during  her  life.  The  judge  charged  the  jury,  that 
Margaret,  the  widow,  under  the  will  of  the  testator,  took 
only  a  life  est(Ue,  and  that  upon  her  decease,  the  property 
vested  in  Charity,  the  daughter  of  the  testator.  The  jury 
accordingly  fo.und  a  verdict  for  the  plaintiffs.  The  defend- 
ant excepted  to  the  charge  of  the  judge,  and  now  moved  for 
a  new  trial. 

J.   Watson^  for  the  defendant. 

J.  A.  Spencer^  for  the  plaintiffs. 

By  the  Court,  Cowen,  J.  The  will  was  inartificially 
drawn  in  eyery  respect.  It  is  well  settled  that  the  devise 
of  all  the  testator's  real  and  personal  estate  to  Margaret, 
was  sufficient  to  carry  a  fee  in  the  land,  if  there  had  been 
nothing  ^Isc  in  the  will  shewing  that  such  was  not  the  in-» 
tention.  Technically,  in  order  to  carry  a  fee,  the  usual 
words  of  limitation  <^  her  heirs,"  &c.,  would  have  been  ne- 
cessary. But  in  case  of  wills,  where  the  intent  to  devise  a 
fee  is  made  apparent,  either  by  equivalent  words  or  other 
parts  of  the  will  indicating  that  such  was  the  probable  in- 
tent, this  has  been  received  as  a  substitute.  That  was  a 
departure  from  the  common  law,  out  of  favor  to  wills ;  in 
other  words,  out  of  favor  to  the  intent ;  and  it  was  only  to 
reach  the  intent  that  the  departure  was  allowed.  There  is 
nothing  in  the  words,  ^'  I  devise  all  my  real  estate^  necessa- 
rily incompatible  with  an  intent  to  devise  for  life  only. 
The  testator  might  have  said,  **  I  devise  all  my  real  estate 
for  life,"  and  then  the  word  estate  would  be  taken  as  mere- 
ly descriptive  of  the  subject  matter ;  and  not  as  indicating 
H  limitation  in  fee ;  and  if  by  subsequent  words  such  in- 
tent appear  to  be  plain,  there  is  no  authority  against  its 
taking  effect.  There  is  no  rule  of  law  against  the  words  of 
a  will  being  in  any  way  explained  or  limited  by  a  autisC'^ 
quent  part  of  the  same  instrument,  or  even  by  a  codicil, 
though  I  agree  that  the  qualification  should  be  explicit  If 
the  Words  had  been,  <<  after  my  said  wife's  death,  the  said 
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real  estate  shall  remaiD  to  Charity,  till,  &c.,  and  then  to 
Rudolph,"  &c.,  there  would  have  been  no  doubt  that  the  tes* 
tator  intended  but  a  life  estate  to  Margaret,  any  more  than 
if  he  had  said  so  immediately  by  express  limitation  ;  and  such 
intent  must  have  been  allowed. 

Here,  however,  the  devise  in  remainder,  is  of  all  the 
itvails  of  the  property  that  might  remain  at  the  death  of  the 
testator's  wife,  to  Charity,  &c.,  till  Rudolph's  full  age ;  and 
more  or  less  of  it  then  remaining,  to  go  over  to  him ;  as  if 
it  was  to  be  sold  or  consumed  from  time  to  time,  both  by 
Margaret  and  Charity,  as  it  came  successively  into  tbeif 
hands.  The  devise  then  stands  thus :  *'  I  devise  all  my  real 
tstate  to  Margaret,  and  the  avails  of  it  that  remain  at  her 
death,  I  devise  over  to  Charity,"  &c.  The  difficulty  is  to 
see  how  such  an  equivocal  expression  may  be  said  to  be  a 
dear  qualification  of  the  previous  words.  Does  it  not  rather 
imply  an  intention  that  Mai^ret  should  have  an  estate  ab- 
solutely disposable,  according  to  the  devising  words  when 
taken  in  the  abstract  ?  ,  If  so,  it  cannot  be  called  a  counters- 
action  of  th^  legal  import  of  those  words  ;  but  rather  a  con- 
firmation of  it.  It  looks  like  the  testator  supposing  he  might 
give  a  fee,  a  right  of  absolute  disposition  to  a  devisee,  pro* 
viding  in  the  same  will,  that  if  the  whole  or  part  of  the 
iwails  arising  from  sale,  or  other  disposition,  should  happen 
not  to  be  consumed  by  his  necessities,  it  should  go  over. 
That  would  not  carry  the  land.  At  the  utmost,  it  would 
carry  only  so  much  of  the  estate  as  the  devisee  had  not  dis- 
posed of  during  his  life.  The  law  then  rather  construes 
the  original  devise  to  mean  a  fee  simple  absolute,  in  respect 
that  the  devisee  takes  the  power  of  unqualified  disposition 
for  his  own  benefit.  In  such  case,  bis  creditors  may  take 
the  whole  infei^t  iii  the  land  to  satisfy  !h^  *u;\ :-,  <•  i'^  "j  ) 
mortgage  or  sell,  as  if  the  devise  had  b»"t»  ^'  »»ips.>jy  m  a  • » 
and  the  devise  over,  being  rrpu^i!::f.t  w*^  t! .  {]  a  ;1  .♦-^•.  is 
void.  Such  is  the  best  I  can  r/dki:  «ut  vl  U.i  cum-,  v/yih 
also  derives  considerable  a*»cl  from  4;^♦^oSly.  '1 1**  ;;•"*.;- 
pic  of  the  following  cases,  h^omu  '!i  .  c  citod  i'l  ti.r  <  ot>'^  i^ 
of  the  argonMM,  is  beliovf^d  o?' t  «y  tu  •u'-'-in  V^i^*.  :uf-.:i''ii: 
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36 :  13  id.  537,  S.  C.  on  error;  Jackaon^  ex  dem.  Living' 
aton,  V.  Robins f  15  Johns.  JR.  169;  16  id.  537,  iS^.  C.  on 
error ;  Ide  v.  Idey  5  Mass.  R.  500 ;  The  Attorney  General 
y.  Hallj  Fitzg.  314. 

The  consequence  is,  that  the  sale  by  Margaret  was  valid, 
for  the  whole  fee  ;  and  there  must  be  a  new  trial,  the  costs 
to  abide  the  efent. 


*  Roberts  vs.  Roberts. 

An  agreement  by  the  larim^  in  contemplation  of  marriage,  to  gint  to  tk« 
/bum,  bis  intended  wile,  a  farm  on  his  decease,  stating  that  after  the 
marriage  he  shall  haye  no  right  to  dispose  of  the  farm  except  to  her,  will 
be  construed  into  a  covenant  to  stand  seized  to  her  use,  although  the  tech- 
nical terms  ofsach  an  instrument,  "I  hereby  covenant  to  stand  seized,*' 
&o.,  are  not  used.  The  intent  of  the  parties  will  be  soaght  after  aii4 
enforced. 

A  prospectivt.fnaTriage  is  a  sufficient  consideration  to  support  such  cove- 
nant, when  the  marriage  is  subsequently  solemnized. 

* 

This  was  an  action  of  ejectment^  tried  at  the  Oneida  cir- 
cuity  in  October,  1838,  before  the  Hon.  Philo  GridleTi 
one  of  the  circuit  judges. 

The  plaintiff  claimed  to  recover  the  premises  in  question 
under  a  sheriff's  deed  dated  29th  August,  1837,  in  pursu- 
ance of  a  sale  by  virtue  of  an  execution  issued  bn  a  judgment 
in  his  favor,  against  Robert  Roberta^  entered  on  a  bond  and 
warrant  of  attorney,  bearing  date  Ist  December,  1833,  given 
to  secure  the  payment  of  $1775,40,  on  the  1st  February, 
1834.  The  judgment  was  docketed  25th  December,  1834. 
At  that  time  Robert  Roberts  was  the  owner  of  the  premises 
in  question,  being  40  acres  of  land,  worth  $1200. 

The  defendant,  •  Mary  Roberta^  in  her  defence  read  in 
evidence  an  instrument  in  writing,  bearing  date  2d  ^arch, 
1827,  executed  under  seal  by  Robert  Roberta  and  herself, 
in  the  words  following :  "  Thia  agreement  is  made  between 
Robert  Roberts  of,  dLC,  on  th^  first  part,  and  Mary  Roberts 
of,  &c.,  on  the  other  part/^who  intends  shortly  to  be  mar- 
ried, that  is  to  say :  the  foresaid  Robert  Roberts  promxaea^ 


* 
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couenanis  and  agrees  to  give  the  foresaid  Mary  Roberts,  his 
intended  wife,  on  condition  that  they  will  be  lawfully  mar- 
ried, as  follows — that  is  to  say ;  first,  his  farm,  which  is  situ-* 
ated,  d2.c,  that  is,  he  covenants  and  agrees  to  give  the  fore- 
said farm,  after  his  decease,  to  foresaid  Mary  Roberts  to  be 
held  by  her,  ^  her  heirs,  assigns,  administrators,  forever,  so 
that  he  has  after  their  marriage  no  right  to  sell,  will  or  de- 
mise the  foresaid  farm  but  to  foresaid  Mary  Roberts,  her 
heirs.  And  also,  that  the  foresaid  Robert  Roberts  covenants 
and  agrees  to  give  the  foresaid  Mary  Roberts  all  the  fore- 
said conditional  his  personal  property,  that  is  to  say,  all  the 
stock,  furniture,  moveable  and  immoveable,  of  what  kind 
soever,  except  the  sum  of  four  hundred  dollars,  which  he 
reserves  for  the  sole  purpose  of  leaving  in  his  last  will  and 
testament  to  whomsoever  he  pleases ;  that  is  to  say,  the 
foresaid  Robert  Roberts  gives  over  by  agreement  to  the/ore-^ 
said  Mary  Roberts,  after  his  decease,  on  condition  that  they 
will  be  married,  all  his  real  and  personal  property,  except 
the  sum  of  four  hundred  dollars,  which  he  intends  to  make 
a  will  of;  and  also,  by  this  agreement,  he  makes  void,  dis- 
annuls and  revokes  all  wills  and  testaments  which  he  for- 
merly made.''  The  defendant  proved  her  intermarriage 
with  Robert  Roberts  after  the  execution  of  the  instru- 
ment  thus  produced  by  her,  on  the  day  of  its  execution,  and 
that  Robert  Roberts  died  before  the  commencement  of  this 
suit :  all  which  evidence  on  the  part  of  the  defendant  was 
objected  to  by  the  plaintiff  as  inadmissible.  On  the  grounds : 
1.  That  th^  instrument  did  not  convey  or  profess  to  convey 
the  legal  title  to  the  premises,  but  was  merely  an  executory 
agreement  to  convey  or  to  devise ;  and  2.  That  it  was  not 
founded  on  a  sufficient  consideration,  and  was  void  as 
against  creditors;  but  the  objection  wa»  overruled  by  the 
circuit  judge,  and  the  evidence  received.  The  plaintiff  then 
produced  an  account  stated  between  him  and  Robert  Rob- 
erts, at  the  time  of  the  execution  of  the  bond  and  warrant, 
consisting  of  four  charges  of  $120  each,  for  four  years,  ser- 
vices rendered  by  the  plaintiff  for  Robert  Roberts,  previous 
to  Ist  December,  1808,  and  the  interest  upon  sucb  charges  up 
to  1st  December^  1833,  amounting  in  the  whole  to  the  sum  of 
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$1775,40,  which  was  acknowledged  by  Robert  Roberts  to 
be  due  to  the  plaiDliff ;  and  he  called  a  number  of  witnesses 
to  prove  the  services,  and  also  to  prove  declarations  of  Rob* 
ert  Roberts,  who  was  the  father  of  the  ^plaintiff,  that  on  bis 
decease  the  plaintiff  should  have  his  farm.  On  the  plaintiflfs 
resting,  the  circuit  judge  ruled  that  to  entitle  tho  plaintiff  to 
impeach  or  question  the  defendant's  title  under  the  marriage 
settlement,  he  was  bound  to  show  himself  a  creditor  of  Rob- 
ert Roberts  at  the  time .  the  marriage  settlement  was  made, 
having  such  a  demand  as  he  couid  and  had  a  right  to  en- 
force ;  that  the  demand  was  stale ;  that  the  contract  between 
the  parties,  if  ever  binding,  appeared  to  have  been  an  ar- 
rangement looking  not  for  payment  in  money,  but  to  a  test^* 
mentary  provision  or  devise  of  the  farm  ;  that  the  claim  of  the 
plaintiff  was  not  of  such  a  character  as  would  uphold  a  judg- 
ment against  the  rights  acquired  by  the  defendant  under  the 
deed  produced  by  her,  and  that  he  should  feel  himself  bound 
to  instruct  the  jury  to  find  a  verdict  for  the  defendant.  The 
plaintiff  thereupon  submitted  to  a  nonsuit,  with  liberty  to 
make  a  case,  and  apply  for  a  new  trial.  The  defendant  ac» 
cordingly  moved  for  a  new  trial. 

C.  P.  Kirklandy  for  the  plaintiff. 

J.  A.  Spencer f  for  the  defendant 

By  the  Court,  Cowen,  J.  The  whole  case  turns  on  the 
question,  whether  the  instrument  offered  and  received  in  evi- 
dence passed  a  legal  title  to  the  defendant.  The  considera- 
tion of  marriage  was  sufficient  to  sustain  it,. as  against  credi- 
tors ;  and  if  the  frame  of  the  instrument  be  such  as  to  render 
it  effectual  for  the  end  proposed,  the  plaintiff's  judgment  and 
purchase  could  not  divest  the  defendant's  title.  If  ineffee^ 
tual,  the  defendant  was  in  no  condition  to  contest  the  judg* 
ment  on  the  ground  of  fraud. 

The  object  of  the  instrument  was  to  carry  a  fee  to  the 
wife  after  the  husband's  death.  It  is  inartificially  drawn; 
and  if  it  be  operative  in  any  way,  it  must  be  as  a  covenant 
to  stand  seized.      The  only  difficulty  in  ^ving  it  such  a 
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character  arises  from  the  operative  words ;  for  the  consid- 
eration, being  a  marriage  to  be  had,  is  like  the  considera- 
tion of  blood,  a  distinctive  and  controlling  feature.  4  BarL 
Elem.  of  Conveyancing f  636, 642.  3  Wood's  Conveyancings 
573.  Per  Savage,  CA.  J.  in  Jackson,  ex  dem.  Howell,  y. 
JohnjA  Cowen,  427,  430,431.  A  freehold  to  commence 
tfi  futuro,  may  be  granted  by  this  form  of  conveyance. 
Piifield  V.  Pearce,  March,  50.  Roe,  ex  dem.  Wilkinson,  v. 
Tranmer,  2  WiU.  75.  Willes,  682,  S.  C.  WaUis  v.  Wal- 
Ks^  4  Mass.  R.  135.  Jackson,  ex  dem.  Wood,  r.  Swart,  20 
John.  85.  The  remarks  of  Willis,  Ch.  J.  in  the  case  cited 
from  Wilson,  seem  to  embody  almost  every  thing  which  it 
is  necessary  to  look  at,  as  a  test  of  the  instrument  before 
us.  I  cite  them  from  the  case  as  reported  by  Wilson. 
The  chief  justice  begins  by  stating,  with  marked  approba- 
tion, the  words  of  Lord  Hobart,  in  bis  reports,  fol.  277, 
where  he  says:  "1  exceedingly  commend  the  judges  that 
are  curious  and  almost  subtil,  astuli,  to  invent  reason  and 
means  to  make  acts  according  to  the  just  intent  of  the  parties, 
and  to  avoid  wrong  and  injury  which  by  rigid  rules  may  be 
wrought  out  of  the  act.''  He  said  Lord  Hobart  was  a  very 
great  man ;  and  added,  <<  my  Lord  Hale,  in  the  case  of 
Crossing  ▼.  Scudamore,  1  Ventr.  141,  cites  and  approves 
of  this  passage  in  Hobart.  Although  formerly,  according 
to  some  of  the  old  cases,  the  mode  or  form  of  a  convey- 
ance was  held  material,  yet  in  later  times,  where  the  intent 
appears  that  the  land  shall  pass,  it  has  been  ruled  other* 
wise ;  and  certainly  it  is  more  considerable  to  make  the 
intent  good  in  passing  the  estate,  if  by  any  legal  means  it 
may  be  done,  than  by  considering  the  manner  of  passing  it, 
to  disappoint  the  intent  and  principal  thing,  which  was  to 
pass  tbe  land."  The  case  to  which  he  thus  spoke,  was  a 
conveyance  of  a  freehold  in  futuro,  expressing  both  a  pe- 
cuniary consideration,  which,  standing  alone,  would  leave  it 
void,  as  being  a  bargain  and  sale ;  and  another  of  blood, 
upon  which  it  might  enure  as  a  covenant  to-  stand  seized. 
And  he  concluded  thus :  "  We  are  all  of  opinion  that,  in 
this  case,  there  is  every  thing  necessary  to  make  a  good 
and  effectual  covenant  to  stand  seized  to  uses.    First,  here 
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is  a  deed.  Secondly,  here  are  apt  words  ;  the  word  grant, 
alone,  would  have  been  sufRcient ;  but  there  are  other  words 
besides,  which  are  material.  Thirdly,  the  covenantor  was 
seized  in  fee.  Fourthly,  here  appears  a  plain  intent  that 
Wilkinson  should  have  the  land,  Slc.  ;  and  lastly,  here  is  a 
sufficient  consideration,,"  &c.  Several  old  authorities  are 
cited  to  the  same  effect ;  and  the  case  concludes,  by  saying 
the  whole  court  were  clear  that  a  man  seized  might  covenant 
to  stand  seized  to  the  use  of  another  person,  after  the  cove- 
nantor's death.  The  same  case  is  also  very  well  reported  in 
Willes,  682,  by  the  title  of  Doe,  ex  dem.  Willkinaon,  v. 
Tranmarr,  whence  it  is  cited,  and  the  general  reasoning  ap- 
proved by  Spencer,  C.  J.  in  Jackson  v.  Swart,  before  cited  ; 
and  by  Swft,  C.  J.  in  Barrett  v.  French,  1  Conn.  H.  354. 
363,  et  seq, ;  and  see  MiUedge  v.  Lamar,  4  Desauss.  617, 
626,  7.  So,  in  Jackson,  ex  dem.  Trowbridge,  v.  Duns* 
bagh,  1  Johns.  Cas.  91,  a  deed  which  was  in  terms  one  of 
bargain  and  sale,  and  expressing  a  pecuniary  consideration, 
appearing  by  a  contemporary  instrument  to  be  in  fact  for  the 
consideration  of  blood  and  a  future  marriage,  was  sustained 
as  a  covenant  to  stand  seized,  and  held  operative  as  such  to 
carry  a  fee  in  futuro.  The  same  thing  was  held  in  Jac^ 
son,  ex  dem.  Staats,  y.  Staats,  11  Johns.  R.  337,  339, 

851. 

Marriage,  as  we  said,  is  an  equally  good  consideration 
with  blood ;  and  it  may  be  a  marriage  to  be  solemnized 
thereafter,  which  may  be  shown  in  proof  to  have  been  ac- 
tually solemnized,  as  was  done  here.  7  Bacon^s  Abr.  Uses 
and  Trusts,  p.  99,  Phil.  ed.  1813.  Barton  says:  "The 
consideration  of  a  marriage  to  be  had  will  raise  a  use,  be- 
cause the  present  estate  is  in  the  baron  ;  and  what  is  limit- 
ed to  the  feme  is  only  a  remainder."  4  Bart.  Elem.  Con-' 
veyancing,  640.  Both  writers  rely  on  what  Twisden,  J. 
said  in  Stephens  v.  Brittredge,  Sid.  83.  Barton  translates 
Siderfin  the  most  fully.  Cains  and  wife^s  lessee  v.  Jones, 
5  Yerg.  249,  is  a  very  striking  illustration  of  this  rule  of  con- 
struction 

No  roan  I  think,  can  dispute,  that  in  the  case  at  bar,  the 
intent  of  the  parties  was  to  carry  a  fee  to  the  defendant  af- 
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ter  her  husbaod's  death.     And  here  are  all  the  requisites 
mentioDed  by  Willes,  C.  J.  before  cited,  except  the  precise 
operative  words  used  in  the  deed  to  which  he  was  speak^* 
log.     But  in  that  case,  the  words  were  not  the  technical 
ones  which  belong  to  a  covenant  to  stand  seized.     When 
that  sort  of  conveyance  is  drawn  with  strict  formal  proprie* 
ly,  the  terms  by  which  it  is  characterised  are  used:  ."I 
hereby  covenant  to  stand  seised"  to  such  and  such  uses.    4 
^art.  Elem.  of  Conveyancings  642.     This  phrase  was  al<* 
ways  construed  to  raise  a  use,  especially  when  the  deed  ex-^ 
pressed  a  consideration  of  blood  or  piarriage«     As  the  con« 
sideration  is  the  foundation  of  the  conveyance,  no  particu-* 
lar  form  of  words  is  necessary.     Id.     Most  of  the  questions 
have  arisen  on  the  ordinary  words  used  for  conveying  an 
estate  presently,  such  as  git^e,  grant,  seU,  &.c.,  which  have 
been  turned  into  a  convenant  by  reason  of  the  consideration ; 
and  thus  been  made  to  pass-  a  freehold  to  commence  in  fv^ 
turo,  or  to  pass  an  estate  without  livery  of  seizin,  &c.     See 
the  cases  before  cited  from  March,  fVils.,  Terg.  &c.  and 
per  Wilson,  J.  in, Uabergram  v.  Vincent,  2  Ves,  jun.  226. 
Before  the  statute  27  Hen.  VIII.,  I  R.  L.  0/  1813,  p.  72,  the 
covenant  to  stand  seized   was  enforced  like  a  use  which 
was  raised  by  a  feoffment ;  and  when  the  statute  came,  it 
was  held  to  execute  the  use  in  the  covenantee,  the  same  as 
if  it  had  been  declared  by  a  conveyance  in  the  more  com* 
mon  form.     Gilb.  Uses  and  Trusts,  1 10,  Lond.  ed.  of  1741. 
S\DiJt,  a  J.  in  Barrett  v.  JVcncA,  1  Conn.  JR.  363.     The 
words  in  the  conveyance  before  us  are,  in  part,  words  of 
covenant  to  give  and  secure  to  the  defendant  the  premises 
in  question  after  the  death  of  the  husband,  to  be  held  by  her 
in  fee^  in  such  a  manner,  that  after  the  marriage,  he  could 
in  no  way  dispose  of  the  land.    Now  I  admit  there  are 
several  old  cases,  on  which  this  conveyance  might  be  con- 
sidered a  mere  executory   covenant,   not  reached   by  the 
statute  of  uses.     I  do  not  go  into  them  particularly.    There 
are  several  collected  in  7  Bacon^s  Abr.  ed.  before  cited,  p. 
100,  which  sufficiently  exemplify   the  remarks  of  Willes, 
C.  J.  that  the  verbal  form  of  conveyance  was  too  much  re- 
VoL.  XXII.  19 
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garded.  This  is  especially  apparent  of  the  case  there  cited 
from  Andersatif  25,  case  55.  But  it  will  be  seen,  by  the  lat* 
ter  cases,  that  it  matters  very  little  what  the  operative 
words  import  when  taken  by  themselves.  In  Habergram 
T.  Vincent^  before  cited^  Wilson,  J.  supposed  a  deed  by 
words  of  feoffment  to  a  relation  and  his  heirs ;  ^nd  adds ; 
^'  If,  is  obvious,  the  mode  in  which  it  was  intended  to  do 
that,  was  by  that  common  law  conveyance  called  a  feoff- 
ment. But  the  party  cannot  take  by  feoffment :  then  the 
law  says,  here  is  an  agreement  by  deed ;  the  parties  are  re- 
ktions,  and  that  is  a  consideration  for  rabing  a  use  ;  there- 
fore,  it  shall  be  construed  a  covenant  to  stand  seized  to  the 
use  of  the  person  specified,  in  Ifee,  and  the  estate  passes,  not 
by  feoffment,  as  the  ded  says,  but  by  virtue  of  the  statute 
of  uses ;  and,  tit  re#  magis  valeat,  &c.,  that  instrument  call- 
ed a  feoffment,  shall  operate  as  a  covenant  to  stand  seized, 
in  order  to  support  the  intention."  In  Jacksofiy  ex  dem. 
Woodi  V.  Swarty  20  Johns.  R.  85,  the  husband  and  wife 
joined  in  conveying  the  land  of  the  former  to  their  son,  re- 
serving  to  themselves  the  use  for  life ;  and  the  wqrd  reserve 
was  turned  into  a  covenant  to  stand  seized  for  the  life  of 
the  wife.  The  short  of  the  argument  is,  that  courts  will 
change  and  subvert  the  meaning  of  the  operative  words, 
in  order  to  reach  the  intention.  "  I  bargain,  sell,  give,  en- 
feoff, confirm,  convey,  or  reserve,"  <&c.  shall  be  read,  *^  I 
covenant,"  &c.  Surely,  it  is  but  following  out  the  same 
path  of  argument,  to  say  that  words  importing  of  themselves 
an  executory  contract,  as  here,  *'  I  covenant  and  agree  to 
give"  the  farm,  &c.  shall  be  read,  not  as  words^of  executo- 
ry covenant,  but  of  present  covenant  to  stand  seized,  if  the 
intent  be  plainly  so.  Why  can  they  not  as  well  be  made 
to  read  as  words  of  present  conveyance  and  passing  an  es- 
tate? The  parties  tell  us  they  used  them  in  that  sense. 
Words  of  present  demise  are  technically  necessary  in  a 
lease ;  yet  equivalent  words,  and,  among  others,  a  mere 
covenant  or  agreement  executory  is  sufllicient,  if  on  the 
context  it  appear  that  the  parties  intended  to  pass  in  inter- 
est presently.    Woodf.  Land,  and  Ten.  6,  Lend.  ed.  qf  1 804. 
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Bac,  Abr.  Leases^  fyc.  (k).  SavagCy  C.  J.  in  Jackson,  ex 
dem.  Bvlkley  ▼.  Dddcroix,  ^  WindeUy  438,  et  seq.  A  sub- 
seqaeot  clause  here  is  more  direct:  *' That  is  to  say,  the 
said  Robert  Roberts  gives  over  by  agreement  to  the  fore- 
said Mary,  after  his  decease,"  &c.  The  words  here  come 
almost  literally  within  a  series  of  cases.  The  word  give  is 
the  aptest  term  of  a  feoffment.  2  Black.  Comm.  310.  Tkis 
has  been  so  oftea  turned  to  another  nature,  in  order  to  sup- 
port the  intent,  that  Wilson,  J.  puts  it  by  way  of  illustrating 
the  rule  now  prevalent,  that  the  law  will  break  through  all 
form  of  words  for  such  a  laudable  purpose.  To  apply  his 
reasoning:  Here  we  have  a  consideration  which  has  been 
held  to  operate  most  powerfully  in  working  a  covenant  to 
stand  seized,  even  out  of  words  which  in  themselves  import 
the  contrary.  A  consideration  of  prospective  marriage  is 
treated  not  merely  as  a  good,  but  valuable  consideration. 
Cains  and  wife's  lessee  v.  Jones^  before  cited.  It  is  quite 
obvious  that  neither  party  looked  to  any  future  act,  in  order 
to  pass  the  estate ;  but  their  intent  was  to  make  it  pass  by 
the  deed  they  executed  the  day  before  their  marriage ;  and 
however  we  might  have  been  embarrassed  by  words,  on  the 
authority  of  some  of  the  old  cases,  I  think  we  are  entitled, 
on  the  more  rational  rule  of  modern  times,  to  overlook  tbem^ 
and  carry  the  plain  intent  of  these  parties  into  effect  In 
that  view  of  the  matter,  the  circuit  judge  was  right ;  the  non* 
suit  mus*t  stand,  and  a  new  trial  be  denied. 

New  trial  denied. 


148  CASES  IN  THE  SUPREME  COURT. 


Rterss  and  others  t;.  Wheeler. 

Where  a  testator  gives  all  his  hack  lands  to  certain  devisees,  ^aro2  endfnet 
is  admissible  to  designate  the  premises,  as,  by  showing  that  certain  lands 
owned  bj  him,  were  called  and  known  by  that  designation  by  him,  hia 
^mily  and  neighbors. 

Declarations  of  the  testator  «<  the  time  of  the  making  of  the  wUl^  explaining  ' 
the  meaning  of  the  terms,  or  defining  the  property  intended  to  be  devis- 
ed cannot  be  received  in  evidence ;  but  if  made  befgre  or  after  the  ezeea* 
tion  of  the  will,  proof  of  such  declarations  is  admissible. 

The  role  that  to  be  valid,  a  will  or  other  writing  mast  be  certain  in  itedf^ 
applies  only  to  socb  particulars,  as  do  not  in  their  own  nature  refer  to 
any  thing  dehors  the  instrument  in  question. 

Where  a  plaintiff  in  ejectment  claims  in  the  declaration  the  whole  of  cer- 
tain premises,  and  shows  title  to  only  a  moiety^  and  a  nonsuit  is  granted, 
and  on  application  a  new  trial  is  granted,  an  amendment  of  the  declariF 
tion  will  be  permitted,  the  costs  to  abide  the  event. 

•  

This  was  an  action  of  ejectment,  tried  at  the  Yates  cir- 
cuit, in  December,  1838,  before  the  Hon.  Daniel  Mose- 
LET,  one  of  the  circuit  judges. 

The  plaintiffs  claimed  to  recover  109  acres  of  land  situ- 
ate in  the  town  of  Milo,  in  the  county  of  YateSy  under  a  de- 
yise  in  the  last  will  and  testament  of  Gozen  Ryersa,  of  Rich^ 
mondy  in  this  state,  bearing  date  2l8t  October,  1800,  in 
these  words :  "  Item.  I  give  and  bequeath  all  my  back  lands, 
to  my  grand-children  now  living,  and  to  those  that  Qiay  (be) 
born  hereafter,  share  and  share  alike  in  severalty,  each 
to  receive  his  or  her  share,  as  they  respectively  become  of 
age,  and  to  their  heirs  and  assigns  forever."  By  previous 
devises  in  the  same  will,  he  had  given  sundry  parcels  of 
real  estate  situate  in  the  county  of  Richmond  to  a  son, 
daughter,  and  grand-child.  The  plaintiffs  proved  that  the 
testator,  Gozen  Ryerss,  was  the  owner  of  a  tract  of  S400  or 
8600  acres  of  land  in  the  vicinity  of  the  court  house  in 
Yates  county,  that  these  lands  were  called  by  the  testator 
his  back  landsy  and  were  also  so  called  and  known  by  his 
family  and  neighbors  on  Staten  Island.  The  witness  who 
proved  this  fact,  testified  that  his  father-in-law,  not  the  testa- 
tor, who  also  resided  on  Staten  Island,  and  himself,  whilst  be 
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lesided  there,  owned  lands  in  the  western  part  of  this  state, 
and  that  they  also  called  their  lands  back  lands.  The  whole 
of  this  evidence  in  relation  to  the  name  by  which  these  lands 
were  known,  and  particularly  as  to  the  declarcMons  of  the 
testator  designating  the  lands  as  back  lands,  was  objected  to 
by  the  defendant's  counsel,  but  the  objection  was  overruled. 
The  plaintiffs  were  nine  in  number,  and  the  declaration  con- 
tained nine  counts.  The  sixth  count  was  in  the  names  of 
Oozen  Adrian  Myerss  and  Thomas  Baxter,  claiming  the. 
whole  of  the  premises  in  fee.  There  was  evidence  adduced 
ID  show  title  in  all  the  plaintiffs  named  in  the  declaration  as 
derived  from  the  grand-children  of  the  testator,  but  the  plain- 
tiffs' counsel  finally  abandoned  all  the  counts  except  the 
siith,  and  having  succeeded  in  showing  title  in  the  plaintiffs 
named  in  that  count,  to  a  moiety  of  the  premises  claimed, 
rested.  The  defendant's  counsel  thereupon  moved  for  a 
nonsuit  on  the  grounds :  1.  That  the  plaintiffs  had  failed  to 
show  any  title  to  the  premises  in  question,  by  reason  of  the 
uncertainty  of  the  terms  back  lands,  and  2.  That  the  plain- 
tiffs named  in  the  sixth  count,  had  shown  title  to  only  a 
moieiy,  whereas,  in  the  count,  they  claimed  the  whole  of  the 
premises.  The  circuit  judge  granted  a  nonsuit,  without 
stating  the  grounds  upon  which  the  order  for  the  nonsuit 
was  made.  .  The  plaintiffs  ask  for  a  new  trial. 

H.  WeUes,  for  the  plaintiffs. 

B.  Davis  Noxonj  for  the  defendant. 

By  the  Court,  Cowen,  J.  I  can  hardly  think  the  judge, 
in  granting  the  motion  for  a  nonsuit,  laid  any  considerable 
stress  upon  the  supposed  yariance  between  the  proof  and 
the  sixth  count.  Whether  the  plaintiffs  had  made  title  in 
severalty,  or  in  common,  the  ji^ge  had  a  right  to  disregard 
the  variance  in  his  discretion,  and  probably  would  have 
done  so,  though  I  admit  this  lay  in  his  discretion.  Holmes 
V.  Sedy,  17  WendeU,  75,  79,  80.  Weed  v.  The  Saratoga 
and  Schenectady  JR.  JR.  Co.,  19  WendeU,  541,  2.  Under 
the  peculiar  circumstances  of  this  case,  the  plaintiffs  may, 
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If  they  shall  be  so  advised,  amend  by  adding  counts,  or 
modifying  those  already  in  the  declaration,  in  such  a  man« 
ner  as  to  avoid  any  variance  from  the  proof  at  the  trial. 

We  are  entirely  satisfied  that  a  new  trial  should  be  grant- 
ed, on  the  first  ground  taken  for  a  nonsuit.  The  term 
hack  lands  was,  it  is  true,  insufficient,  of  itself,  to  desig- 
nate any  particular  class  of  lands  owned  by  the  testator.  It 
was  uncertain ;  and  might  refer  to  different  objects,  or  to 
none  upon  which  any  distinctive  character  could  be  fasten- 
ed by  extrinsic  proof.  But  id  certum  eat^  quod  cerium  reddi 
potest.  You  must,  in  the  most  accurate  description,  go  out 
of  the  instrument  in  order  to  apply  it  to  the  subject  matter 
of  the  devise  or  grant;  Wigram  on  Extr.  Eo.  38,  41* 
Phil.  Bo.  %th  Lond.  ed.  731.  I  id.  1th  ed.  wUh  notes  by 
Cowen  Sf  HUl,  note  957,  p.  1399.  Sutherland,  J.  in 
Jackson,  ex  dent.  Lowell  v.  Parkhurst,  4  Wendell,  374 ; 
and  as  far  as  we  are  able  to  collect  from  the  evidence* 
that  was  effectually  done  in  this  case ;  at  least  a  jury  might 
have  so  understood  the  testimony  of  Mersereau.  The 
premises  in  question  and  other  lands  in  the  same  vicinity 
were  known  and  called  by  the  testator,  during  bis  lifetime, 
and  by  his  family  and  neighborhood,  back  lands.  This  is 
like  a  man's  making  a  map  of  his  lands  on  which  he  desig- 
nates certain  parcels  by  certain  names  ;  and  then  devises  or 
conveys  them  accordingly.  A  nick  name^  or  a  name  by  re- 
putation given  by  the  testator,  and  current  in  his  family  and 
neighborhood,  is  sufficient  to  designate  the  devisee.  Wigram 
on  Extr.  Ev.  38,  9,  and  the  cases  there  cited ;  and  why  not 
the  subject  matter  devised  ? 

The  rule  that  to  be  valid;  a  will  or  other  writing  must  be 
certain  in  itself,  has  no  application  except  to  such  particulars 
as  do  not  in  their  own  nature,  refer  to  any  thing  dehors 
the  instrument  in  question.  A  devise  to  A.  and  B.  and  his 
heirs,  might  be  irremediable  uncertain  in  respect  to  what 
heirs  are  intended.  But  the  parcels  in  a  devise  always  lie 
out  of  it,  and  must  be  sought  by  evidence  aliunde.  The 
search  may  indeed  be  unavailing,  but  still  there  is  the  right 
of  search,  and  questions  are  thus  every  day  raised  for  the 
jury. 
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The  form  of  one  of  the  objections  at  the  trial  teems  to 
suppose,  that  the  testimony  came  within  those  cases  which 
refuse  the  testator's  declarations  intended  by  him  directly 
to  ^plainjthe  words  of  his  will ;  and  I  agree  that  such  dec- 
laration especially  if  they  were  made  at  the  time  of  fra- 
ming the  will,  are  not  admissible.  Sir  John  Leach,  in  Goblet 
y.  Beechify  Wigr.  Extr.  Ev.  151,  App^^  rejecting  the  evi- 
dence of  Mar§  HoU^  which  related  to  what  NoUekena  said 
at  the  time  of  her. witnessing  his  will.  Lord  Thurlow  said 
very  properly  in  Fonnereau  v.  Poyniz,  1  Br.  C.  C.  477, 
<*  I  lay  out  of  the  Case  all  dedaraiions  of  the  testatrix  of 
what  she  really  tneant  to  give,  at  the  time  of  making  her  wUl ; 
and  all  state  of  her  property  from  whence  it  might  be  infer- 
red what,  stie  meant.**  But  he  immediately  added,  "  you 
must  here  evidence  concerning  the  subject  to  which  the  will 
applies,  in  order  to  see  whether  the  description  applies  op/- 
ly  or  not.^*  All  the  cases  agree  that  this  latter  rule  lets  in 
what  the  testator  iit^^lone  to  his  property,  in  altering  its 
nature  or  its  form.  His  acts  have  thus  left  it  within,  or  ta- 
ken it  out  of  the  description,  and  there  are  several  cases 
that  his  declarations  are  admissible  for  the  like  purpose  of 
applying  the  description.  Sanford  v.  RaikeSi  1  Meriv, 
646,  will  serve  in  a  good  measure,  to  illustrate  both  propo- 
sitions. The  testator  had  ordered  timber  to  be  cut  down 
on  his  Youlston  estate,  to  the  value  of  £10,000 ;  afterwards 
he  devised  a  hobse,  which  he  had  before  agreed  for  the  pur- 
chase of,  to  one  Sanford ;  and  added  in  his  will,  <<  which 
[house]  is  to  be  paid  for  out  of  timber  which  I  have  order- 
ed to  be  cut  down.''  Sanford  filed  his  bill  to  compel  the  ap-^ 
plication  of  the  Toulston  estate  tirnber  to  the  purpose  of  pay- 
ing for  his  house.  It  was  denied  by  the  defendants  that  the 
will  could  be  explained  by  evidence  of  what  the  testator 
had  directed  as  to  cutting  down  the  timber.  To  which  the 
master  of  the  rolls  (Sir  William. £rrant,)  answered:  "I  had 
always  understood,  that  where  the  subject  of  a  devise  was 
described  by  reference  to  some  eitrinsic  fact,  it  was  not 
merely  competent,  but  necessary,  to  admit  extrinsic  evi- 
dence to  ascertain  the  fact,  and  through  that  medium,  to 
ascertain  the  subject  of  the  devise.    Here  the  question  is 
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not  upon  the  devise,  but  upon  the  subject  of  it.  Nothing  is 
offered  in  explanation  #f  the  will,  or  in  addition  to  it  The 
evidence  is  only  to  ascertain  what  is  included  in  the  descrip- 
tion of  the  thing  devised.  '  When  there  is  a  depse  o^the 
estate  purchased  of  A.,  or  of  the  farm  in  the  occo|^on  of 
B.,  nobody  can  tell  v^hat  is  given,  till  it  is  shown  by  extrin* 
sic  evidence  what  estate  it  was  that  was  purchased  of  A.^ 
or  what  farm  was  in  the  occupation  6f  B.  What  is  there, 
in  the  fact  here  referred  to,  viz :  an  antecedent  order  for 
cutting  down  timber,  that  makes  it  less  a  subject  of  extrin- 
sic evidence  than  such  an  one  as  I  have  alluded  to  7  The 
moment  it  is  shown  that  it  was  a  given  number  of  trees 
growing  in  such  a  place,  or  £10,000  worth  in  value  of  the 
timber  on  such  an  estate  that  the  testator  had  ordered  to  be 
cut  down,  the  subject  of  the  dei(ise  is  rendered  as  certain  as 
if  the  number,  value  or  situation  of  the  trees  had  been  speci- 
fied in  the  will." 

Then  in  respect  to  the  il^me  of  a^^tate  fixed  by  the 
declarations  of  the  testator.  In  Doe.  ex.  dem.  Beach,  v.  T%e 
Earl  of  Jersey,  1  Barn,  fy  Aid.  550,  in  K.  J?.,  3  Bam.  fy 
Cress.  870,  S.  C.  in  'House  of  Lords,  the  testator  devised 
thus :  '^  all  my  Briton  Ferry  estate,  and  all  my  P.,  C.  estate, 
which,  as  well  as  my  Briton  Ferry  estate,  lies  in  the  county 
of  Ghtnorgan.'^  The, court  held  that  the  devisee  was  not 
confined  to  the  Briton  Ferry  estate,  lying  within  the  county 
of  Glamorgan,  but  might  recover  certain  premises  lying  in 
Brecon,  out  of  the  parish  of  Briton  Ferry,  and  out  of  Gla- 
morgan, because  the  premises  had  been  known  and  reputed 
as  a  part  of  the  Briton  Ferry  estate.  Abbott  Ch.  J.  said, 
the  words  <'  all  that,  my  Briton  Ferry  estate,  &c.  denote  a 
property  known  to  the  testratrix  by  the  name  of  her  Briton 
Ferry  estatej^  Among  other  things,  the  entries  of  the  stew- 
ards of  the  testatrix  and  her  predecessors,  in  which  they 
called  the  premises  in  quesljpn  ''  Briton  Ferry  estate,  in  the 
county  of  Brecon,"  was  held  to  have  been  properly  receiv- 
ed at  the  trial.  In  short,  the  case  was  in  principle  precise- 
ly the  one  before  us.  Evidence  was  received  both  of  the 
testatrix's  own  declarations,  and  those  made  by  her  agent,  the 
steward,  and  the  reputed  name  under  which  the  parcel  was 
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comprehended.  Abbott,  Ch.  J.  added,  that  the  questiod 
was  one  of  parcel^  or  no  pared,  and  the  purpose  of  the  ev^ 
idence  was  so  obvious  that  the  judge  did  right  in  receiving 
it,  Without  the  counsel  being  put  to  specify  the  object  with  a 
▼iew  to  which  it  was  offered.  The  case  of  Haich  v.  Hatch, 
2  Hayw.  82,  is  also  in  point. 

It  is  very  common  that  neither  the  judge  nor  jury  can 
understand  the  meaning  of  a  word  used  to  denote  the  sub- 
ject of  bequest  or  devise.  The  testator  may  express  him- 
self in  a  foreign  language,  or  use  terms  with  which,  as  a 
member  of  a    particular  trade  or  calling,  he   is  familiar, 


fr.  on  JE2rfr.  Eu,  34,  5,  or  in  language  whicih  has  a  pro* 
Tincial  or  local  meaning.  GreaL  Eq.  Ev.  199.  In  either 
case,  persons  acquainted  with  the  meaning  of  the  words 
must  be  received  as  witnesses  to  translate  or  define  them. 
Id.  id.  NoUekens,  the  sculptor,  bequeathed  "  all  the  mar>> 
ble  in  the  yard,  the  tools  in  the  shop,  bankers,  mod,  d&c. 
and  sculptors  were  received  to  show  that  mod.  meant  model^f 
and  then  what  the  latter  word  was  understood  to  import 
among  sculptors.  Ooblet  v.  JSeecAy,  3  Sim.  24.  Wigr.  on 
Exir.  Eu.  139,  App.  S.  C. 

I  mentioned  a  devise  to  another  by  a  nick  name.  In 
Andrews  v.  TTiomo^,  1  CoXy  225,  Sir  Lloyd  Kenyon  admit- 
ted, you  may  prove  that  the  testator  usually  called  the  de- 
visee by  that  name.  Again,  in  Herbert  v.  JReid,  16  Ves* 
481,  the  testator  bequeathed  £500  to  Jane  Herbert,  if  in 
his  service  at  the  time  of  his  decease.  She  lived  with  and 
served  the  testator  some  time,  but  left  his  house  shortly  be- 
fore his  death,  and  his  declarations  soon  after  she  left  were 
received,  to  show  that  he  still  considered  the  legacy  as  her 
due,  and  that  she  was  to  return,  if  he  got  well.  And  it  was 
inferred  on  the  whole  of  what  he  said,  that  he  did  not  con«- 
aider  her  as  having  quit  his  service,  though  she  had  actually 
left  the  house.  She  therefore  obtained  a  decree  for  the 
legacy. 

So  much  for  the  declarations  of  the  testator.  They  are 
clearly  receivable  as  giving  a  name  or.  character  either  to 
the  devisee  or  the  property  devised  ;  and  that  too,  as  appears 
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by  the  cases,  whether  such  declarations  be  made  before  or 
after  the  will  was  executed. 

In  the  case  at  bar,  the  name  of  the  premises  in  question 
as  given  by  the  testator  when  he  talked  of  them  was  i>ack 
lands.  Sometimes  he  gave  them  another  name,  but  I  un- 
derstand the  evidence  to  be  that  he  most  usually  called  them 
back  lands ;  and  there  can  be  no  doubt  that  proof  to  show 
the  prevalent  name  in  his  family  and  neighborhood,  which 
was  also  back  lands^  is  admissible.  None  of  the  evidence 
given,  tended  to  add  to  or  detract  from  the  language  of  the 
will,  but  merely  to  explain  and  give  meaning  to  that  lan- 
guage. It  was  different  in  the  case  of  Doe^  ex  Dem.  Chu 
Chester^  v.  Oxenden,  3  Taunt.  147,  a  case  mainly  relied  on 
by  the  defendant's  counsel.  The  devise  there  was,  **  I  give 
my  estate  of  Ashton"  The  testator  had  an  estate  which  he 
used  to  call  his  Ashton  estate^  only  a  part  of  which  was  lo- 
cally situate  at  Ashton.  His  declarations  giving  a  name  to 
the  estate,  and  the  acts  of  his  Stewart,  were  denied  as  evi- 
dence that  be  intended  to  devise  his  whole  Ashton  estate. 
But  this  was  on  the  ground  that  the  words  meant  an  estate 
locally  situate  at  Ashton ;  Per  Holrayd,  •/•  in  the  course  q^ 
the  argument  of  Doe,  ex  dem.  Beach,  v.  Earl  qf  Jersey,  in 
1  Bam.  If  Aid.  554 ;  Gibbs,  Ch.  J.  in  Doe,  ex  dem.  Oxen- 
den,  V.  Chichester,  4  Dow,  92,  et  seq.  in  the  House  qf  Lords ; 
and  to  receive  the  testator's  declarations,  going  to  show  the 
contrary,  would  therefore  be  to  contradict  the  language  of 
the  will.  See  Wigr.  on  Extr.  Ev.  15,  Prop.  U.,  and  his 
commentary  on  Doe  v.  Oxenden,  at  j>.  1 9  and  60.  The 
learned  writer  thinks  that  the  principle  of  adhering  to  local 
description  was  carried  in  this  case  to  its  utmost  extent. 
But  the  decision  was  affirmed  in  the  House  of  Lords,  4 
Dow*s  P.  C. 

New  trial  granted.    The  costs  to  abide  the  event ;  with 
leave  to  amend  Narr.  on  same  terms.* 

•  See  the  case  of  FUh  y.  Hubbard:*  admWg.  21  W^ndOl,  651. 
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Ives  &  M'Cartt  v8.  Van  Epps  &  Shattuck. 

Where  an  aetioft  is  brought  for  breaeh  of  a  con  tract,  whether  the  aame  be 
eealed  or  not,  and  the  defendant  can  ahow  that  the  plaintiff  hat  not  per- 
formed the  contract  on  his  part,  according  to  its  terma  or  apirit,  so  aa  to 
entitle  him  to  a  cross-action,  he  may  at  his  election,  instead  of  bringii:ter 
an  action  in  hia  tarn,  rtcoupt  his  damages  arising  from  the  breach  conm 
mitted  by  the  plaintiffs,  whether  thej  be  liqaidated  or  not. 

it  tfesau,  however,  that  in  such  ease,  the  defendant  shoald  gi? e  notice  with 
hia  plea  ef  his  intention  to  insist  upon  the  right  of  recoupment 

Motion  to  set  aside  report  of  referees.  This  was  an  ac- 
tion of  covenant  on  a  sealed  agreement,  by  which  the  plain- 
tiffs contracted  to  complete  a  certain  wall  in  a  good^  sufficient 
and  workmanlike  manner,  as  soon  as  might  be,  for  which  the 
defendants  agreed  to  pay,  within  30  days  from  the  date, 
^1500,  with  other  sums.  This  action  was  brought  to  recov- 
er the  01500.  For  this  sum,  one  of  the  defendants  had 
given  his  acceptance  to  the  plaintiffs,  which  had  been  dis- 
honored. 

The  cause  was  heard  before  referees,  where,  among  other 
matters,  the  defendants  proposed  to  inquire  into  the  charac- 
ter of  the  work  done  under  the  contract,  in  order  to  prove 
that  it  was  of  a  quality  inferior  to  what  the  contract  required. 
The  offer  was  overruled ;  and  the  referees  reported  in  favor 
of  the  plaintiffs  the  whole  $  1500,  with  interest  The  defen- 
dants now  move  to  set  aside  the  report. 

H.  V.  D.  Van  Epps^  in  person. 

I¥.  F.  AOen,  for  the  plaintiffs. 

By  the  Cowrt^  Cowev,  J.  Many  points  were  raised  be- 
fore the  referees,  which  are  now  repeated  here,  on  the  mo- 
tion to  set  aside  their  report.  I  ha?e  been  unable  to  dis- 
cover the  least  force  in  any  of  them,  except  that  arising 
from  the  offer  and  rejection  of  the  testimony  to  show  that 
the  cootract  had  not  been  performed  in  a  workmanlike 
manner*    This  was  proper,  not  by  way  of  ^el-iff;  but  in 
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mitigation  of  damages ;  recoupment^  as  it  is  more  briefly 
called  by  the  law.  See  TonU.  Law  Did.  Becoupe.  The 
defendant  proposed  to  go  into  the  inquiry  generally,  which 
was  overruled  ;  and  be  afterwards  urged  the  propriety  of 
its  admission  as  showing  a  failure  of  the  conlideration  for 
his  covenant.  But  it  does  not  come  in  under  that  head. 
A  set-off  may  arise  out  of  the  instrument  on  which  the  ac- 
tion is  brought,  or  out  of  some  independent  matter.  In  the 
case  at  bar,  the  referees  doubtless  rejected  the  evidence,  ^q 
the  first  instance,  because  they  thought  it  was  offered  by 
way  of  set  off;  and  regarded  it  as  inadmissible  in  that  view, 
the  damages  being  unliquidated.  They  were,  so  far,  right. 
Then,  when  it  was  afterwards  urged  as  to  making  out  a 
failure  of  consideration  in  whole  or  in  part,  it  could  not  be 
received.  The  covenant  to  pay  the  $  1500  was  independ- 
ent and  absolute.  It  had  no  connection  with  performance 
US  a  consideration,  but  more  properly  stood  for  this  upon 
the  cross  covenants.  The  offej  came  under  the  third  cate* 
gory,  recoupment.  Becoupe  is  synonymous  with  defalk  or 
discount  It  is  keeping  back  something  which  is  due  ;  be- 
cause there  is  an  equitable  reason  to  withhold  it ;  see  Toml. 
Diet,  ut  supra ;  and  is  now  uniformly  applied  where  a  man 
brings  an  action  for  breach  of  a  contract  between  him  and 
the  defendant ;  and  the  latter  can  show  that  some  stipula- 
tion in  the  same  contract  was  made  by  the  plaintiff,  which 
be  has  violated,  the  defendant  may,  if  he  choose,  instead  of 
suing  in  his  turn,  recoupe  his  damages  arising  from  the 
breach  committed  by  the  plaintiff,  whether  they  be  liqui- 
dated or  not.  The  law  will  cu^  ^  so  much  of  the  plain- 
tiff's claim  as  the  cross  damages  may  come  to.  In  short, 
the  principle  established  in  Reab  v.  MAUister^  4  Wendell, 
483,  applies ;  and  cannot  be  better  explained  than  it  was 
there  by  Marcy,  J.,  from  p.  490  to  494.  '  When  the  same 
case  came  before  the  court  for  the  correction  of  errors,  the 
chancellor  considered  these  cross  claims,  which  he  denomi- 
nates claims  in  diminution  of  damages ;  and  put  them  on 
the  broad  ground  of  natural  equity.  He  holds  that  cross 
claims  arising  out  of  the  same  transaction  should  compen- 
iBate  one  another,  and  the  balance  only  be  recovered.    8* 
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WendeUi  109,  115.  We  have  often,  of  late,  acted  on  this 
principle,  as  cases  have  arisen  in  various  forms;  and  I 
thought  it  had  been  illustrated  by  authorities  subsequently 
reported.  None,  however,  were  cited  by  the  counsel  for 
the  defendant :  nor  hate  I  thought  it  worth  while  to  search 
for  any,  although  I  see  by  Tuitte  v.  Tompkins^  2  Wenddl^ 
407,  and  iSScibles  v.  Fort,  15  fVendeU,  559,  that  the  princi- 
ple has  not  been  steadily  adhered  to.  I  am  satisfied  that  it 
should  be,  though  the  defendant  ought  always  to  have  an 
election  whether  he  will  go  by  way  of  recoupment  or  bring 
a  cross  action.  I  remember  two  or  three  cases  in  which  my 
brother.  Chief  Justice  Nelson,  has  delivered  opinions  of  this 
court  distinctly  in  accordance  with  what  I  now  insist  on ; 
and  I  think  I  have  delivered  one  or  two  myself,  though  I  do 
Dot  DOW  remember  the  cases. 

It  is  said,  that,  if  the  evidence  was  admissible  within  Reah 
V.  M^jlUister,  yet  notice  should  have  been  given.  That 
may  be  necessary ;  but  the  rejection  of  the  evidence  was  not 
put  on  the  want  of  notice  ;  nor  is  there  any  thing  before  us 
showing  that  the  proper  notice  was  not  given. 

The  report  of  the  referees  is  set  aside,  the  costs  to  abide 
the  eveot 
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JhUtuI  is  recoverable  in  an  action  of  debt  on>a  judgment  for  coeta  of  the 

defence  of  an  action  of  assanlt  and  batter  j. 
So  it  Mtmms^  it  is  reeoTerable  in  an  action  of  debt  on  jndgment,  whether  the 

original  demand  earned  interest  or  not. 

This  was  an  action  of  debt  onjudgmefdf  tried  at  the  Her- 
kimer circuit  in  May,  1838,  before  the  Hon.  John  Willard, 
one  of  the  circuit  judges. 

The  plaintiflf  declared  on  a  judgment  in  bis  favor  against 
the  defendant,  rendered  in  this  court  in  the  term  of  Octo- 
ber! 1830,  for  $38,90,  the  costs  of  the  defence  of  an  action  of 
dssoiitt,  battery  and  false  imprisonment ,  prosecuted  against 
the  DOW  plaintiff  by  the  now  defendant,  and  in  which  action 
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judgment,  as  in  case  of  nonsuit,  was  rendered  against  the 
then  plaintiff.  To  which  declaration  a  plea  of  nul  tid  re* 
cord  was  interposed.  On  the  trial  of  the  cause,  the  plain- 
tiff produced  an  exemplication  of  the  judgment  declared 
upon,  and  the  judge  charged  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  amount  of  such  judgment,  and  inter- 
esty  by  way  of  damages,  from  the  time  of  the  rendition  of 
the  judgment.  To  which  charge  the  defendant  excepted. 
The  jury  accordingly  found  a  verdict  for  $38,90  of  debt^ 
and  for  $21,78  damages.  The  defendant  now  moved  for  a 
new  trial. 

Xr.  Ford,  for  the  defendant,  said  thathe  had  not  been  able 
to  find  any  case  where  interest  had  been  allowed  upon  a 
judgment  rendered  in  an  action  of  tort,  whether  the  judg- 
ment was  entered  in  favor  of  the  plaintiff  or  defendant. 
Crewze  v.  Hunter,  2  Fesey,  jun.  157,  is  the  leading  case 
upon  this  question.  Interest  was  claimed  from  the  time  of 
confirmation  of  the  master's  report ;  and  the  whole  reason- 
ing of  the  court  goes  to  show,  that  if  the  question  had  arisen 
upon  a  judgment  founded  upon  tort,  interest  coold  not  have 
been  allowed.  There  is  no  statute  which  allows  interest 
upon  a  judgment  in  a  case  of  tort,  and,  at  common  law,  in- 
terest could  not  be  recovered. 

In  the  opinion  of  the  court  delivered  in  Odston  v.  Hoyt^ 
13  Johns.  JR.  590,  it  clearly  appears  that  interest  cannot  be 
recovered  upon  a  judgment  in  a  <:ase  of  tort. 

In  Sayre  v.  Austin,  3  Wendell,  496,  which  will  be  much 
relied  upon  by  the  plaintiff,  the  original  judgment  was /ound- 
ed  on  contract,  and  the  language  of  the  court  must  be  un- 
derstood as  applying  to  judgments  founded  on  contract. 
If  the  language  of  Mr.  Justice  Sutherland  should  be  appli- 
ed to  judgments  founded  on  torts,  it  would  be  at  variance 
with  all  other  adjudged  cases.  Watson  v.  Fuller,  6  Johns. 
R.  283,  and  all  the  cases  cited  in  2  Johns.  Dig.  87,  are  « 
those  of  judgments  founded  on  contracts,  and  the  langnage 
of  the  court  is  to  be  understood  as  applying  to  such  judg- 
ments alone. 

The  statute  allowing  interest  to  be  collected  on  ezecu- 
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lions  issued  on  judgment,  applies  only  to  judgments  founded 
on  contractSy  and  no  reason  can  be  discovered  why  interest 
should  be  recovered  in  an  action  of  debt  founded  on  a  judg- 
ment in  a  case  of  tort,  and,  at  the  same  time,  the  party  not  be 
permitted  to  collect  interest  on  such  a  judgment,  when  an 
execution  is  issued.  By  making  thi6  distinction,  it  is  sub- 
mitted, the  legislature  intended  to  say  that  no  interest  fihould 
be  collected  upon  such  a  judgment  in  any  manner. 

J.  C.  Vhdeneoadf  for  the  plaintiff,  admitted  that  the  plain- 
tiff could  not  have  levied  interest  by  execution  upon  the 
judgment.  Neither  before  1813,  could  a  plantiff  levy  in- 
terest upon  any  judgment,  except  in  case  of  debt  for  a  pen- 
alty. Nor  lAitil  1830,  could  interest  be  levied  by  execution 
on  a  judgment  upon  a  judgment.  The  revised  statutes  ex- 
tended this  remedy  to  a  judgment  founded  on  any  other 
judgment,  or,  in  other  words,  to  judgments  in  all  actions  of 
debt,  covenant  and  assumpsit.  1  R.  L.  506.  2  JR.  S.  288, 
2i2  ed.  But  interest,  by  way  of  damages,  was  always  recov- 
erable tfi  actiona  of  debt  on  judgment.  This  is  clearly 
shown :  1.  By  the  form  of  the  declaration  in  all  the  books, 
which  claims  interest,  or  technically  speaking,  "  damages  sus- 
tained by  means  of  the  detaining  of  the  said  debt."  2  Chit- 
ty^a  PI.  221.  2.  By  the  fact,  that  the  very  definition  of  a 
demand  bearing  interest,  and  a  demand  upon  which  an  ac- 
tion of  debt  may  be  sustained,  is  the  same.  The  demand 
must,  in  either  case,  be  for  a  sum  certain  or  liquidated.  3. 
Debt  is  the  proper  form  of  action  upon  a  judgment,  and  a 
judgment  is  the  highest  evidence  of  debt  in  every  possible 
sense  of  the  term ;  for,  in  the  language  of  Lord  Kenyon, 
*^  after  judgment  recovered,  transit  in  remjudicatum.  The 
nature  of  the  demand  is  altered."  2  Vesey.jun.  162,  167, 
168.     1  East,  436.     6  Johns.  R.  284.    3  Wendell,  496. 

By  the  Court,  Cowen,  J.  The  judgment  was  for  the 
costs  awarded  to  the  defendant,  (now  the  plaintiff,)  in  an 
action  of  assault  and  battery.  The  statute,  JR.  L.  of  18)3, 
506,  ch.  203  <^  50,  repeated  and  enlarged  in  2  JR.  S.  288, 
^  9,  2d  ed.,  respects  merely  an  endorsment  of  the  di- 
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rection  to  collect  interest  on  an  execution,  ffaisan  ▼•  Ful* 
lety  6  Johns.  It.  283,  denied  that  right  in  all  cases,  except  in 
an  action  for .  a  penalty ;  but  the  legislature  afterwards  aU 
lowed  it,  first  under  judgments  upon  contract,  and  finally 
under  a  judgment  upon  a  judgment ;  doubtless  for  the  rea* 
son  that  the  latter  is,  for  the  purpose  of  interest,  equivalent 
to  a  contract.  The  argument  derivable  from  our  legislation 
would,  therefore,  seem  to  be  against  the  now  defendant 
Why  the  same  right  should  still  be  withheld  from  a  judgment 
for  damages  arising  from  a  tort,  it  is  difficult  to  imagine.  The 
judicial  doctrine  too  of  allowing  and  disallowing  interest  oa 
judgments,  whether  upon  affirmance  on  error,  Odaton  v^ 
Hoytf  13  John.  590,  or  in  other  cases,  seems  in  some 
respects,  to  rest  rather  upon  arbitrary  discretion,  practice  or 
precedent,  than  any  principle  which  conforms  to  our  general 
notions  of  justice. 

The  case  at  bar  has  been  discussed  by  counsel,  as  if  the 
original  judgment  had  been  for  damages  arising  from  a 
wrong  committed.  That  is  not  so.  It  was  for  the  costs  of 
a  wrongful  suit,  which  are  given  in  the  nature  of  a  penalty 
to  the  party  aggrieved.  The  analogy  to  a  judgment  for 
damages  properly  so  called  is  not  perceivable.  Costs  in« 
eluded .  in  a  judgment  on  contract  are  equally  in  the  nature 
of  a  penalty ;  and  it  is  not  denied  that  the  action  on  such  a 
judgment  takes  interest  for  the  whole.  Indeed,  in  an  ac« 
tion  for  a  statute  penalty,  (a  certain  sum,)  given  to  the  party 
grieved,  he  may  recover  damages  in  addition  to  the  penalty^ 
North  V.  Wingate,  Cro.  Car.  559,  Sayer  on  Damages,  71, 
ed.  of  1770,  <*  because,"  adds  the  latter  book,  <<  the  money^ 
U  being  a  sum  certain,  is  to  be  considered  as  a  debt."  And 
see  Thomas  v.  Edtoards,  as  reported  in  3  Anstr.  804, 
wherein  the  judgment  was  pretty  much  all  for  costs,  and  yet 
interest  was  allowed. 

Bui  take  the  case  in  the  same  light  as  if  the  judgment  had 
been  for  damages  arising  from  the  assault  and  battery.  It 
is  said  there  is  no  adjudication  reported,  that  interest  may 
be  recovered  in  debt  on  judgment  for  a  tort.  That  may  be 
so.  But  I  imagine  that  a  dictum  of  Chancellor  Walworth 
speaks  the  sense  of  all  the  New  York  bar,  and  is  according 
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to  our  judicial  practice.  He  aayf ,  io  Stqffari  r.  Moity  8 
Paigey  100,  '<  strictly  speaking,  the  amottnt  due  on  a  jodg* 
ment  in  tori  is  the  sam  for  which  the  judgmeat  is  entered, 
although  a  court  or  jury,  in  an  action  of  debt  thereon,  may 
give  interest,  by  way  of  damages  for  the  detention  of  the 
debt''  In  fVataan  v.  Fuller,  6  Johns.  R.  284,  it  is  conce- 
ded that  you  may  bring  a  fresh  action  for  interest  on  a  judg- 
ment* Per  Kenty  Ch.  J.  ciiing  Lord  Loughborough.  In 
ffinelow  v.  Aeaigneee  of  Ancrumy  M' Cord? a  Ch.  R.  104, 
Jf^nson,  J.  said :  *'  As  a  general  proposilioa  there  can  be 
no  question,  that,  in  an  acticm  at  law  founded  on  a  judg- 
ment, the  plaintiff  would  be  entitled  to  recover  interest  on 
the  amount  of  the  judgment."  In  Printe  v.  Lamby  Bree$e?a 
R.  999,  Smith,  J.  said :  "  The  judgment  ir  a  debt ;  and 
may  be  assimilated  to  a  contract  to  pay  a  certain  sum  with 
interest.  Such  interest  is  recoverable  as  a  part  of  the  con- 
tracts  in  the  present  case,  by  way  of  damage  for  the  deten- 
tioo  of  the  debt,  the  interest  being  a  part  of  the  judgment." 
Id  Sajfre  v.  Auetin,  3  WendeUj  497,  Sutherland,  J.  said,  that 
a  judgment  is  tbe  highest  evidence  of  a  debt  known  to  the 
law.  **  It  certainly  savours  somewhat  of  extravagance,  to 
maintain  that  the  judgment  is  not  a  debt  due  in  every  possi- 
ble sense  of  the  term.  It. is  a  debt  due,  with  the  interest 
from  the  time  of  its  rendition."  In  Gwinn  v.  WhUtaker^e 
minCx.  1  Har.  if  John.  755,  Chase,  Ch.  J.  stated  it  Io  be  e»- 
tabKshed  in  Maryland,  that  "  every  judgment  for  money 
will  carry  interest  from  tbe  obtention  of  it,  unless  by  the  terms 
consented  to  by  the  parties,  or  the  nature  of  the  judgment, 
interest  is  not  demandable,  or  only  so  in  a  particular  way." 

All  these  things  may  be  truly  said,  irrespective  of  the  na- 
ture of  tbe  original  cause  of  action,  and  most  of  them  seem 
to  bare  been  so  said.  They  apply  as  well  to  judgments  for 
wrongs  as  on  contracts ;  on  contracts  which  do  not  carry 
interest,  as  well  as  on  those  that  do ;  and  why  not  with 
good  reason.  ?  The  allowance  of  interest  in  this  state  is 
founded  much  on  the  idea  of  a  previous  liquidation  of  the 
daim  upon  which  it  is  desumded  ;  a  judgment  is  the  surest 
awans  of  liquidation,  and  in  good  sense,  I  have  yet  to  leanii 
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why  should  it  be  esteemed  unjust  to  allow  interest  on  a  sum 
thus  apparently  due  for'  a  positive,  perhaps  a  very  gross 
injury,  while  the  contrary  is  clearly  holden  of  a  mere  non* 
feasance,  the  non-payment  of  a  debt  due. 

I  do  not  consider  Crewae  v.  Hunter,  2  Ves.jun.  157,  an 
authority  against  the  plaintiff.  On  the  contrary,  several  ex* 
pressions  of  Lord  Lougborough,  in  the  course  of  the  cause, 
which  he  appears  to  have  considered  with  great  attention, 
may  be  taken  as.  a  concession,  that  interest  was  recoverable 
in  an  action  on  a  judgment  generally.  I  confess,  however, 
that  I  have  been  equally  unfortunate  with  the  counsel,  in 
my  endeavor  to  extract  any  certain  guide  from  positive 
authority.  In  England  the  cases  are  conflicting,  though,  I  am 
inclined  to  think  the  balance  of  opinion  to  be,  that  in- 
terest is  not  allowable  in  an  action  on  a  judgment,  unless 
the  original  demand  carried  interest.  Butler  v,  Stoveld,  8 
Moore f  412.  I  do  not  go  over  their  cases.  Tkomas  v« 
Edwards  is  a  specimen  of  the  English  authorities.  Jt  oc- 
curs twice.  In  2  Anat.  558,  35  Geo.  3,  the  court  denied 
that  the  plaintiff  could  have  interest ;  but  when  he  came  to 
his  final  judgment,  some  two  years  after,  they  allowed  it, 
though  the  original  judgment  was  said  to  be  nearly  all  for 
costs.  3  id,  804.  What  the  residue  was  for,  neither  the 
counsel  nor  court  deemed  it  material  to  inquire,  so  far  as 
we  can  see  from  the  report.  Another  instance  :  In  Atkins' 
eon  V.  Lord  Braybrooke,  4  Camp.  380,  Lord  Ellenborougb 
said .  a  foreign  judgment  (in  Jamaica)  constituted  only  a 
simple  contract  debt ;  and  therefore  did  not  carry  interest ; 
while  in  respect  to  another  Jamaica  judgment,  Graham, 
Baron,  said,  had  the  plaintiff  brought  assumpsit,  he  might 
have  recovered  interest  by  way  of  damages.  Doran  v. 
OReUly,  3  Prxce,  250.  It  appeared  by  the  affidavits  read 
in  the  cause,  that  interest  had,  in  fact,  been  recovered  in, 
the  king's  bench  in  an  action  of  debt.  As  late  as  1823,  we 
find  the  justices  of  the  common  pleas  doubting  whether  in- 
terest might  not  be  allowed  even  where  the  original  de« 
mand  did  not  carry  interest.  Butter  v.  Sioveld  ut  eupra. 
Several  of  the  neighboring  states  have  I  perceive  very 
wisely  settled  the  question  by  statute;  while  Kentucky 
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seems  at  one  time  to  have  denied  interest  on  judgments  aU 
together.  Hey  die  ▼.  Hazhhuret,  4  Bibb,  19,  ( Court  (^ 
appeaU.)  Afterwards,  however,  the  court  went  to  the  oppo^ 
site  and  more  reasonable  extreme.  They  said  the  jury  might 
allow  interest  by  way  of  damages,  in  debt  on  a  judgment  for 
damages.  Smithes  admW  v.  Toddle  ear^r.,  3  J.  •/•  Marshf 
806 ;  and  see  per  Ewing,  J.  in  Shockey^e  adttCa.  v.  Olarfard^ 
6  Danoy  16,  17. 

We  think  the  latter  prbciple  the  more  reasonabte.  A 
new  trial  is,  therefore,  denied^ 

New  trial  denied^ 

HoAo  vs.  McGlNNIS. 

Where  parties  entered  into  a  sabmission  to  arbitration,  and  bound  them' 
■elrea  in  ^pewtity  of  a.  specified  rium  as  sUpvlaM  datmages^  to  be  paid  hf 
the  party  faUng  in  performmnee  ;  and  the  submission  contained  a  stipu^ 
lation  that  one  of  the  parties  should  ^ive  notice  of  five  days  to  the  other  of 
the  time  of  the  meeting  of  the  arbitrators,  it  was  held,  in  an  action  brought  ' 
on  the  submission,  assigning  as  a  breach  the  omission  to  give  such  no- 
tice, that  the  liquidated  damages  could  not  be  recovered  for  soch  omia^ 
sion,  and  if  the  party  was  liable  for  the  payment  of  such  damages,  they 
could  be  enforced  only  for  not  performing  the  award  when  made. 

//  seems^  howeTer,  that  even  in  the  case  of  the  non-performance  of  the 
award,  the  sum  specified  in  the  submission  would  be  considered  only  as  a 
penalty f  and  not  as  liquidated  damages  ;  that  ih  suco  eases  the  specified 
sum  will  not  be  held  as  liquidated  damages,  except  where  it  is  manifest 
the  parties  s4  intemdedy  and  where  it  is  d^fiiovk  if  not  impmssiUefirom  the 
eireumstanees  of  the  ease/or  a  jury  to  arrive  at  a  satufactory  eomdunon 
as  to  the  amoiint  of  damages  to  be  allowed. 

DEMURiifiR  to  declaration.  The  plaintiff  declared  in  diebt 
for  a  penalty  as  stipulated  damages^  on  the  following  agree- 
ment: '^  Whereas,  unfortunately,  a  difficulty  has  heretofore 
eiisted  between  Jacob  McGinnis,  of,  &c.  and  Harvey 
Hoag,  of,  dLc.  of  ^nd  concerning  sundry  deal  and  traffic, 
&c,  now,  therefore,  to  put  an  end  to  all  dispute,  kc.  it  is 
hereby  reciprocally  agreed  by  and  between  the  said  par- 
ties, that  all  their  difficulties  shall  be  submitted  to  the  arbi- 
tmment  of  D«  J.  H.  and  E.  S.,  both  of,  &c.  to  be  submitted 
as  follows,  viz :  each  of  said  parties'  to  appear  before  the 
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said  arbitrators,  any  time  hereafter,  so  as  the  said  award 
be  made  in  writing,  under  their  bands  and  seals,  on  or  be- 
fore the  first  day  of  June  next,  &c,  said  arbiffiitors  to  meet 
at,  &c.  The  parties  are  to  appear  before  the  said  arbitra- 
tors, each  to  tell  their  own  stories  on  honor,  and  to  have  no 
other  witnesses,  and  from  their  stories  the  said  arbitratora 
are  to  make  tbeir  award,  if  they  can.  And  if  they  cannot 
agree  on  their  said  award,  then,  and  in  that  case,  said  arbi- 
trators are  to  agree  on  a  third  person,  and  the  award  of 
any  two  of  them  is  to  be  final  between  the  parties,  under  the 
penalty  of  one  hundred  dollars,  to  be  paid  by  the  defaulting 
party  to  the  one  abiding  thereto,  this  being  the  stipulated 
damages  agreed  upon  by  and  between  the  said  parties.  It  is 
also  stipulated,  that  the  said  McGinnis  shall  giye  said  Hoag 
five  days  notice  of  the  time  for  said  arbitration.  In  case  of 
sickness  of  the  said  parties,  whereby  the  said  agreement  shall 
fail,  then  and  in  that  case,  there  shall  be  no  penalty  attach. 
In  witness,  &c.  this  5th  day  of  March,  1 836."  [Signed  and 
sealed  by  the  parties.]  The  breach  alleged  was,  that  Mc- 
Ginnis did  '<  not  give  to  him  the  said  Hoag,  five  days  notice 
of  the  time  for  said  arbitration,  as  -  conditioned  in  the  said 
writing  obligatory,  or  any  other  notice  whatsoever ;  but 
wholly  neglected  and  refased  so  to  do,  contrary  to  the 
tenor  and  effect  of  the  said  writing  obligatory;  by  occa- 
sion whereof  the  said  plaintiff  hath  been  greatly  damaged, 
in  not  receiving  his  just  demands,  arising  out  of  their  diffi- 
culties aforesaid,  viz :  the  sum  of  one  hundred  dollars,  of 
and  from  the  said  defendant,  and  hath  been  put  to  great 
trouble  and  expense  in  being  kept  out  of  the  same,  and 
their  accounts  and  matters  otherwise  being  unsettled."  By 
means,  &c.  whereby  an  action  hath  accrued,  &.c.  to  de- 
mand the  sum  of  one  hundred  dollars,  &c«  Demurrer  and 
joinder. 

Adams  Sf  fVatson,  for  the  defendaot. 

J.  D.  Jordan,  for  the  plaintiff. 
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By  the  Couiiy  Cowen,  J.  The  plaintiflPs  pleader  8up« 
poees  that  the  liquidated  damages  were  ioteoded,  among 
other  things,  as  a  compensation  for  not  giving  notice  of  the 
hearing.  I  think  not.  The  language  of  the  parties  is  short- 
ly this :  "  The  award  is  to  be  final  between  the  partis,  un« 
der  penalty  of  ^100,  to  be  paid  by  the  defaulting  party  to 
the  one  abiding  thereto,"  (i.  e.  the  award.)  The  parties, 
not  being  lawyers,  supposed  that  even  after  the  award,  one 
might,  as  the  vulgar  phrase  is,  "  fiy"  or  **  back  out/'  and 
the  penalty  was  hang  up  in  terrarem  to  prevent  such  a  con-* 
sequence.  It  is,  after  all,  but  the  usual  penalty  for  not  per* 
forming  an  award.  Suppose  that  had  been  for  the  payment 
of  money,  only  six  cents,  to  the  plaintiff,  ought  he  to  have 
the  "  due  and  forfet  of  his  bond  ?"  So,  if  the  defendant 
had  revoked  the  authority  to  award,  on  being  convinced 
that  his  judges  were  not  indifferent.  After  all  the  substan- 
tial provisions  and  this  penalty  for  not  abiding  the  award, 
comes  the  collateral  provisions  regulating  the  practice  between 
the  parties.  To  this  the  penalty  cannot  be  made  applicable 
without  straining  and  forcing  the  apparent  meaning  of  the  par- 
ties beyond  all  precedent.  It  is  supposed  that  the  defendant, 
by  omitting  the  notice;  defeated  the  arbitration.  Not  so. 
It  is  of  the  nature  of  such  a  proceeding,  that  either  party  may 
give  notice,  and  convene  the  arbitrators.  Watson  on  Arh. 
and  Awards^  73.  A  stipulation  by  one  party  to  give  so 
many  days'  notice,  does  not  curtail  the  power  of  the  other  to 
proceed  in  the  usual  way.  The  agreement  might  fail  by 
reason  of  sickness,  of  in  various  ways,  beside  ommitting  the 
notice. 

But  it  would  be  a  sufficient  argument  for  withholding  the 
penalty,  if  tjie  question  were  equal  whether  the  parties  in- 
tended the  payment  of  $100  for  not  giving  the  notice,  or 
did  not  so  intend.  I  do  not  think  that  penalties  like  this 
(for  they  are  seldom  any  thing  other  than  penalties,)  should 
be  favored.  I  yielded  my  assent  to  the  opinion  in  Dakin  v. 
WiUiamSj  17  fVendell,  447,  for  the  reason  which  there  gov- 
erned the  chief  justice,  viz :  because,  on  the  whole  con- 
tract, we  could  not  doxibt  the  parties  intended  that  the  dam- 
ages should  be  paid  for  violating  the  stipulation  in  question, 
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and  because  it  was  difficult,  not  to  say  impossible,  from  its 
nature,  that  the  damages  for  a  breach  could  be  ascertained 
by  a  jury.  The  latter  may  be  said  of  failing  to  give  the  five 
days'  notice ;  but  we  want  the  clear  intent  of  the  parties, 
that  such  an  omission  was  to  be  punished  by  such  a  dispropor* 
tionate  fine.  It  is  evidently  upon  that  clear  intent  that  Dh'^ 
kin  V.  WUliama  went ;  and  that  could  the  chief  justice  have 
brought  himself  to  doubt,  he  would  never  have  consented  to 
apply  the  penalty.  It  is  oommonly  hard  enough  in  such  ca«> 
ses  that  we  should  be  bound  by  the  letter  ;  tJbough  such  is 
the  result  of  the  cases,  where  liquidation  is  impossible.  The 
creditor  is  a  very  apt  apprentice  in  the  art  of  enlarging  any 
opening  which  the  law  leaves  him  for  encroachment ;  while 
the  debtor,  especially  if  he  be  poor  or  embarrassed,  is  most 
complying ;  and  could  he  have  his  way,  would  prove  his  own 
worst  enemy.  Hence  our  usuary  laws,  and  the  system  of 
equitable  relief  against  penalties.  To  allow  of  the  use  of 
penalties  as  damages,  at  the  unlimited  discretion  of  the  par-» 
ties,  would  lead  to  the  most  terrible  oppression  in  pecuniary 
dealings.  The  fair  and  just  rights  of  the  creditor  are  worthy 
of  all  protection ;  but  no  more  than  the  debtor's  right  to  ex«* 
emption,  from  what  is  beyond  an  honbst  compensation  to  his 
creditor. 

On  this  declaration,  I  am  clear  there  should  be  judgment 
against  the  plaintiff. 

Judgment  for  defendant ;  with  leave  to  the  plaintiff  to 
amend. 


ALBANY,  OCTOBER,  ISSft  167 


The  People  v.  White. 

An  ittdietment  for  marder  at  the  common  law  viz  :  charging  the  act  to  have 
been  done  with  maUee  aforethought^  is  not  Titiated  by  the  addition  of  the 
words,  that  the  act  was  done  from  a  premeditated  design  to  effect  the  death 
of  the  deceased;  sach  latter  words  may  be  rejected  as  surplusage. 

An  entry  endorsed  on  an  inqaisition  of  marder  taken  by  a  coroner,  purport* 
ing  to  be  Ihe  examination  of  witnesses,  will  not  be  recognized  as  daly 
taken  under  the  statute  if  it  hare  not  a  jurat  or  certificate  of  the  coroner, 
that  the  witnesses  were  sworn,  and  it  be  not  shown  to  be  in  the  hand 
writing  of  the  coroner,  or  taken  under  his  direction,  and  that  the  witness- 
es were  in  fact  sworn,  and  that  their  testimony  is  stated  truly. 

It  seems  that  depositions  taken  in  pencil,  instead  of  being  properly  written 
out,  would  not  be  considered  as  taken  ih  compliance  with  the  statute. 

The  fact  that  a  judge  in  his  charge  to  a  jury  in  a  criminal  case,  after  al« 
luding  to  the  influence  of  proof  of  good  character  in  a  doubtful  case,  caL 
led  the  attention  of  the  jury  to  the  want  of  such  proof  in  the  case  before 
them,  is  no  cause  for  granting  a  new  trial,  where  in  other  respects  the 
charge  is  unexceptionable. 

The  associate  judge  of  the  common  pleas  of  the  city  of  New  York,  appoint* 
ed  under  and  by  yirtue  of  the  act  of  1st  April,  1839,  has  anthority,  two 
aldermen  of  the  city  being  associated  with  him,  to  hold  a  court  of  oyar 
and  terminer  in  that  city. 

Where  a  trial  is  commenced  in  the  oyer  and  terminer  of  New  York,  the  aV- 
euitjudgCj  the  associate  judge,  and  two  aldermen  presiding,  and  the  cir« 
cuit  judge  retires  from  the  bench^during  the  progress  of  the  trial,  and 
does  not  again  return  whilst  it  continues,  the  trial  is  notwithstanding  re- 
gular, and  if  a  conviction  takes  place,  the  sentence  of  the  law  will  not 
be  suspended  on  account  of  such  departure  of  the  circuit  judge. 

The  prisoner  was  convicted  in  July,  1839,  at  the  New- 
York  oyer  and  terminer,  of  the  murder  of  one  Peter  Fitz- 
patrick.  The  first  count  of  the  indictment  charged,  that 
the  prisoner,  on  the  13th  of  February,  1839,  with  force  and 
arms,  &c.  at  the  first  ward  of  the  city  of  New  York,  in  and 
upon  Fitzpatrick,  feloniously,  wilfully  and  of  his  malios 
afarethoughty  and  from  a  preYneditated  design  to  etkci  the 
death  of  Fitzpatrick,  did  make  an  assault ;  and  with  a  cer-» 
tain  knife,  &c.,  in  and  upon  the  groin  of  Fitzpatrick, /elcmt* 
ously,  wilfully  and  of  his  malice  aforethought,  and  from 
a  premeditated  design  to  ^ed  his  death,  did  strike  and 
thrust,  &c.  thereby  giving  him  a  mortal  wound^  of  which  he 
instantly  died. 
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At  the  trial,  the  counsel  for  the  prisoner  took  a  bill  of  ex- 
ceptions, in  which  it  was  stated  that  the  cause  came  on  for 
trial  at  a  court  of  oyer  and  terminer,  held  in  and  for  the 
city  and  coqnty  of  New-York,  on  the  10th  July,  1839,  be* 
fore  the  Hon.  Ogden  Edwards,  circuit  judge  for  the  first 
circuit,  William  Inglis,  one  of  the  associate  judges  of  the 
court  of  common  pleas  for  the  city  and  county  of  New- 
York,  appointed  under  and  by  virtue  of  the  act  of  1st  April, 
1839,  entitled  <'an  aet  to  repeal  the  seventh  section  of  the 
act  relating  to  the  court  of  common  pleas  for  the  ciiy^  fyc. 
and  to  authorize  the  appointment  of  an  additional  judge  ;  *' 
and  Egbert  Benson  and  Elijah  F.  Purdy,  aldermen,  &c. 
Under  this  organization.  Judge  Edwards  presiding,  a  jury 
was  empanelled,  a  tales  directed,  challenges  decided,  wit- 
nesses examined,  and  the  opinon  of  the  court  pronounced 
by  Judge  Edwards  on  several  questions  that  had  arisen  as 
to  the  admissibility  or  rejection  of  testimony,  without  any 
intimation  that  he  intended  to  abandon  the  bench  during  the 
progress  of  the  trial ;  he  then  withdrew  and  continue  dab- 
sent  during  the  remainder  of  the 'trial.  Judge  Inglis  and 
the  two  aldermen  remaining,  and  they  presiding,  the  trial 
was  continued. 

The  murder  was  perpetrated  at  the  house  of  one  Law- 
rence GafTney.  Ttrnpson,  a  witness  for  the  prosecution, 
testified  that  he  saw  White  there ;  and  saw  several  men 
flho?ing  him  out  of  the  door ;  after  which  he  did  not  see 
him  again.  The  district  attorney  then  put  this  question  to 
the  witness  ;  ^^  What  did  you  see  after  that  ?  ^'  The  prison- 
er's counsel  objected  to  this  question,  because  nothing  that 
was  said  or  done  in  the  absence  of  the  prisoner  was  admis- 
sible. The  court  overruled  the  objection  and  the  prisoner's 
counsel  excepted. 

fftSiam  H,  Wright,  another  witness  for  the  people,  testi- 
fied that  he  knew  White  ;  that  he,  the  witness,  was  at  Gaff- 
ney's,  (where  there  wa«  a  house-warming,)  several  times  in 
the  course  of  the  night,  when  the  homicide  was  committed ; 
and  gave  evidence  tending  materially  to  fix  the  offence  up- 
on the  prisoner.  Wright  had  been  examined  before  the 
police ;  and  his  deposition  taken  there  was  read  in  eyidence 
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by  the  counsel  for  the  prisoner.  He  there  stated  that  he 
did  not  know  White's  name  at  the  time  ;  but  now  knew  it. 
He  was  now  cross-examined  as  to  his  deposition  before  the 
police,  and  said ;  /<  I  did  not  express  any  doubt  about  who 
did  the  act.  I  did  not  then  recollect  his  name."  He  ad- 
mitted that  he  had  been  examined  before  the  coroner,  on 
the  occ^ion  of  the  ante-mortem  inquest  on  Edward  Den- 
DODy  who,  as  it  now  appeared,  was  wounded  by  the  pris- 
oner in  the  same  affray.  The  inquest  was  taken  February 
13th,  and  was  admitted  by  the  diytrict  attorney,  to  have 
been  duly  filed  by  the  coroner.  There  was  an  endorsment 
on  it  in  pencil  in  these  words:  ''  fVUnedaea.  Wm.  H. 
Wright.  Is  a  watchman.  About  3  o'clock  this  morning, 
came  along,  &c*  and  found  they  were  quarrelling,  &c*  and 
told  the  young  men  to  go  away.  One  of  them  came  up 
and  jerked  the  door  open,  and  saw  him  make  a  motion  to 
•tab ;  and  from  the  action  of  his  arm  have  no  doubt  he  did 
stab  him,  d^c.  Soon  after  saw  him  make  another  stab  at 
another  man,  and  he  fell.  The  first  man  did  not  fall.  Did 
not  see  but  one  man  use  any  instrument.  Edward  Dennan 
was  one  of  the  party,  &c.  was  stabbed,  and  did  not  know 
by  whom,  dLc.  Doctor  CharleB  Fiizpairick  says  he  was 
called  to  this  house  about  3  o'clock ;  found  the  wounded  man 
Dennon,  Slc^ 

The  inquisition  and  the  endorsement  thereon  were  of- 
fered in  evidence  for  the  purpose  of  contradicting  Wrigbt^s 
testimony  on  this  trial.  The  district  attorney  objected  to 
the  reading  of  the  endorsement,  on  the  ground  that  it  should 
fifff t  be  proved  that  the  testimony  was  reduced  to  writing 
from  the  witness'  statement.  That  it  was  evidently,  on  its 
face,  an  imperfect  statement ;  and  not  a  part  of  the  inquisi- 
tion. That  it  had  no  officiaUsignaturef  or  authetUicaiion, 
and  anight  be  a  mere  private  memorandum  of  the  coroner, 
or  of  8om0  other  person  made  for  his  own  use.  The  court 
decided  that  the  inquisition  was  admissible,  but  excluded 
the  statement  endorsed  thereon.  The  prisoner's  counsel 
excepted. 

In  chaigtDg  the  jory^  the  judge  told  them  that  the  ofience 
within  the  first  count  of  the  indictment,  should  they  be 
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of  opinion  that  the  killing  took  place  either  from  premedi*' 
tated  design  to  effect  the  death  either  of  Fitzpatrick  or  any 
othef  person ;  or  that  it  was  perpetrated  by  an  act  immi- 
nefitly  dangerous  to  others,  evracing  a  deprared  mind^  re«- 
gardless  of  human  life,  although  without  any  premeditated 
design  to  effect  the  death  of  any  particular  individual.  Hd 
added,  *<  that  in  all  doubtful  cases,  when  the  scales  of  justice 
are  nitely  poised,  the  evidence  of  good  character  and  a 
Virtuous  life,  had  great  weight  in  turning  the  balance  in  fa- 
▼dr  of  the  prisoner.  That  in  this  case  there  was  an  ab» 
•ence  of  such  testimony  on  the  side  of  the  prisoner/'  To 
this  observation  there  was  also  an  exception.  The  jury 
found  the  prisoner  guilty.  The  prisoner's  counsel  having 
procured  a  bill  of  exceptions  to  be  signed,  the  sentence  of 
the  law  was  suspended,  and  the  proceedings  were  brought 
^p  by  certiorari,  to  obtain  the  advice  of  this  court.  The 
case  was.  argued  here  by 

J).  Orahamy  jun.  fy  S.  Stevens,  for  the  prisoner. 

J.  R.  Whiting y  (district  attorney  of  the  city  and  county 
of  New^York,)  for  the  people. 

By  the  Court,  Cowcn,  J.  The  first  question  made  by 
the  prisoner's  counsel  arises  upon  the  record,  and  respects 
the  organization  of  the  court  by  which  he  was  tried*  It 
was  composed  of  the  circuit  judge,  who  presided,  Judge 
Ihglis,  an  associate  judge  of  the  New- York  Common  Pleaa, 
and  Messrs.  Benson  and  Purdy,  city  aldermen.  The  S 
iL  Sf  139,  2d  ad.  ^  3,  declares,  that  each  of  the  circuit 
judges  possesses  the  powers  of  a  justice  of  the  supreme 
court  in  the  courts  of  oyer  and  terminer,  and  jail  delivery* 
By  ^  5,  the  circuit  judges  respectively  are  to  appoint  the 
times  and  places  of  holding  their  circuit  courts  and  the 
courts  of  oyer  and  terminer  within  their  circuits ;  and  by 
^  6,  the  req)ective  circuit  judges  of  the  respective  cir^ 
cuits  comprehending  the  cities  of  New* York  and  Alba* 
tiy,  have  an  unlimited  discretion  as  to  tlie  place  of  faold^ 
ing  their  courts  within  these  cities*  By  ^  12,  p,  180^ 
U  is  made  the  duty  of  the  respective  circuit  ju(%es  to 
attend  at  the  appointed  places ;  and  preside  in  the  coarts 
of  oyer  and  terminer,  and  by  ^  14|  each  justice  of  the  su* 
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preme  court  and  each  of  ihe  circuit  judges,  have  power  tp 
preside  iq  any  court  of  oyer  and  terminer  in  this  state,  either 
for  the  whole  or  a,  part  of  the  time  for  which  such  court 
shall  continue.  By  ^  2S,  courts  of  oyer  and  terminer  in 
ihe  city  of  New  York  may  be  held  at  the  time  and  place  at 
which  any  circuit  court  may  have  been  appointed  to  be 
held,  by  one  or  more  of  the  justices  of  the  supreme  court, 
or  of  the  circuit  judgcis,  or  by  the  first  judge  of  the  court  of 
common  pleas  of  the  city  and  county,  together  with  the 
mayor,  recorder  and  aldl^rmen  of  that  city,  or  with  any  tiyp 
of  them.  So  &r  the  act  of  1830.  Then  came  the  stat<* 
uie  of  April  11,  1834,  which  adds  an  associate  judge  to  the 
city  common  pleas.  This  was  before  holden  by  the  first 
judge,  with  the  mayor,  recorder  and  aldermen,  or  by  the 
first  judge,  mayor,  or  recorder  alone,  or  in  conjunction  with 
Me  or  more  of  the  others;  2  R.  S.  142,  2d  ed.  ^  22,  23|. 
and  by  id.  145,  ^  42,  the  first  judge,  mayor,  recorder  and 
aldermen,  or  any  three  of  them,  of  whom  the  first  judge, 
&c  should  be  one,  had  power  to  hold  the  general  sessions* 
By  Ihe  first  section  of  the  act  of  1834,  Sees.  Laws  of  iheX 
year,  ch*  94,  p*  118,  which  act  is  also  incorporated  ijito  th^ 
ft  R*  Si  144,  5,  Hd  ed.  as  sections  35  to  41  inclusive,  thf 
aiMociate  judge  took  the  same  power  to  hold  the  common 
pleaa  as  the  first  judge  before  bad,  and  might  equally  with 
hifld,  authenticate  the  records  of  the  court.  By  the  4th  sec^ 
lion,  [^  38,  in  2  R.  S*]  he  aUo  took  with  the  first  judge  ei;- 
elusive  chamber  powers.  Then,  by  the  5th  section,  ^  39) 
in  2  12.  tS.  it  is  enacted  as  follows :  ''  All  the  powers  now 
veited  in  the  said  first  judge  by  virtue  of  the  statutes  qf 
this  state  relative  to  any  legal  proceedings  are  hereby  giv- 
en, also,  I0  the  said  associate  judge."  It  adds,  that  any  pro- 
ceeding commenced  by  one,  may  in  his  absence  be  continue 
«d  &c.  and  perfected  by  the  other.  The  6tk  section,  ^  40 
in  2  A.  iSl  confera  upon  him  specifically  the  same  powers  as 
the  first  judge  4o  preside  in  the  courts  of  general  sessions.  By 
ihe  7fh  section,  the  statute  was  limited  to  five  years,  which 
hy  the  tofaeequent  atatute  of  April  1,  1839,  p.  96,  of  Sees. 
IjawM  of  that  yaar,  was  repealed,  and  provision  made  for  still 
«D  addiAioilal  associate,  judge.  The  former  act  of  1834i 
•spr^asly  retained,  except  the  limitation ;  and  the  dmt 
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judge  is  by  <^  2  invested  with  all  the  powers  of  the  first 
judge.  The  object  of  the  act  of  1€39,  was  first  to  render  the 
act  of  1834,  perpetual.  Then  the  act  declares,  in  a  separate 
section,  that  the  additional  judge,  "  shall  possess  all  the  pow* 
ers  now  vested  by  law,  in  the  said  first  judge  of  the  said 
court,"  i.  e.  N.  Y.  coromon  pleas. 

Looking  at  the  previous  statutes,  and  taking  the  clauses 
conferring  power  on  the  associate  judge,  in  the  act  of  1834y 
with  their  unrestricted  import,  there  would  seem  to  be  no 
doubt  that  the  associate  judge  took,  among  other  powers^ 
those  of  the  first  judge,  in  respect  to  the  court  of  oyer  and 
terminer.  Such  is  the  obvious  sense  of  the  clause  which 
invests  him  with  all  the  powers  of  the  first  judge  by  virtue 
of  the  statutes  of  this  etate  relative  to  any  legal  proceedings. 
One  of  his  statute  powers  was,  to  hold  a  court  of  oyer  and 
terminer  in  conjunction  with  two  aldermen.  It  would  be 
singularly  hypercfitical  to  deny  that  this  is  a  power  relative 
to  a  legal  proceeding.  There  is  nothing  in  the  words  which^ 
in  their  own  import,  confine  them  to  sole  statute  powers  in 
any  legal  proceeding,  more  than  to  a  power  exercisable  in 
conjunction  with  others.  The  first  judge  had  both.  As  a 
eommissioner  in  certain  cases,  he  might  act  alone,  wherein 
It  was  seen  to  be  useful  that  in  case  of  bis  absence  the 
proceeding  should  be  continued  and  perfected  before  the 
associate ;  and  so  vice  versa.  The  added  clause,  therefore^ 
did  well  in  providing  for  such  a  case  ;  and  may  be  satisfied 
by  being  applied  accordingly,  without  giving  it  the  further 
efiect  contended  for,  as  a  restriction  upon  the  general  clause 
conferring  on  him  all  the  statute  powers  of  the  first  judge, 
without  discrimination.  These  general  words  were  alsoifi 
themselves  sufficiently  broad  to  make  the  associate  a  judge 
of  the  general  sessions,  and,  I  think,  rendered  the  sixth  sec- 
tion uonecessary.  I  admit  that  this  scfetion  is  evidence  that 
the  legislature  understood  the  generat  words  as  being  possi^ 
biy  of  narrower  import  than  I  have  supposed,  which,  for 
more  abundant  caution,  added  the  sixth  section.  And,  if 
the  cuct  of  1839  were  a  mere  extension  of  the  powers  of  the 
associate  judge  under  the  act  of  1834,  to  Judge  Inglis,  we 
migh  be  left  in  such  doubt  of  his  power  as  to  call  for  m  par- 
don, if  not  for  a  reversal  of  these  proceedings ;  and  espeo»li) 
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after  learning,  as  we  have,  that  practically,  the  act  o(  1834 
has  not  been  understood  to  confer  the  powefs  of  a  judge  of 
the  oyer  and  terminer  on  the  associate  then  created.  The 
act  of  1839,  however,  beside  retaining  the  act  of  1834,  goes 
on  to  declare  in  a  separate  section,  (^  2,)  that  another  asso- 
ciate judge  shall  be  appointed  to  possess  all  the  powers  vest- 
ed by  law  in  the  first  judge.  No  provisions  for  conferring 
specific  powers  occur  in  this  latter  statute.  One  of  the 
powers  spoken  of  as  vested  by  law,  was  to  hold  with  two 
aldermen,  the  court  of  oyer  and  terminer.,  That  has  been 
done  in  this  instance,  and  we  think  rightfully. 

It  is  equally  clear,  that  over  the  court  thus  formed.  Judge 
Edwards  had  a  right  to  preside.  By  one  of  the  sections  al'^ 
ready  cited,  it  was  made  his  general  duty 'to  preside  at  all 
the  courts  of  oyer  and  terminer  in  his  own  circuit.  By  an- 
other, he  had  the  same  power  in  that  or  any  other  court  of 
oyer  and  terminer,  as  a  justice  of  the  supreme  court ;  and 
by  another  section,  either  of  the  circuit  judges  may  preside 
for  the  whole  or  any  part  of  the  time  during  which  any 
court  of  oyer  and  terminer  continues. 

Then,  as  to  the  point  made  by  the  prisoner's  counsel,  on 
the  leaving  of  the1>ench  by  Judge  Edwards,  after  the  trial 
bad  progressed  under  his  direction.  '  It  is  true,  that  the  bu- 
siness arrangements  of  the  judges  should  be  siich  as  to  se- 
cure a  quorum  for  the  whole  trial ;  and  we  admit  that  judgea 
of  grade  and  number  suflicient  to  constitute  a  legal  tribunal, 
must  begin  and  continue  through  with  the  trial.  But  that 
does  not  include  supernumeraries.  Any  one  judge  of  this 
court,  who  has  heard  the  argument  of  n  cause,  may  decide 
it|  though  the  other  judges  were  present  when  the  argument 
began,  and  were  called  away  before  it  closed.  So  should 
all  three  of  the  justices  of  this  court,  or  three  circtiit  judges', 
commence  a  criminal  trial  in  the  city  of  New-York,  with 
two  aldermen,  together  forming  a  court  of  oyer  and  termi- 
ner, and  two  of  the  justices  in  one  case,  or  of  the  circuit 
judges  in  the  other,  might  leave  the  bench  in  the  course  of 
the  trial,  without  interrupting  its  progress ;  for  a  quorum 
would  still  remain^  consisting  of  the  same  judges  before 
whom  the  trial  began.  That  is,  in  effect,  the  case  at  bar* 
Here  judge  Edwards  and  Judge  Inglis^  both  and  each,  bad 
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the  same  powers  in  respect  to  the  oyer  and  terminer  of 
the  city  of  New-York,  as  two  justices  of  this  court  or  two 
circuit,  judges  would  have  under  the  direct  provisions  of 
section  28,  sub.  1.  2  R.  S.  133,  2d€d.  Judge  Edward* 
had  the  general  power  to  associate  with  and  preside  over 
the  whole  >  but  Judge  Inglis,  with  the  two  aldermen,  oofi^ 
stitued  of  themselves  a  court  having  the  same  powers  as  if 
Judge  Edwards  had  been  joined  with  them,  and  heard  and 
passed  upon  the  whole  matter.  With  the  abstract  fitness  of 
the  abdication  complained  of^  we  have  nothing  to  do  pn  tbiji 
writ  of  certiorari. 

As  this  case  is  important  in  itself,  and  any  doubt,  not  to 
say  mere  silence,  on  the  merits  of  any  point  made,  might 
call  for  its  review  on  an  application  for  pardpOj^^or  perbap* 
on  writ  of  error  upon  a  record  of  judgment,  or  motion  for 
a  new  trial,  we  have  preferred  to  examine  the  objection 
founded  on  Judge  Edwards'  leaving  the  bench,  though  we 
think  it  not  properly  before  us  on  the  bill  of  exceptions f 
To  present  it  properly  now,  it  should  at  least  have  been  mad^ 
a  part  of  the  general  record  ;  short  of  that,  we  are  inclined 
to  think,  it  cati  be  treated  as  no  more  than  matter  of  irregu-> 
larky  examinable  on  motion  in  the  court  below.  A  special 
entry  of  the  facts  on  the  judgment  record,  after  senteocei 
would  present  a  difTerent  question. 

There  is  nothing  in  the  objection  to  the  question,  wbicb 
TimpMon  was  allowed  to  answer.  It  was  insisted  that  what 
was  said  or  done,  after  White  left,  was  inadmissable.  The 
question  related  to  what  the  witness  saw.  Suppose  he  hart 
seen  Fitzpatrick  dead  of  the  wound  inflicted  by  the  prisoaer, 
can  it  be  doubted  but  that  he  might  have  stated  the  fact  ? 

With  regard  to  Wright^s  supposed  deposition  before  the 
coroner,  we  must  not  be  understood  a^  conceding  on  the 
authority  of  the  cases  in  respect  to  memoranda  under  the 
statute  jpf  frauds,  ilierri^/ V.  Clason,  \2  Johns,  R.  103;  14 
id.  484^  S.  C.  nom.  Clason  v.  Bailey  an  Error ^  tiiat  de-* 
positions  may  be  drawn  up  with  a  pencil.  But  there  ar0 
several  other  difficulties..  We  do  not  mean  to  say  thai  aoy 
of  these  lie  in  the  legal  effect  of  the  writing,  though  it  is  iio** 
possible  to  see  that  it  conflicted  with  what  Wright  bttdaaid- 
pal  it  is  no  way  authenticated;  and  tbPMgh  the  faiw  pr^ 
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•umes  that  the  coroner  reduced  the  testimony  of  the  wit- 
nesses to  writing,  as  in  duty  bound  by  the  statute,  2  R.  S* 
622,  2d  ed.  ^  8,  yet  the  same  statute  requires  that  the  writ- 
ten testimony  should  be  returned  by  him.  Here  he  has 
Airnished  nothing  which  can  be  recognized  as  an  oflScial  re- 
turn. We  have  no  Jurat ;  nor  an/  thing  imporling  that  the 
witness  was  sworn.  The  bill  of  exceptions  says  il  purport- 
ed to  be  the  testimony  of  Wright ;  but  sets  it  out  with  the 
inquisition,  and  all  the  marks  of  authenticity  which  it  bore. 
It  is  headed  witnesses;  and  there  is  nothing  beside  to  import 
that  it  was  written  by  the  coroner,  or  under  his  direction  ; 
nor  was  it  shown  or  offered  to  be  shown  that  the  pencil 
wrUing  was  in  his  hand.  Neither  he,  nor  Wright,  nor  any 
other  person,  was  sworn  to  show  that  this  statement  of 
Wright's  testimony  was  correct.  We  think  the  statute,  in 
requiring  the  coroner  to  make  a  return  of  the  testimony 
with  the  inquisition,  cannot  be  satisfied  short  of  some  offi- 
cial certificate  indicating  that  the  witnesses  named  were 
sworn  before  him,  to  the  matter  insisted  on  as  evidence. 
Testimony  taken  officially  under  this  statute  is,  under  cir- 
cumstances, evidence  against  the  prisoner;  1  PhiL  Ev. 
371,  1th  Land,  Ed.;  and  it  would  be  most  revolting  to  say 
that  the  life  of  a  man  should  in  any  degree  depend  on  such 
a  loose  pencil  sketch,  as  this  appears  to  have  been.  At 
least,  if  there  be  no  formal  authentication,  there  should  be 
proof  (diunde,  that  the  memorandum  presents  the  testimony 
of  the  witness  truly.  To  contradict  the  witness,  in  a  case 
where  no  testimony  has  been  properly  reduced  to  writing, 
oral  evidence  may  be  given  of  what  he  did  say.  The  al- 
leged deposition  was  in  a  proceeding  to  which  the  prisoner 
was  not.  a  party.  It  stood  on  the  ground  of  an  affidavit 
made  in  a  proceeding  between  third  persons.  In  such  case, 
to  render  it  operative  as  impeaching  testimony,  the  rule  has 
been  laid  down,  that  you  must  do  more  than  showing  it 
purports  on  its  face  to  have  been  sworn.  Proof  aliunde  must 
be  given,  that  it  was  the  witness'  statement.  1  Phil.  Ev. 
379, 1th  Lond.  Ed. 

Next,  as  to  the  objection  for  variance  between  the  indict- 
ment and  proof.  The  first  count  is  for  murder  at  the  com- 
mon bw.    True,  it  interpolates  the  words  of  a'  particular 
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subdivision  of  the  statute  of  murder,  2  R.  S.  546,  <^  5,  by 
averring  that  the  stabbing  was  with  a  premeditated  design 
to  effect  the  death  of  Fitzpatrick.  This  addition  did  not 
vitiate  the  complete  charge  of  murder  at  the  common  lawi 
which  the  count  contains  independent  ot  the  allegatioQ  of 
premeditated  design.  You  may  reject  this  altogether,  and 
stilla  murder  remains  completely  charged  in, the  technical 
language  of  the  common  law.  The  averment  of  premedi- 
tation is  mere  surplusage.  The  form  of  pleading  is  not  al- 
tered by  the  statute  ;  and  a  common  law  indictment  lets  in 
the  proof  of  any  species  of  murder  as  defined  by  the  section 
cited.  All  these  were  murders  at  the  common  law ; 
and  the  statute  is  declaratory.  So  the  court  below  charg- 
ed ;  and  the  charge  is  entirely  sustained  by  the  ^ood  sense 
of  The  People  v.  Enochy  13  TVefidell,  159.  It  is  the  con- 
stant practice  to  reject  the  words  ^^  malice  aforethought/' 
in  the  common  law  indictment  for  murder ;  and  convict  of 
manslaughter ;  even  a  distinct  species,  of  homicide.  Mr. 
Phillipps  says,  *Mt  is  an  universal  principle  which  runs 
through  the  whole  of  the  criminal  law,  that  it  will  be  suffi- 
cient to  prove  so  much  of  the  indictment  as  charges  the  de- 
fendant with  a  substantive  crime."  1  PhiL  Ev.  202,  1th 
htmd.  ed.  In  Mackalley's  case,  9  JRg?.  67,  b.  I  Plowd.- 
98,  the  murder  viras  charged  to  have  been  committed  in  re- 
sisting a  sergeant  at  mace,  who  had  a  precept  The  evi- 
dence was  that  he  had  no  precept  but  made  the  arrest  ex 
officio ;  and  held  no  variance,  for  the  precept  was  but  a  cir- 
cumstance. Phillipps  says,  that  in  an  indictment  for  mur- 
dier,  the  malice  is  but  a  circumstance  in  aggravation. 
Hence  you  may  reject  it,  and  prove  a  manslaughter.  1 
Phil.  203,  ed.  before  cited.  On  a  charge  of  petit  treason^ 
the  prisoner  may  be  found  guilty  of  murder.  Swan  fy  Jef* 
fery's  case^  Foatefs  Cr.  Law,  104.  An  indictment  for  killing 
with  a  dagger  is  sustained  by  proof  of  killing  with  a  staff.  9 
Jiep.  67,  a.  Rex  v.  Clark,  1  Drod.  ^  Ring.  473.  On  an 
indictment  for  robbery,  the  prisoner  may  be  convicted  of 
simple  larceny.  2  East,  P.  C.  513,  515,  16;  and  on  an  in- 
dictment for  burglary  and  stealing,  he  may  be  convicted  of 
the  latter  only.  Id.  513.  In  all  these  pase  it  might  have 
been  said,  with  the  same  propriety  as  in  the  case  at  bar^ 
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ibat  the  crime  waa  set  out  with  the  addition  of  false  cir- 
cumstaDces  entering  into  its  description,  or  identity.  Yet 
such  circumstances  were  rejected,  as  not  necessary  to  be 
proved.  The  substance  of  the  issue  was  proved  without 
ibem;  and  nothing  more  is  necessary.  Admit  then  that 
the  allegation  of  premeditation  was  false  as  indicating  ex-* 
press  malice ;  admit  that  it  was  a  circumstance  in  aggrava* 
lion,  yet  it  may  be  dismissed  and  implied  malice  be  substl^ 
tuted. 

Mr.  Chitty,  after  giving  many  instances  in  which  the  jury 
may  divide  the  count,  by  finding  only  a  part  of  it  to  be  true, 
if  that  part  constitute  a  complete  offence,  and  rejecting  the 
residue,  adds :  "  the  only  exception  to  this  rule  seems  to  be, 
where  the  prisoner,  being  originally  indicted  for  a  different 
offence,  would  be  deprived  of  any  advantage  which  he 
would  otherwise  be  entitled  to  claim.  Thus  he  cannot  be 
indicted  for  a  felony,  and  found  guilty  of  a  misdemeanor  ;'^ 
but  the  reason  given  is,  that  he  would  thus,  among  othe^ 
things,  be  deprived  of  a  copy  of  the  indictment^  and  the 
right  of  having  counsel.  Fief.  1  ChU.  Cr,  Law,  687,  8,  9» 
Even  this  is  an  objection  which,  under  our  system,  would 
be  entirely  inapplicable.  Clear  as  the  doctrine  is  on  Enga 
lish  authority,  it  seems  to  be  still  clearer,  therefore,  with  us. 
It  fully  sustains  the  charge  of  the  court  below^  •The  first 
count  was  substantially  satisfied  by  proof  of  any  offence 
which  is  made  murder  by  the  statute. 

The  remark  of  the  judge,  that  a  doubtful  case  should  be 
turned  in  favor  of  a  prisoner  by  proof  of  good  character  or 
a  virtuous  life,  but  that  the  present  case  wanted  both,  was 
strictly  true  ;  and  a  similar'  remark  was  sanctioned  by  this 
court  as  proper  in  7^  People  v.  Fans,  12  Wendell,  78.  I 
once  made  a  like  remark,  adding  that  probably  the  prisoner 
could  not  make  out  a  good  character.  Inferring  this  from  his 
admission  in  conversation^  that  he  had  before  been  in  the 
state  prison.  This  court  held  that  I  had  improperly  let  iti 
the  admission  and  the  remark  by  me,  in  connection  with  the 
admission^,  was  assigned  as  one  reason  why  the  judgment 
should  be  reversed.  The  People  v.  WhUe,  14  fVendeU,  1 1  h 
That  is  going  far  enough. 

Vol.  XXIL  93 
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The  case  at  bar,  ia  but  the  common  one  of  a  judge  point- 
ing out  to  the  jury  a  weak  point  in  the  prisoner's  defence. 
It  was  merely  saying  "  the  defence  is  not  so  strong  as  if  he 
bad  shown  a  good  character ;"  unless  the  farther  objection 
be  available,  that  the  expression  was  equivalent  to  telling 
the  jury  that  though  they  should  hold  the  case  to  be  doubt- 
ful, yet  good  character  was  necessary*  to  turn  the  scale  in 
his  favor.  That  would  have  been  wrong.  The  whole 
charge  is  not  before  us,  and  we  must  therefore  intend  that 
the  judge  charged  the  direct  contrary,  viz :  that  reasona- 
ble doubt  would  alone  entitle  the  prisoner  to  a  verdict  of 
acquittal.  Saying  so,  we  cannot  hold  it  a  fatal  error  to  add 
that  good  character  should  clear  all  doubt  in  this  connection. 
The  two  remarks  taken  together  could  not  mislead  the  jury. 
It  might,  I  admit,  be  otherwise,  had  it  appealed  in  the  bill 
that  the  judge  withheld  the  usual  caution  in  respect  to  rea* 
sonable  doubt. 

On  the  whole,  we  are  clear  against  all  the  exceptions ; 
and  the  law  must  take  its  course.  Our  order  is,  that  the 
record  be  remitted,  with  directions  that  the  court  bekw  pass 
sentence  on  the  prisoner,  at  the  next  court  of  oyer  and  ter* 
miner  in  the  city  of  New-York. 


Walsh  &  Mallort  t;^.  Ostrandeb. 

Alth^u^h  as  a  general  rule  a  zerdiel  and  judgment  in  one  cause,  eannet  be 
given  in  evidence  in  another  cause,  unless  it  be  between  the  sssis  fortUtf 
and  for  the  same  matttry  still  in  an  action  bj^  A.  against  B.,  for  money  had 
and  received,  it  is  competent  for  the  plaintiff  to  give  in  evidence  Kverdici 
and  judgment  in  a  sait  by  B.  against  A.  and  C,  to  rebat  proof  that  the 
nonej  claimed  was  uppropriated  to  the  demand  of  B.  against  A.  and  C  , 
and  to  show  bj  parol  proof  that  in  the  aetioD  against  A.  and  C,  the 
whole  demand  of  B.  was  claimed,  and  no  credit  given  for  the  money  now 
sought  to  be  recovered. 

Where  an  accouhtable  receipt  is  given— by  which  the  receiptor  agrees  to  pajr 
to  A.  the  amoontof  a  note  to  be  collected  by  him — part  in  eath  and  part 
in  goodsy  no  demand  of  the  goods  is  necessary,  if  the  receiptor  after  re» 
eeiving  payment  of  the  note  insists  upon .  applying  tkw  meney  tn  «  de- 
nHUid  owing  to  him  by  A,  and  anothvr  person. 
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Althongfh  the  receiptor  m  loch  case  had  a  joint  denutnd  againtt  A.  and 
suck  third  ptTMn,  he  was  not  entitled  in  an  action  by  A.  against  him  to 
SMt  ajf  the  moAej  collected  on  the  note. 

Ekxor  from  the  superior  court  of  the  city  of  New-York. 
Ostrasder  sued  Walsh  and  Mallorj  for  money  had  and  re- 
ceived to  his  use,  and  on  the  trial  of  the  cause  proved  that 
on  the  3d  December,  1836,  he  gave  to  the  defendants  a 
promissory  note  of  one  N.  C.  Piatt,  for  the  sum  of  $535, 
payable  12th  November,  1837,  for  which  the  defendants 
gave  him  ^  receipt  on  account ;  and  it  was  agreed  that  the 
plaintiff  might  trade  out  a  part  then,  and  the  balance  six 
months  thereafter.  The  plaintiff  took  goods  to  only  the 
amount  of  $358.  On  the  24th  November,  1837,  the  de- 
fendants collected  on  the  note  of  Piatt  the  sum  of  $505,  and% 
the  plaintiff  brought  his  action  to  recover  the  balance  due 
to  him.  The  defendants  insisted  that  they  had  the  right  to 
appropriate  such  balance  towards  satisfaction  of  a  joint  de- 
mand they  held  against  the  plaintiff  and  one  Gould,  and 
produced  evidence  to  show  that  the  balance  had  been  thus 
appropriated  in  the  bookd  of  account,  of  both  themselves 
and  the  plaintiff;  to  rebut  which  evidence,  the  plaintiff 
produced  a  record  of  judgment  in  an  action  prosecuted  by 
the  defendants  against  the  now  plaintiff  and  Gould,  for 
goods  sold,  in  which  they  recovered  the  full  amount  of  their 
demand  against  Ostrander  and  Oould^  without  crediting 
any  sum  whatever  as  received  on  the  note  of  Piatt;  to 
the  introduction  of  which  record,  and  the  proof  of  what 
transpired  on  the  trial,  the  defendants  objected ;  but  the  pb^ 
jections  were  overruled,  and  the  defendants  excepted.  Pre- 
Tions  to  the  introduction  of  this  prdof,  the  defendants  had 
moved  for  a  nonsuit^  on  the  grounds :  I.  That  to  sustain  the 
action  the  plaintiff  was  bound  to  show  a  demand  of  goods 
in  payment  of  the  receipt ;  and  2.  That  as  the  plaintiff  was 
indebted  to  the  defendants  jointly  with  Gould,  the  defend- 
ants had  a  righf  to  apply  the  balance  of  the  money  received 
from  Ptatt,  towards  satisfaction  of  such  joint  indebtedfiess — 
which  motion  was  overruled,  and  the  defendants  excepted. 
The  presiding  ju<}ge  charged  the  jury  that  the  plaintiff  was 
entitfed  to  recover  unless  they  should  find  that  there  had 
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been  an  appropriation  of  the  balance  received  by  the  defen* 
dants  on  Plait's  note,  with  the  assent  of  the  plaintiff.  To 
which  charge  the  defendants  excepted.  The  jury  found 
for  the  plaintiff,  the  amount  of  the  balance  with  the  interest 
thereof,  and  judgment  was  entered  accordingly.  The  de* 
fendants  sued  out  a  writ  of  error. 

B.  P.  HasiingSf  for  plaintiffs  in  error. 

S.  Stevens,  for  the  defendant  in  error. 

By  the  Court,  Cowen,  J.  The  question  whether  the 
balance  claimed  by  the  plaintiff  below  had  been  extinguish- 
ed by  an  application  of  it  to  the  payment  of  the  debt  due 
from  him  and  Gould  jointly,  was  left  to  the  jury  under  the 
proper  qualifications,  and  they  have  found  that  it  was  not. 
There  was  nothing  in  evidence  on  that  question  to  conclude 
the  judge  or  jury,  and  the  only  point  calling  for  considera* 
tion,  grows  out  of  the  objection  that  the  previatis  suit  and 
proceedings  in  the  New^York  common  pleas  were  inadmissi- 
ble. As  to  the  competency  of  these,  the  familiar  ground  is 
taken,  that  to  be  evidence  in  one  cause,  a  verdict  or  judg- 
ment in  another  must  have  been  between  the  same  parties^  as 
well  as  in  reapect  to  the  same  matter.  The  propositon  is  per- 
fectly correct,  but  has  no  application  to  the  proceedings  in 
the  common  pleaSi  when  taken  in  connection  with  the  pur- 
pose for  which  they  were  offered  as  evidence.  The  propo- 
sition is  confined  to  cases  where  the  record  in  another  suit 
is  offered  to  prove  that  the  question  in  the  pending  cause 
was  decided  in  the  other,  and  to  infer  that,  as  it  is  a  thing 
which  has  before  been  passed  upon  in  judgment,  it  there- 
fore cannot  be  again  examined.  When  used  for  other  ob- 
jects, as  in  deraigning  a  title,  or  to  show  a  confession,  or  an 
act  done,  the  reason  of  the  rule  ceases.  A  mere  stranger 
to  a  verdict  and  judgment,  for  instance,  who  claims  land  in 
virtue  of  a  purchase  upon  execution,  may  give  the  record  in 
evidence.  A  plea  of  guilty  to  an  indictment  for  an  assault 
and  battery  may  be  received  as  evidence  against  the  de« 
fradant  in  a  civil  action  at  the  suit  of  the  prosecutor ;  ao 
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answer  in  chancery  in  one  suit  is  admissible  in  another  be- 
tween different  parties.  They  are  both  receivable,  like  any 
other  confession  of  the  fact ;  and,  by  a  very  plain  parity  of 
reasoning,  when  the  defendants  in  the  case  at  bar  sued  in 
the  common  pleas  and  recovered  their  whole  demand  against 
Gould  and  Ostrander,  without  crediting  the  debt  in  suit 
by  Ostrander  alone,  it  is  an  admission  that  all  their  allega- 
tions about  its  having  been  before  applied,  are  a  mere  pre- 
tence. If  it  had  been  before  applied,  they,  as  honest  men, 
should  have  seen  that  credit  was  properly  given  on  the  for- 
mer trial.  It  is  treating  them  favorably,  at  least,  to  say  that 
they  then  fairly  withheld  the  credit.  Their  conduct  in  that 
suit,  and  upon  that  trial,  thus  being  pertinent,  was  receiva- 
ble as  a  part  of  the  res  gesttB.  These  views  arQ  sustainable 
by  quite  a  number  of  cases,  which  1  have  examined.  I  will 
refer  to  one  or  two  of  them.  See  De  Forest  v.  SXrong, 
8  Conn.  il.  513  ;  argument  of  Bissell,  /.,  id.  521.  See 
aUo  WeUs  v.  Shipp,  Walker's  R.  353,  in  which  Nichol- 
son, J.  Aid :  **  Although  these  records  are  not  directly  be- 
tween the  plaintiff  and  defendant,  yet  they  were  a  part  of  the 
res  gestiB,  out  of  which  the  present  action  had  grown.  They 
were  circumstances  from  i/<^hich  the  jury  might  properly  de- 
duce facts ;  and  the  court  very  properly  permitted  them  to  go 
to  the  jury." 

There  cannot  be  a  doubt  that  oral  evidence  was  admissi- 
ble to  show  what  in  fact  passed  on  the  trial ;  and  the  act  of 
the  attorney  in  withholding  the  credit  was,  in  legal  effect, 
the  act  of  his  principals.  Indeed,  the  plaintiffs  in  error 
have,  to  this  day,  holden  on  to  the  verdict  obtained  there, 
which  they  wish  us  now  to  decide  was  obtained  without 
their  authority.  Nothing  of  reducing  that  verdict  by  a 
credit  has  been  heard  in  the  course  of  this  cause,  till  it  came 
to  argument  on  the  writ  of  error  before  us.  To  reverse  this 
judgment  would  be  to  say  they  may  recover  the  same  money 
twice. 

It  is  singular  that  we  should  have  a  serious  objection  now 
raised,  that  the  goods  due  for  the  note  were  not  demanded 
before  the  plaintiffs  in  error  were  sued.  They  had  declared 
their  btention  to  f|rithhold  payment,  both  in  goods  and  in 
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money,  and  insisted  on  applying  the  money  to  the  joint  debt 
of  Ostrander  and  Gould ;  and  this,  after  they  had  got  the 
money  of  Piatt.  They  have  gone  on  to  litigate  this  suit,  on 
the  ground  that  they  had  a  right  so  to  apply  it.  For  the  law 
to  say  that  this  was  a  case  for  demand,  either  of  goods  or 
money,  would  be  to  exact  a  most  idle  and  extravagant  act  of 
courtesy. 

The  chief  justice  was  clearly  right  in  saying  that  the  con- 
tract was  with  Ostrander  alone.  It  was,  therefore,  not  a  case 
in  which  the  plaintiffs  in  error  could  claim  to  apply  or  set  it 
off  against  a  demand  due  from  him  and  another,  without  an 
express  or  implied  agreement  of  the  parties  so  to  apply  it. 
That  there  was  any  such  agreement,  the  jury  have  denied  by 
their  verdict. 

Judgment  affirmed. 
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Incase  of  the  dissolution  of  a  copartnership^  actual  notice  of  the  dissolution 
mast  be  brought  home  to  all  persons  with  whom  the  6rm  has  had  de^- 
ingSy  te  protect,  as  to  such  persons,  one  partner  from  the  acts  of  anothei* 
is  the  use  of  the  partnership  name  after  the  dissolution. 

Where  a  note  was  made  by  a  firm  in  the  copartnership  name,  which  was 
discoanted  by  a  bank  for  the  accommodation  of  tkepayee^  and  was  repeated- 
ly renewed,  it  teas  held,  that  the  firm  must  be  considered  as  having  had 
dealings  with  the  bank  within  the  meaning  of  the  rale  requiring  actaaj 
notice  of  the  dissolution.  * 

Proof  that  the  bank  took  a  newspaper  in  which  notice  of  the  dissolution  was 
pablished,  was  held  not  to  amount  to  actual  notice. 

It  seemSf  however,  that  the  rnle  oT  actual  notice  would  not  be  applied  to  er 
ery  person  through  whose  hands,  in  the  ordinary  course  of  business,  the 
paper  of  the  firm  had  passed,  but  would  be  limited  to  those  who  were  ia 
the  habit  of  taking  the  paper  under  circumstances  where  the  knowledge' 
of  the  fact  on  the  part  of  the  firm  might  be  legally  presumed. 

/(  seems,  also,  that  the  acceptance  of  a  note  from  one  of  scTeral  partners^  for 
a  debt  due  from  the  firm,  in  lieu  of  the  note  of  Ihe  firm  previously  given*' 
will  not  discharge  the  other  partners  unless  there  be  evidence  that  such 
was  the  intent  of  the  transaction }  and  that  the  new  note  remaining  un« 
paid,  the  creditor  may  recover  his  debt  under  the  common  counts,  in  atv 
action  against  aH  the  members  of  the  firm. 
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Error  from  the  supreme  court.  The  Maobattan  Com<« 
pany  brought  an  action  of  <issumpsit  in  the  superior  court 
of  the  city  of  New-York,  against  W.  Vernon,  P.  H.  Ver- 
non, and  S.  B.  Vernon,  on  a  promissory  note  made  by  the 
defendants,  for  the  sum  of  $1700,  dated  15th  April,  1833, 
payable  sixty  days  after  date,  to  John  A.  Moore  or  order^ 
which  was  endorsed  by  the  payee,  and  by  the  firm  of  Hin-' 
ton  &  Moore.  The  defendants,  on  the  first  day  of  Decern-' 
ber,  1831,  were  partners  in  trade,  transacting  business  un-' 
der  the  name  of  '<  William  Vernon  &  Co.,"  and  continued 
such  partners  until  28th  February,  1833,  when  a  notice  of 
the  dissolution  of  the  firm  was  published  in  two  of  the  Dews* 
papers  printed  in  the  city  of  New-York,  one  of  which  was 
taken  by  the  Manhattan  Company  or  Bank,  and  was  proved 
to  have  been  left  by  the  carrier  of  the  paper  at  the  bank. 
This  notice  stated  that  the  unsettled  business  of  the  firos 
would  be  adjusted  by  P.  H.  Vernon.  The  note  in  question 
was  drawn  by  P,  H,  Vernon^  in  the  partnership  name,'an(i 
W,  Vetyion  resisted  a  recovery  on  the  ground  of  the  disso^ 
lution  of  the  firm  previous  to  the  making  of  the  dote.  Oh 
the  part  of  the  ptaintifis  it  was  shown  that  the  note  in  ques^ 
tion  was  the  last  of  a  series  of  notes  drawn  by  the  defend- 
ants, payable  to  John  A.  Moore,  and  discounted  by  the  bank 
for  his  accommodation.  The  first  note  was  for  05000,  da-> 
ted  1st  December,  1831,  payable  in  ninety  days,  and  was  re- 
newed from  time  to  time,  (eight  times,)  until  the  note  id 
question  was  given.  The  amount  of  the  loan  was  reduced 
from  time  to  time.  One  of  the  notes  laid  under  protest  12 
days  before  its  renewal.  The  notes  which  were  taken  up^ 
were  given  to  John  A.  Moore,  and  all  the  moneys  paid  were 
paid  by  him.  Upon  the  note  in  question,  he  paid  $340, 
which  was  endorsed  upon  the  note.  The  counsel  for  the 
defendants  requested  the  court  to  charge  the  }ury,  as  matter 
of  law,  that  WiUiixm  Vernon  was  not  bound  by  the  signa* 
tare  to  the  note,  nor  on  the  consideration  thereof,  if  they 
should  find  that  it  was  made  for  the  accommodation  of 
the  endorser,  and  not  shown  to  be  made  with  the  assent  of 
William  Vernon ;  and  also  that  he  was  not  bound  by  the 
note^  because  it  was  issued  after  notice  to  the  plaintifis  of 
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the  dissolution  of  the  copartnership  ;  and  that  such  notice 
as  was  ^hewn  is  evidence  wa|i-in  law  proof  of  notice  of 
the  dissolution  to  the  plaintiffs.  The  xhief  justice  of  the  su- 
perior court  charged  the  jury  as  matter  of  law,  that  under 
the  facts  shown  in  evidence,  the  defendants  were  to  be 
deemed  dealers  with  the  plaintiffs,>and  that  as  such,  no  no- 
tice of  dissolution  was  sufficient  but  actual  noiicey  wad  that 
the  notice  proved  in  the  case  was  not  in  law  actual  notice. 
He  further  charged  the  jury  that  if  they  should  be  of  opin- 
ion that  the  .plaintiffs  received  the  note  in  the  ordinary 
course  of  their  business,  without  any  knowledge  as  to  the 
terms  on  which  the  note  was  made  and  delivered,  or  its 
consideration,  they  would  be  warranted  in  finding  for  the 
plaintiffs.  The  counsel  for  the  defendants  excepted  to  the 
charge,  aad  the  jury  found  for  the  plaintiffs  ;  on  which  find- 
ing judgment  was  entered.  The  supreme  court  affirmed 
the  judgment,  and  the  defendants  removed  the  record  into 
this  court  by  writ  of  error.  The  cause  was  argued  in  this 
court  by  : 

D.  Lord,  jun.  for  the  plaintiffs  in  error. 

J.  Slosson  fy  S.  P.  StaphSy  for  the  defendants  in  error. 

Points  for  the  plaintiff's  in  error  : 

I.  The  firm  of  W,  Vernon  &  Co.  were  not  actual  dealers 
with  the  Manhattan  Company  ;  and  publication  of  the  disso- 
lution of  the  copartnership  in  two  newspapers  at  the  place 
where  all  parties  transacted  business,  was  legal  and  sufficient 
notice  of  dissolution.  Ketchum  v.  Clark,  6  Johns,  R.  144. 
Graves  v.  Merry y  6  Gotten,  70 1 .  Lansing  v.  Gaine,  2 
Johns.  R.  300. 

1.  Actual  dealing,  means  direct  trading  and  intercourse 
on  credit;  the  issuing  of  a  note,  which  any  stranger, 
after  a  series  of  negotiations  may  take,  is  not  an  actual 
dealing  with  all  through  who^e  hands  the  note  may  pass. 
W.  Vernon  &  Co.  were  actual  dealers  with  John  A. 
Moore ;  John  A.  Moore  with  the  bank ;  but  W.  Vernon  Si. 
Co.  by  merely  signing  the  notes  which  Moore  got  discount- 
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ed  for  his  own  account  at  the  bank,  were  not  dealers  with 
the  bank.  W.  Vernon  &  Ca  did  not  «  traffic,  transact  busi- 
ness, nor  trade  with  the  bank  ;''  they  neither  '^  dealt  with 
it  by  speech  or  by  letter ;  neither  by  themselves  nor  by  the 
mediation  of  a  third." 

3.  Particular  notice,  as  distinguished  from  general  notice 
by  advertisement,  is  required  in  the  case  of  actual  dealers, 
because  the  credit  on  the  dealing  grows  out  of  personal  inter- 
course and  inquiry  between  the  parties ;  but  where  there  is 
no  actual  dealing  or  intercourse,  the  credit  is  given  upon 
general  repute ;  and  this  is  removed  by  general  notice  or 
newspaper  advertisement. 

3.  The  making  of  a  note,  acceptance  or  endorsement, 
whether  od  a  consideration  from  an  immediate  party  or  for 
his  accommodation,  is  in  all  cases  alike,  saying  directly  to  the 
world  that  there  is  such  a  firm,  and  leads  the  taker  of  the 
paper  to  give  credit.  If  this  is  ground  of  requiring  actual 
notice  as  distinct  from  general  notice,  then  no  partnership 
can  be  effectually  dissolved  until  every  individual,  through 
whose  hands  negotiable  paper  has  passed,  whether  his  name 
be  upon  it  or  not,  is  found  and  notified,  at  the  peril  of  the 
partners.  This  is  impracticable ;  and  an  impracticable  duty 
never  can  be  a  rule  of  law. 

4.  The  non-payment  of  the  note  protested  August  4th, 
which  was  paid  by  John  A.  Moore  to  the  bank,  August  16th, 
by  means  of  a  new  discount  obtained  by  him  from  the  bank, 
did  not  constitute  actual  dealing  between  W.  Vernon  <t 
Co.  and  the  Manhattan  Company.  The  notes  were  always 
taken  up  by  Moore,  who  exclusively  dealt  with  the  bank ; 
neither  the  making  of  the  protested  note,  nor  of  the  note 
given  in  renewal,  was  a  dealing  between  W.  Vernon  <& 
Co.  and  the  Manhattan  Company ;  and  certainly  the  non- 
payment of  the  protested  note  was  not.  A  note  being  pro- 
tested in  a  bank  is  no  proof  whether  the  note  be  held  by 
the  bank  on  its  own  account  or  as  agent  for  collection  mere- 
ly ;  and  it  is  extravagant  to  say;,  that  holding  a  note  for 
collection  constitutes  a  dealing  between  the  bank  and  the 
maker. 
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5.  Merely  demanding  payment  of  a  note  is  not  a  dealing 
with  the  maker ;  dealing,  in  the  law  of  partnership,  means 
a  direct  intercourse  in  which  credit  is  given. 

IL  There  was  legal*  proof  of  actual  notice  of  the  dissolu- 
tion, to  the  Manhattan  Company,  by  the  delivery  to  them 
of  the  newspc^rs  containing  the  notice.  T%e  Bank  of 
Souih  Carolina  v.  Humphrey y  1  McCord,  388. 

1.  The  facts  of  the  contents  of  the  notice  and  its  delivery 
to  the  bank  being  proved  without  contradiction,  were,  in  law, 
notice,  and  not  mere  evidence  of  notice.  Mowait  v.  HoW' 
Umdy  3  Day'0  JR.  353.  Graves  v.  Merry,  6  Cowen,  704. 
The  law  does  not  require  in  any  case  proof  both  of  the  delive- 
ry of  a  notice  and  of  its  being  read. 

2.  The  bank  is  to  be  presumed  to  have  taken  a  news- 
paper, for  the  purpose  of  mercantile  information,  especially 
as  to  the  operations  of  persons  whose  responsibility  it  might 
hold ;  and  the  more  the  newspaper  is  slufTed  with  notices, 
the  more  attention  would  be  paid  to  it.  The  newspaper  is 
also  to  be  presumed  to  have  been  received  and  communi- 
cated to  the  proper  officers  of  the  bank,  for  whose  informa- 
tbo  it  was  taken,  las  much  as  any  other  paper  served  on  the 
bank. 

3.  The  notices  of  carriers  are  not  analogous  to  notices  of 
dissolution ;  a  carrier's  liability  never  rests  upon  general  re- 
putation ;  therefore  it  is  not  removed  by  general  notice.  In 
both  respects  the  reverse  is  the  case,  as  to  the  liability  of  part- 
ners. And  men  are  not  to  be  presumed  to  read  all  the  no- 
tices of  carriers,  as  a-  bank  is  of  notices  of  copartnership  and 
dissolution. 

III.  If  by  reason  of  sufficient  evidence  of  notice  of  the  dis- 
solution, William  Vernon  was  not  liable* as  partner  on  the 
notes,  he  was  not  liable  under  the  general  counts. 

1.  The  delivering  up  of  the  old  notes  on  which  he  was 
liable,  upon  the  receiving  of  the  new  notes  upon  which  he  was 
not  liable,  was  an  ejcpress  waiving  of  his  responsibility,  and 
precludes  any  implied  agreement.  ToiMsaint  v.  Martinantf 
2  T.  R.  104. 

2.  W.  Vernon  was  no  party  to  the  immediate  dealing 
with  the  bank;   the  latter  lent  money  and  paid  money  at 
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the  request  and  for  the  account  of  John  A.  Moore,  and  not  of 
W.  Vernon  &.  Co.  Arnold  v.  Camp,  12  John  JR.  409.  JVeti?- 
march  v.  Clay,  14  East,  230. 

IV.  W.  Vernon  is  not  liable  upon  the  note  in  suit,  by  rea- 
son of  the  authority  to  adjust  the  unsettled  business.  An  au- 
thority to  adjust,  does  not  authorize  giving  a  negotiable  se- 
curity for  an  adjusted  balance.  KUgour  v.  Fizlaysofi,  1  If. 
Black,  155.     San/or d  v.  Michles,  4  Johns.  R.  224. 

Roints  for  the  defendants  in  error  : 

I.  The  firm  of  Wm.  Vernon  &  Co.  were  dealers  with 
the  plaintiffs  as  money  lenders,  from  and  after  the  dis- 
count of  the  first  note  in  the  series,  trll  the  dissolution  of  the 
firm. 

II.  The  defendants  below  were  therefore  bound  to  give 
actual  notice  to  the  plaintifTs  of  the  dissolution  before  they 
can  make  good  their  defence  to  the  note  declared  on. 

III.  Mere  publication  of  an  advertisement  of  a  dissolu- 
tion, in  a  paper  taken  by  a  creditor  dealing  with  a  firm,  has 
never  been  adjudged  actual  notice,  even  to  an  individual  or 
natural  person,  much  less  to  a  corporation.  Gow  on  Part* 
305  ^o  3 1 0,  Eng.  ed.  Colly  on  Part.  3 1 0, 3 1 1 .  3  Kent's 
Comm.  66,  4-c.  6  Johns.  JR.  144.  6  Cowen,  701,  8  Wen- 
dell, 423.  Mann.  Dig.  272.  1  Peake'e  Cas.  154.  41.  3 
Bay,  355.  3  Litt.  423.  Martin  v.  Walton  fy  Co.  1  Mc- 
Cord,  16  ;  Bank  of  S.  Carolina  v.  Humphrey  fy  -Mathews f 
id.  388;  Irby  r.  Vining,.id.  379:  the  three  last  cases  in 
South  Carolina,  where  the  doctrine  has  been  specially  con- 
sidered. 1  Stark.  418,  Eng  ed.;  388,  Am.  ed.  Angel 
8f  Ames  on  Corp.  174 — Of  notice  to  Corporations.  Man- 
hattan Co.  V.  Lydig,  4  Johns.  R.  388.  1  ^^qrk.  Cas.  186, 
Eng.  ed.;  148,  Am.  ed.;  2  id.  49,  249,  Am.  ed.;  2  Campb* 
415  ;  3  Bing.  2 ;  Story  on  Bailm.  ch.  6  :  the  five  last  cases 
are  concerning  notices  by  common  carriers^  how  far  they 
must  be  brought  home. 

IV.  The  mere  fact  that  the  plaintiffs  below  delivered  up 
the  last  note  but  one  after  the  failure  of  the  firm,  and  took 
a  new  note,  signed  in  the  same  manner  with  the  other  notes. 
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in  the  absence  of  other  evidence,  shows  conclusively  thai 
when  they  took  the  last  note,  they  were  ignorant  of  the  disao* 
lotion  of  the  firm. 

V.  To  show  that  the  plaintiflTs  below  assented  to  the  re* 
lease  of  the  solvent  member  of  the  firm,  it  must  be  made 
to  appear  that  they  had  actual  knowledge  of  the  dissolution ; 
and  yet  were  willing  to  receive  the  note  in  question  in  the 
same  form,  obligatory  only  upon  the  insolvent  members  of  the 
firm. 

VL  Unless  it  appear  affirmatively,  on  the  part  of  the 
defendants  below,  that  the  plaintifis  knowingly,^  and  under- 
standing all  the  material  facts,  gave  op  the  last  note  bot  one 
executed  before  the  dissolution  of  the  firm,  for  the  last  note, 
executed  after  the  dissolution,  they  have  the  same  right  to 
recover,  which  they  would  have  had,  in  case  they  had  retain- 
ed the  last  note  given  up. 

VII.  The  facys  being  found,  what  constitutes  a  dealer  is 
matter  of  law  ;  and  the  consideration  of  the  evidence,  which 
in  this  case  went  to  show  that  Vernon  &  Co.  were  dealers 
with  the  Manhattan  Company,  was  not  withdrawn  from  the 
jury. 

VIIL  The  plaintiffs  below  are  at  all  events  entitled  to  re- 
cover under  the  common  counts.  8  Cowen^  83.  4  Wendell^ 
411.  I'it  Johns,  R.  90. 

After  advisement  the  following  opinions  were  delivered : 

* 

By  the  Chancellor.  It  does  not  appear  to  be  material 
to  inquire  whether  the  bank,  upon  the  facts  proved  at  the 
circuit,  was  a  previous  dealer  with  the  firm  of  William  Ver- 
non &.  Co.,  so  as  to  render  an  actual  notice  of  the  dissolu- 
tion of  the  copartnership  necessary,  to  exempt  the  firm 
from  liability  upon  4he  note  subsequently  made  by  P.  H. 
Vernon  in  the  name  of  the  firm.  It  is  true,  that  after  a  dis- 
solution of  the  firm,  one  of  the  copartners  is  not  authorized 
to  sign  the  name  of  the  firm  to  a  negotiable  security,  even  for 
a  debt  due  from  the  firm  before  dissolution,  so  as  to  render 
the  copartnership  jointly  liable  upon  such  new  security,  to 
a  creditor  who  has  either  actual  or  constructive  notice  of 
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the  dissolution  of  the  copartnership.  But  it  is  equally  well 
settled  that  where  \here  is  a  subsisting  debt  against  the 
firm  at  the  time  of  its  dissolution,  the  takings  of  a  new  secu- 
rity for  the  debt,  from  one  of  the  members  of  the  firm  is  not 
per  86  a  discharge  of  the  previous  debt  of  the  copartnership ; 
but  to  discharge  the  other  members  of  the  firm,  there  must 
be  evidence  of  an  intention  on  the  part  of  the  creditor  to 
discharge  them.  Smithy.  Rogers,  17  Johns,  R.  340.  Bed^ 
ford  V.  Deakin,  2  Barn,  ^  Aid.  210.  Harris  v.  Lindsay,  4 
Wash.  C.  C.  R.  271.  If  there  was  no  actual  notice  to  the 
bank  in  this  case  of  the  dissolution  of  the  partnership,  the 
mere  taking  of  a  new  note,  apparently  drawn  by  the  same 
persons,  would  not  discharge  the  liability  of  the  copartner* 
ship  for  the  previous  debt ;  and  the  former  note  having 
been  given  up  under  the  supposition  that  the  note  received 
in  the  renewal  thereof  was  drawn  by  the  same  persons,  the 
bank  would  still  be  entitled  to  recover  so  m<!(i2{h  of  their  debt 
as  remain  unpaid,  under  the  common  counts  of  the  declara- 
tion.    Smithes  Merc.  Law,  2  Lond.  ed.  51. 

I  think,  however,  the  facts  in  this  case  clearly  constituted 
a  dealing  with  the  bank,  so  as  to  entitle  them  to  actual  no^ 
tice  of  the  dissolution,  even  if  the  note  of  the  I5th  of  April, 
1833,  had  been  given  for  a  new  debt  for  which  the  copart- 
nership was  not  previously  liable.  I  do  not  understand  that 
the  judge  at  the  trial  was  guilty  of  the  absurdity  of  deciding 
that  the  question,  whether  there  had  been  a  previous  deal- 
ing with  the  firm,  was  a  question  of  law.  On  the  contrary, 
the  decision  evidently  was,  that  the  facts  as  proved  on  the 
trial  were  sufficient  in  law  to  constitute. a  dealing  with  the 
firm,  within  the  intent  and  meaning  of  the  rule  whicli  re- 
quires actual  notice  to  those  with  whom  there  has  been 
previous  dealings.  Much  was  said  upon  the  argument  as 
to  the  meaning  of  the  word  dealing.  I  do  not  think,  how- 
ever, the  question  in  such  cases  ever  turns  upon  the  mean- 
ing of  any  particular  word ;  as  it  might,  if  we  were  en- 
deavoring to  ascertain  what  the  parties  meant  by  the  use  of 
such  a  word  in  a  written  contract.  In  reference  to  this 
rule,  the  word  dealing  is  merely  used  as  a  general  term  to 
convey  the  idea  that  the  person  who  is  entitled  to  actual 
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notice  of  the  dissolution,  must  be  one  who  has  bad  business 
relations  with  the  firm,  by  which  a  credit  is  raised  upon  the 
faith  of  the  copartnership.  Professor  Bell  does  not  use 
the  word  dealings  in  stating  the  rule,  but  states  it  thus  : 
'^  A  credit  already  raised  on  the  faith  of  the  partnership  is 
presumed  to  be  continued  on  the  same  footing,  unless  spe- 
cial notice  of  a  change  shall  be  given."  2  BelPs  Comm. 
640.  It  is  not  necessary,  therefore^  for  us  to  decide  thac 
every  person,  through  whose  hands  the  copartnership  secu- 
rities have  passed,  and  who  may  be  wholly  unknown  to  the 
firm,  is  entitled  to  actual  notice,  in  order  to  protect  the  co^ 
partners  from  liability  for  debts  contracted  with  him  by 
some  of  the  partners  after  the  dissolution.  But  in  the  pres- 
ent case  there  was  a  continued  credit  in  the  bank,  upon  the 
faith  of  this  copartnership,  for  fourteen  months  previous  to 
the  dissolution  of  the  firm,  by  eight  successive  renewals  of 
the  note  made  by  the.  partnership  and  discounted  upon  the 
application  of  Moore,  the  payee ;  and  as  the  eighth  renewal, 
althot^h  a  short  time  after  the  dissolution  of  the  copartner- 
ship, was  by  a  note  in  the  name  of  the  firm,  precisely  in  the 
same  form  as  the  previous  notes,  it  is  evident  that  it  was  a 
case  in  which  the  firm  would  be  liable  to  the  bank,  unless 
the  bank  had  actual  notice  that  the  copartnership  was  dis- 
solved at  the  time  the  last  renewal  took  place.  I  think  the 
charge  of  the  judge  who  tried  the  cause  was  therefore  right 
in  that  respect. 

It  appeared,  however,  on  the  trial,  that  the  paper  in 
which  the  notice  of  the  dissolution  was  published  was  taken 
at  the  bank  ;  and  the  counsel  for  the  defendants  called  upon 
the  court  to  charge  the  jury  that  this  was  in  law  proof  of 
notice  of  the  dissolution.  But  the  judge  lold  the  jury  that 
it  was  not  in  law  actual  notice  of  the  fact.  I  have  no 
doubt,  upon  the  cases  that  have  been  decided,  that  upon* 
such  evidence,  if  there  are  no  circumstances  from  which  a 
different  conclusion  may  be  drawn,  the  jury  may  be  author- 
ised to  presume  that  the  party  by  whom  the  paper  was  ta- 
ken liad  read  the  notice  of  dissolution  and  was  therefore 
actually  aware  that  it  had  taken  place  at  the  time  the  new 
security  was  taken  in  the  name  of  the  firm.    That;  bowev- 
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er,  would  not  have  justified  the  court  in  charging  the  jury, 
as  a  matter  of  law,  that  the  taking  of  a  newspaper  filled  with 
advertisements^  was  actual  notice  of  every  thing  contained 
therein.  Where  a  special  notice^  is  necessary  in  conse- 
quence of  a  previous  dealing  with  the  firm,  or  a*  credit  already 
raised  upon  the  faith  of  the  copartnership,  such  notice  may 
be  inferred  from  many  circumstances,  as  well  as  from  direct 
and  positive  proof  of  notice  of  the  dissolution  ;  but  to  exempt 
the  copartners  from  liability,  the  jury  hiust  be  satisfied 
that  the  person  with  whom  the  new  debt  was  contracted 
either  had  actual  notice  that  the  copartnership  was  dissolv- 
ed, or  that  facts  had  actually  come  to  his  knowledge  suffi- 
cient to  create  a  belief  that  such  was  the  fact.  From  the 
evidence  in  this  case,  I  do  not  believe  thai  the  oflScers  or  the 
directors  of  the  Manhattan  Company,  either  knew  or  believ* 
ed  that  the  firm  of  William  Vernon  &  Co.  was  dissolved 
when  they  received  this  last  note  in  renewal  of  the  note  of 
the  15th  of  February,  1833  ;  upon  which  last  mentioned 
note  that  firm  was  holden  as  the  drawers,  at  the  time  such 
renewal  took  place. 

It  seems  to  have  been  taken  for  granted  by  the  counsel 
for  the  defendants  on  the  trial,  that  proof  that  the  note  was 
originally  discounted  for  the  accommodation  of  John  A. 
Moore,  and  had  been  subsequently  renewed  as  an  accom- 
modation note,  was  legal  evidence  that  it  was  not  given  for 
a  debt  actually  due  from  the  drawers  of  the  note  to  him. 
Without  some  evidence  that  the  notes  were  not  what  upon 
the  face  of  them  they  purported  to  be,  the  question  of  no- 
tice to  the  bank  is  wholly  immaterial.  There  is  not  a  par- 
ticle of  ei^dence  in  the  case  that  John  A.  Moore  had  notice 
of  the  dissolution  of  the  partnership  at  the  time  the  last  note 
was  given  to  him,  and  as  there  was  clearly  a  direct  dealing 
with  the  firm  by  him,  previous  to  the  dissolution,  so  as  to 
entitle  him  to  actual  notice  to  discharge  the  copartners  from 
liability  to  him  upon  this  last  note,  it  follows  of  course,  that 
if  the  note  could  have  been  collected  of  the  copartners  by 
him,  at  the  time  he  negotiated  it  at  the  bank  in  renewal  of 
the  former  note,  the  bank  is  entitled  to  recover  thereon, 
even  if  the  officers  of  the  bank  actually  knew  of  the  disso- 
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lution  of  the  copartnership  at  the  time  it  was  thus  received* 
Graves  v.  Merry y  6  Cowen,  703. 

Upon  the  whole,  t  am  satisfied  that  there  was  neirer  any 
intention  on  the  part  of  the  Manhattan  Compaay  or  its  of&-* 
cers,  to  discharge  their  claim  a^inst  all  or  an'y  of  the  mem*- 
bers  of  the  firm  of  William  Ve/f  on  &  Co.,  for  the  balance 
doe  to  the  bank  from  tliat  firm  at  the  time  of  its  dissolution  ; 
and  that  the  bank  was  entitled  to  recover  the  sum  which  re- 
mained unpaid  at  the  time  of  the  trial,  either  upon  the  spe^ 
cial  count  upon  the  last  note  or  under  the  common  counts ; 
and  that  there  was  no  misdirection  in  point  of  law  by  the 
judge  who  tried  the  cause,  to  the  prejudice  of  the  plaintiffli 
in  error.  I  shall  therefore  vote  for  an  afiirnutnce  of  the  judg* 
ment  of  the  supreme  court,  which  affirmed  the  judgment  of 
the  superior  court  of  the  city  of  New-York. 

By  Senatoc  Verplanck.  It  is  a  fundatnental  doctrine  of 
the  law  of  partnership,  that  if  a  person  suffers  his  name  to  be 
used  in  trade,  or  otherwise  holds  himself  out  as  partner,  he 
is  to  be  considered  as  such,  whatever  may  be  his  real  rela- 
tion to  the  firm  ;  and  this  is  so,  because  he  may  induce  oth- 
ers to  give  credit  to  the  copartnership  which  it  would  not  else 
have  obtained.  Hence,  a  person  once  known  as  a  partner, 
or  having  held  himself  out  as  such,  is  liable  for  all  the  debts 
of  the  firm  in  the  usual  course  of  its  business,  as  long  as  he 
gives  reason  to  suppose  that  he  is  still  a  partner.  Thus,  in 
one  of  the  decided  cases,  2  Stark.  290,  a  trader  who  suffer- 
ed his  name  to  remain  on  the  sign  of  his  former  shop,  was 
held  liable  for  the  debts  of  his  former  partners  continuing 
the  business  there. 

Now  following  out  this  principle,  how  is  a  person  once 
known  as  a  partner,  to  prevent  that  inducement  to  false 
credit  to  his  former  associates,  which  may  arise  after  the 
withdrawal  of  his  funds,  from  their  continued  use  of  the 
credit  which  he  assisted  to  obtain  ?  How  shall  he  entitle 
himself  to  be  exempted  from  future  liability  on  their  ac- 
count? The  natural  reply  is,  that  he  must  take  all  the 
means  in  his  power  to  prevent  such  false  credit  being  given. 
It  is  impossible  for  him  to  give  direct  notice  of  his  with- 
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drawal  to  every  man  who  priay  have  seen  the  name  of  hi» 
former  firm,  or  have  accidentally  received  its  check  or 
note.  No  rinan  is  held  to  impossibilities.  But  he  does  all 
that  he  can  do  in  such  a  case,  by  withdrawing  all  the  exte- 
rior indications  of  partnership,  and  giving  public  jnotice  of 
dissolution  in  the  manner  ^sual  in  the  community  where  be 
resides.  ** 

He  may  have  obtained  credit  for  his  copartnership,  by 
making  his  own  interest  in  it  known  through  the  course  of 
trade.  So  far  as  those  are  concerned  who  have  had  no  di- 
rect intercourse  with  the  firm,  he  does  all  that  is  in  his  pow- 
er to  prevent  the  continuance  and  abuse  of  such  credit,  if 
he-  uses  the  same  sort  of  means  to  put  an  ,end  to  that  credit 
which  may  have  caused  it.  But  there  are  persons  with 
whom  he  or  his  partners  may  have  transacted  business  ia 
the  copartnership  name,  and  received  credit  from.  To 
such  persons,  he  has  given  more  than  a  geseral  notice  of 
partnership,  for  he  has  directly  or  indirectly  ratified  the  acts 
of  the  bouse,  and  confirmed  the  credit  that  may  have  been 
given  either  wholly  or  in  part  upon  his  own  account.  He 
knows,  or  he  has  it  in  his  power  to  know,  who  are  the  per- 
sons with  whom  such  dealings  have  been  bad.  Public  poli- 
cy, then,  and  natural  justice,  alike  demand  that  he  should 
give  personal  and  special  notice  of  the  withdrawal  of  his  re- 
sponsibility to  every  one  who  had  before  received  personal 
and  special  notice,  either  by  words  or  acts,  of  hi%  actual 
responsibility  and  interest  in  the  copartnership.  Justice  re- 
quires that  the  severance  of  the  united  credit  should  be 
made  as  notorious  as  was  the  union  itself.  This  is  aocom- 
plished  by  the  rule  that  persons  having  had  particular 
dealings  with  the  firm  should  have  particular  notice  of 
the  dissolution  or  alteration ;  but  that  a  general  notice  by 
advertisement  or  otherwise,  should  be  sufficient  for  those 
who  know  the  firm  only  by  general  reputation.  Hence  our 
law  has  established  the  rule  that  to  all  persons  having,  pre- 
viously dealt  with  the  copartnership,  it  is  requisite  for  the 
discharge  of  a  retiring  party  from  new  liability,  that  actual 
notice  should  be  brought  home  to  the  creclitor,  or  at  leasts 
that  notice  should  be  bona  fide  given  under  such  circum- 
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Stances,  as  to  shew  that  he  has  done  all  that  custom, 
prudence  and  good  faith  require  to  bring  the  knowledge 
home  to  the  party.  These  are  familiar  principles,  but 
I  have  stated  them  thus  fully,  in  order  to  trace  their  appli- 
cation to  the  chief  and  important  question  in  this  case: 
**  Who  in  the  sense  of  these  rules,  are  dealers  with  a  firm  in 
consequence  of  taking  or  holding  their  negotiable  paper  ?*' 

For  the  reasons  already  suggested,  I  cannot  consider 
those  who  merely  take  the  paper  of  a  firm  and  pass  it  away 
without  any  other  intercourse  with  the  makers,  to  be  there- 
Tore  dealers  in  the  meaning  of  this  rule.  It  is  not  dealing 
with  a  commercial  house,  to  have  occasionally  taken  from 
others,  paper  made  or  endorsed  by  that  firm.  Temporary 
credit  has  here  been  given  to  the  firm  on  its  general  reputa- 
tion alone,  but  nothing  has  passed  between  the  parties 
whereby  the  partners  confirm  and  acknowledge  their  joint 
responsibility.  If  such  paper  was  not  taken  in  some  imme- 
tliate  and  reciprocal  transaction  with  the  firm,  so  as  to  bring 
the  parties  into  mutual  dealing,  or  if  there  were  no  continu- 
ed or  repeated  giving  and  receiving  of  credit  upon  such  en- 
dorsement, ft  requires  a  great  stretch  of  the  ordinary  mean- 
ing of  words  to  call  such  a  taking  of  paper,  dealing  with 
the  makers  or  endorsers.  We  cannot,  it  seems  to  me, 
rightly  call  a  man  a  dealer  with  a  firm  who  has  thus  taken 
paper  from  a  third  hand,  and  received  payment  through  a 
bank,  or  passed  it  a-way  to  another.  In  such  a  case,  it 
would  commonly  foe  t(i  require  impossibilities,  to  insist  that 
the  partners  of  a  house  in  extensive  trade,  should  be  able  to 
know  for  years  who  had  been  the  last  owner  of  their  paper 
or  through  whose  hands  it  may  have  pa^cd.  Even  where 
payment  is  made,  as  through  a  bank,  it  can  rarely  be 
known  whether  the  bank  or  other  last  holder,  held  it  as  dis- 
counted or  merely  for  collection.  There  is  nothing  in  the 
roost  minute  system  of  accounts  which  could  enable  a  house 
to  trace  out  all  the  persons  who  may  have  at  any  time, 
thus  given  them  credit  on  general  reputation,  and  to  send 
all  of  them  special  notice  as  dealers.  The  case  is  (]uitc 
otherwise  in  respect  to  those  to  whom  the  paper  is  immedi- 
ately made  payable,  and  issued  in  the  ordinary  course  of 
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business.  So  also,  it  is,  wj^en  paper  bearing  the  name  of 
the  firm,  is  taken  by  others  in  the  course  of.  a  continuous 
and  repeated  credit,  placing  the  parties  within  the  direct 
knowledge  of  each  other.  Here  the  partners  know,  or  have 
the  means  of  knowing,  without  going  out  of  the  course  of 
their  own  business,  who  have  thus  given  them  credit,  and 
with  whom  they  have  thus  dealt  Here  then,  the  reason  of 
the  general  rule  applies,  that  there  should  be  direct  notice  of 
the  withdrawal  of  part  of  that  united  credit,  to  those  who 
were  known  to  have  relied  upon  it,  and  who  might  be  in- 
duced to  rely  upon  it  again,  if  left  in  ignorance  of  the 
change. 

In  the  present  instance  a  note  is  given  by  Vernon  &  Co. 
to  one  Moore,  and  made  payable  to  him.  It  receives  the 
endorsement  of  another  firm  after  Moore's  name,  and  is  dis- 
counted by  the  Manhattan  Bank  for  Moore's  accommoda- 
tion. The  loan  is  eight  times  successively  renewed  with  oc- 
casional reductions,  a  new  note  of  the  same  parties  being 
each  time  substituted.  It  is  true  that  each  successive  note 
was  taken  up  by  Moore,  the  immediate  dealer  with  the 
bank,  but  as  on  each  occasion  a  new  note  of  Vernon  &  Co* 
was  substituted,  it  is  obvious  that  Moore  in  this  acted  in 
behalf  of  the  makers  of  the  notes  so  taken  up  by  means  of 
renewed  paper.  The  first  loan  was  for  the  accommodation 
of  Moore ;  but  the  renewals  were  evidently  alone  for  the 
accommodation  of  the  maker  who  must  otherwise  have  paid 
some  one  of  these  notes.  Moore  was  then  their  agent,  not 
in  procuring  the  loan,  but  in  making  the  renewals  and  par-* 
tial  payments.  The  notes  too,  must  have  been  returned  to 
the  makers  with  their  several  endorsements,  receipts  or 
stamps  upon  them.  They  could  not  well  be  ignorant  who 
it  was  that  gave  them  this  prolonged  and  repeated  credit, 
and  to  whom  the  obligation  of  the  firm  was  thus  renewed* 
Allowing,  however,  that  they  were  ignorant  of  this  fact,  (as 
the  knowledge  is  not  brought  home  to  them  in  the  evidence,) 
still  the  several  partners  had  the  means  of  knowing  through 
Moore,  who  represented  them  in  the  transactions.  This 
equally  with  knowledge  would  impose  the  responsibility  of 
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actual  notice  to  habitual  dealers.    No  man  is  to  take  advan- 
tage of  his  own  negligence. 

The  history  of  the  transaction  strongly  exhibits  the 
equity  of  the  rule  of  notice.  It  is  not  probable  that  after 
the  failure  of  the  firm  thus  making  the  original  note,  the 
notes  for  which  all  the  partners  were  unquestionably  known 
to  be  liable  should  be  given  up,  and  a  new  one,  a  little  re- 
duced in  amount  with  a  small  cash  payment,  received  in 
lieu,  if  it  had  been  actually  known  to  the  bank  that  the  only 
solvent  and  resppnsible  member  of  the  firm  had  retired  from 
the  house. 

Judge  Bropson,  in  his  dissenting  opinion,  observes  that 
'*  the  jury  were  charged  as  matter  of  law,  that  under  the 
facts  of  the  case  shown  in  evidence,  the  defendants  were  to 
be  deemed  dealers  with  the  bank."  This,  the  judge  thinks 
incorrect,  and  that  this  was  a  question  not  of  law,  but  of 
fact.  The  line  of  distinction  between  law  and  fact,  is  often 
not  broadly  marked.  But  the  facts  here  are  undisputed. 
There  is  no  contradiction  of  evidence ;  no  contest  of  proba- 
bility as  to  who  should  be  deemed  dealers,  for  the  jury  to 
settle.  The  question  is  simply  upon  the  statement  of  the 
fact  of  the  repeatedly  renewed  notes  of  Vernon  &  Co.  ori- 
ginally discounted  for  Moore  :  whether  or  not,  under  such 
circumstances,  '^  these  makers  were  dealers  in  the  sense  of 
the  rule  of  law  requiring  actual  notice  to  discharge  such 
dealers  from  future  joint  and  several  liability  ? "  This  ap- 
pears to  me  strictly  a  question  of  legal  inference.  It  is 
analogous  to  the  case  of  evidence  of  new  promises  or  ac- 
knowledgements taking  a  debt  out  of  the  statute.  If  this 
evidence  be  doubtful  or  contradictory,  that  would  be  for  the 
jury  to  pass  upon  ;  but  where  there  is  no  dispute  as  to  the 
foct^,  the  true  legal  inference  to  be  drawn  from  them — 
whether  or  not  such  promise  or  acknowledgement  took  the 
icase  out  of  the  statute — is  a  matter  of  law.  See  opinion  of 
Sutherlafki,  J.  1  Wendell,  611.  A  decision  of  the  supreme 
'Court  of  Connecticut  comes  still  closer  to  this  very  point. 
In  Mawatt  v.  HavUand,  3  Day's  R.  353,  that  court  held  that 
when  the  facts  supposed  to  constitute  notice  of  a  dissolution 
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of  partnership  were  once  ascertained,  it  is  altogether  a  ques* 
tion  of  law  whether  the  notice  was  reasoable  or  not. 

Upon' these  grounds,  I  think  the  judgment  of  the  court 
below  should  be  affirmed,  although  as  will  have  been  seen, 
I  am  far  from  agreeing  with  Jadge  Cotoeny  as  to  the  extent 
to  which,  in  delivering  the  opinion  of  the  majority  of  the 
supreme  court,  he  carries  the  contingent  liability  of  partners 
making  negotionable  paper,  by  considering  them  as  construc- 
tively dealing  with  every  person  through  whose  hands  their 
paper  may  pass ;  for  if  that  be  the  law  of  the  land,  I  agree 
with  Judge  Bronson,  that  '*  no  diligence  in  giving  notice  of 
a  dissolution  can  save  one  partner  from  the  peril  of  being 
ruined  by  the  other." 

By  Senator  Wager.  There  are  three  questions  arising 
in  this  cause  :  1.  Were  the  defendants  below,  dealers  with 
the  Manhattan  Company,  within  the  rule  requiring  actual 
notice  of  the  dissolution  of  a  copartnership  ?  2.  If  actual 
notice  were  necessary,  is  such  notice  to  be  presumed  from 
the  proof  given  in  the  cause  ?  and  3.  Are  the  defendants  lia- 
ble as  copartriers,  under  the  general  counts  upon  the  original 
indebtedness,  to  the  extent  of  the  amount  claimed  upon  the 
note  declared  on  ? 

It  is  a  well  established  rule  of  law,  that  copartners  are 
bound  by  the  acts  of  any  of  the  members  of  the  firm  with 
all  persons  with  whom  the  firm  has  had  previous  dealings, 
until  actual  knowledge  of  a  dissolution  be  brought  home  to 
such  pereons.  It  may  not  be  necessary  to  show  by  positive 
proof  that  the  party  had  actual  notice;  but  such  circum* 
stances  should  be  proved  as  will  raise  a  strong  and  almost 
irresistable  presumption,  that  the  knowledge  of  the  dissolu- 
tion was  brought  home  to  the  party.  As  to  all  the  rest  of  the 
world,  except  to  those  who  have  had  actual  prior  dealings 
with  the  firm,  and  consequently  given  them  credit  upon 
personal  representation,  the  general  notice  is  suflScient.  A 
publication  in  such  cases,  in  one  of  the  regular  newspapers 
of  the  city  or  county  where  the  partnership  business  was 
carried  on,  is  the  usual  mode  of  giving  the  information,  and 
as  to  persons  who   have   not  before  dealt  with  the  firm, 
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is  sufficient.  As  to  persons  having  prior  actual  dealings, 
notice  is  usually  given  by  a  circular  sent  to  all  the  corres-* 
pendents  of  the  house,  or  in  some  other*  mode,  by  which 
the  knowledge  of  the  dissolution  may  be  brought  to  the 
creditor. 

In  the  case  under  consideration,  it  therefore  becomes  ma- 
terial to  inquire,  whether  the  parties  were  actual  dealers  as 
regarded  each  other.  Was  there  a  confidence  and  credit 
given  to  the  firm  of  Williann-  Vernon  &.  Co.,  the  makers  of 
the  note,  arising  from  actual  intercourse  and  dealing,  as  is 
ordinarily  understood  by  the  term^s  ?  The  action  in  this 
case  is  brought  upon  a  promissory  note  for  Seventeen  hun- 
dred dollars,  payable  to  the  order  of  John  A.  Moore,  and 
endorsed  and  procured  by  said  Moore  to  be  discounted  by' 
the  plaintiffs.  It  was  the  last  of  a  series  of  notes,  all  of 
which  had  been  made  by  the  defendants,  payable  to  Moore^'s 
order,  and  by  him  procured  to  be  discounted  at  the  Man- 
hattan Bank.  The  notes  were  made  for  his  accommoda- 
tion, and  he  drew  the  money  from  the  bank,  and  took  up 
the  notes  when  they  fell  due.  There  is  no  evidence  in  the 
case  showing  that  Vernon  &  Co.  ever  knew  where  the 
notes  were  procured  to  be  discounted,  unless  such  knowl- 
edge is  to  be  inferred  from  the  fact  that  one  of  the 
series  was  protested  for  non-payment,  and  was  shortly 
afterwards  taken  up  by  Moore.  In  protesting  that  note, 
which  was  the  third  in  the  series  before  the  one  prosecuted, 
it  was  necessary  to  make  a  demand  upon  the  makers,  but 
it  need  not  necessarily  appear  on  such  demand  to  whom 
the  note  belonged.  It  might  have  been  made  when  they 
were  absent  from  their  place  of  business,  or  the  makers 
may  have  supposed  that  the  note  was  held  by  the  bank  for 
coUdhion  merely.  They  cannot,  therefore,  in  my  opinion, 
be  said  to  be  actual  dealers  with  the  bank,  though  Moore, 
the  endorser,  may  have  been.  There  is  nothing  in  the  case 
to  show  that  any  credit  was  given  to  the  note  in  question  at 
the  bank  because  of  the  names  of  Vernon  &  Co.,  except 
that  which  arises  oiit  of  general  reputation  that  they  were 
partners,  a  matter  which  is  discharged  by  general  notice  or 
advertisement.    To  require  them  under  the  circumstances 
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to  give  actual  notice  as  dealers,  would  be  establishing  a  rule^ 
by  which  partners  would  be  constantly  liable  to  be  imposed 
upon  after  dissolution,  by  the  acts  of  dishonest  members  of 
the  firm.  It  would  be  requiring  them  to  trace  all  their  nego^ 
tiabte  paper  through  all  its  negotiation,  from  the  commence^ 
ment  to  the  ending  the  copartnership :  a  burthen  too  anreas' 
onable  to  be  required  by  the  common  law. 

As  it  regards  the  second  point  above  stated,  I  consider  it 
unnecessary  to  determine  whether  the  circumstances  proved 
constituted  actual  notice  in  this  case,  inasmuch  as  I  have 
come  to  a  conclusion,  from  a  view  of  all  the  circumstanceSi 
that  the  parties  were  not  prior  dealers  within  the  rule  re- 
quiring actual  notice.  The  notice  proved  was  therefore 
sufficient. 

The  judge  at  the  trial  erred  in  charging  the  jury,  as  matter 
of  law,  that  under  the  facts  shown  in  evidence,  the  defend-* 
ants  were  to  be  deemed  dealers  with  the  plaintiffs,  and  as 
such,  that  no  notice  of  dissolution  was  sufficient,  but  actual 
notice.  In  thus  charging  the  jury,  he  took  from  them  a 
question  of  fact,  which  it  was  their  province  to  decide.  This 
of  itself  constitutes  a  good  ground  for  reversing  the  judgment 
and  awarding  a  venire  de  novo. 

No  doubt  can  be  entertained  that  William  Vernon  was 
liable  upon  all  the  notes  of  the  series,  with  the  exception  of 
the  last,  which  was  given  after  general  notice  of  dissolution* 
That  note  having  been  taken  by  the  bank,  without  know- 
ledge of  the  dissolution  of  the  firm,  and  without  any  eipress 
agreement  between  the  parties  that  it  should  be  in  dis- 
charge of  the  prior  indebtedness,  that  indebtedness  remain- 
ed, notwithstanding  the  giving  of  the  new  note.  The  bank 
undoubtedly  supposed  that  in  renewing  the  note  for  the 
amount  of  the  note  declared  on,  they  were  to  that  ettent 
merely  extending  the  credit  to  the  same  parties  before  hold- 
en.  The  delivering  up  of  the  old  note,  on  which  all  the 
members  of  the  firm  were  liable,  cannot  therefore  be  re- 
garded as  a  waiver  of  the  responsibility  of  William  Vernon. 
To  waive  that  ^responsibility,  the  plaintifTs  below  should 
have  been  shown  to  have  acted  with  full  knowledge  of  all 
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the  circumstances.  I  have  no  doubt  that  the  plaintiffs,  with- 
in the  case  of  Hughes  v.  Wheeler,  8  Cowen,  77,  were  enti- 
tled to  recover  upon  the  money  counts  on  the  note  which 
iras  given  up,  and  had  the  question  been  presented  on  the 
trial,  the  verdict  might  have  been  sustained  upon  that  ground. 
But  as  the  defendants  may  have  some  other  defence  to  the 
•notes  that  were  given  op,  and  which  does  not  appear  upon 
the  record  in  this  case,  the  safer  course  is  to  reverse  the  judg- 
ment and  order  a  ventre  de  novo.  I  shall  therefore  vote  to 
reverse  the  judgment  in  this  case. 

On  the  question  being  put,  Shall  this  judgment  be  rctxrs- 
«d?  the  members  of  the  court  divided  as  follows  : 

In  tke<fjlirm(Uive  :  Senators  Fox,  Hull,  Hunt,  Hunting- 
TTON,  Johnson,  Lee,  Maynaro,  Nicholas,  Powers,  Ster- 
ling, Wager,  Works — ^12. 

In  the  negative:  The  President  of  the  Senate,  The 
Chancellor,  and  Senators  Furman,  Hawkins,  Hunter, 
Jones,  H.  A.  Livingston,  Mosley,  Paige,  Peck,  Skinner. 
Spraker,  Van  Dyck,  Verplanck — H. 

Whereupon  the  judgemnt  of  the  supreme  court  wns  af- 

<71RMED. 


Williams,  survivor,  &c.  vs.  Dakin  Sl  Bacon, 

Whether  a  sum  a^eed  upon  by  the  parties  to  a  contract  as  the  measure  of 
damages,  shall  be  considered  as  liquidated  damages^  or  only  as  a  penalty, 
depends  upon  the  intent  of  the  parties  and  the  peculiar  circumstances  of 
the  subject  matter  of  the  contract ;  if  the  damages  must  necessarily  be 
4BkMy  uncertain  and  incapable  of  estimation^  the  party  failing  to  perform 
will  be  held  to  pay  the  stipulated  suin  as  liquidated  damages,  and  it  was 
^accordingly  held,  where  the  plaintiffs  gave  ^3000  for  the  patronage  and 
good  will  of  a  newspaper  establishment,  and  .f  500  for  the  type  and  printing 
apparatus,  and  the  defendants  (the  venders)  coven  ted  that  they  would 
•ot  pablish  or  aid  or  assist  in  publishing  a  rival  paper,  and  iixed  the  meas- 
ure of  damages  for  a  violation  of  their  covenant  at  $tlOOO,  and  did  subse* 
qaently  aid  and  assist  in  the  publication  of  such  paper,  that  the  pLiintitTs 
were  entitled  to  recover  the  wholn  sum  of  {jfcWOO  p.h  liqnidntod  dfimngp?. 


\ 
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Although  where  an  estate  is  granted  subject  to  a  condition,  and  the  grantee 
is  released  from  a  part  thereof,  the  whole  cooditiou  is  gone,  the  same  rule 
does  not  prevail  in  respect  to  a  covenant  not  coupled  with  a  condition  ; 
and  it  was  accordingly  held,  in  this  case,  where  the  plaintiffs  released  the 
defendants  from  their  covenant  so  far  as  to  permit  them  tx>  publish  a  paper 
of  9L  peculiar  character,  that  such  release  did  not  excuse  them  for  subse- 
quentljr  publishing  or  aiding  in  the  publication  of  a  paper  different  from 
that  specified  in  there  lease. 

Error  from  the  Buprisme  court.  On  the  10th  May,  1825, 
DankiD  &  Bacon  bought  of  W.  Williams  a  newspaper  estab- 
lishment, known  as  the  Utica  Sentinel,  and  the  good  will 
and  patronage  of  the  paper,  for  which  they  agreed  to  pay 
$3500  ;  viz;  $3000  for  the  patronage  and  good  will  6{  the 
establishment,  and  $500  for  the  types  and  printing  appara- 
tus ;  and  the  parties  aocordiogly  entered  into  an  agreement 
under  seal  to  carry  the  purchase  into  effect.  A.  Seward, 
uniting  with  W.  Williams,  these  parties  covenanted  as  fol- 
lows :  '^  Th^t  they  will  not,  nor  will  either  of  them,  establish, 
set  up  or  commence  the  publishing,  editing  or  printing  of 
any  paper  of  a  literary,  political  or  miscellaneous  character, 
in  the  village  of  Utica,  or  county  of  Oneida,  during  the  time 
the  parties  of  the  second  part,  or  either  of  them,  or  their  or 
either  of  their  in^mediate  a38igns  shall  continue  the  pub- 
lishers or  proprietors  of  any  paper  in  the  aforesaid  village. 
And  they  further  agree,  that  they  will  not,  nor  will  either  of 
them,  suffer  any  such  paper  to  be  published  or  printed  in 
any  building  owned  by  them  or  either  of  them  ;  and  that 
they  will  not  aid  or  assist,  or  be  in  any  way  or  manner  ac- 
cessary to  the  printing  or  publishing  of  any  such  paper,  by 
any  person  or  persons  whatsoever,  in  the  aforesaid  village 
or  county,  during  the  time  above  specified."  For  the  faith- 
ful performance  of  which  covenant,  Williams  and  Seward 
bound  themselves  in  the  sura  of  $3000.  Then  folloi^d  a 
mutual  stipulation  that  the  said  sum  of  $3000,  should  be  and 
was  thereby  fixed  and  settled  as  liquidated  damages  and  not 
as  a  penal  sum  for  any  violation  of  the  covenant,  or  any  of 
its  terms  or  conditions.  In  January,  1826,  Williams  sold  a 
quanity  of  type  to  one  Merrell,  and  rented  to  him  a  prtnt- 
ing  press,  with  which  type  and  press  he  published  a  politi- 
cal newspaper,  called  the  Utica  Intelligencer,  which  was 
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continued  for   16  months,  and  Williams  occasionaly  adver- 
tised in  it.     The  first  page  of  the  first  number  of  the  paper 
was  set  up  by  Merrin  in  the  printing  shop  of  Williams,  in 
Utica,   but  without  the  actual   knowledge  of  Williams  or 
Seward^     tn  June,  1830,  one  6.  S.  Wilson  contemplatitig 
the  establishment  of  a  newspaper  of  a  political,  miscellane- 
ous and  literary  character,  to  be  called  the  American  CUi- 
teny  employed  Williams  to  print  1000  copies  of  the  first 
number  of  the  paper,  as  a  specimen  of  the   contemplated 
publication ;  who  accordingly  printed  the  said  1 000  copies, 
stating  in  the  same  that  it  was  printed  by  him,  and  contain- 
ing an  advertisement  of  his  own  as  an  advertising  customer. 
The  publication  of  the  American  Citizen  was  continued  in 
iJtica  by  Wilson  for  29  weeks,  during  which  time  R.  North- 
way,  junior,  and  D.  S.  Porter,  assignees  of  Dakin  <t  Bacon, 
were  the  publishers  of  a  newspaper  in  the  village  of  Utica, 
called  the  Sentinel  and  GasetU.     Previous  to  the  publica- 
tion of  the  American  Citizen,  to  wit,  in  January,  1830,  Da- 
kin,  (who  had  become  solely  interested   in  the  covenant  of 
Williams  &  Seward,  by  the  relinquishment  of  Bacon,^  for 
the  consideration  of  one  dollar,  released  Williams  <&  Sew- 
ard from  their  covenant  <<  as  to  the  editing,  printing  or  pub- 
lishing of  an  anti-masonic  paper  called  the  Elucidatory  so 
long  as  it  shall  be  anti-masonic."     In  January,  1831,  an  ac- 
tion of  debt  was  commenced  in  the  names  of  Dakin  &.  Ba- 
con, against  Williams  &  Seward  on   the  instrument  of  the 
10th  May,  1825,  in  which  the  plaintiffs  assigned  as  breaches 
the  conduct  of  Williams  in  respect  to  the  publication  of  the 
two  newspapers  called  the  Utica  Intelligencer  and  the  Amer- 
ican  Citizen.     The  cause  was  put  at  issue  and  tried  by  a 
jury,  who  found  a  special  verdict,   setting  forth  the  above 
factSj  and  concluding  by  finding  $3000  for  the  plaintiffs,  if, 
dec.     The  supreme  court  decided  that  the  .$3000  should  be 
considered  as  liquidated  damages,  and  not  as  a  penalty,  and 
gave  judgment  accordingly  for  the  plaintiffs.     See  the  case 
more  fully  stated,  and  the  opinion  delivered  by  the  chief  jus- 
tice.    17  Wendell,  447,  et  seq.     The  defendants  sued  out  a 
writ  of  error. 
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The  cause  was  argued  in  this  court  by 

fV.  C.  Noyes,  fy  J.  A.  Spencer,  for  the  plaiotiffa  in  error. 

C.  P.  Kirkland,  lor  the  defendants  in  error. 

Points  insisted  on  by  the  counsel  for  theptaintiffs  in  error  t 

First,  The  special  verdict  does  not  find  any  breach  of  the 
covenant  of  the  defendaiKs  below. 

Seconds-  vThe  $3000  should  be  regarded  as  a  penalty  and 
not  as  liquidated  damages.  Otherwise  the  same  amount 
would  be  recovered  for  the  slightest  infraction  of  the  cove- 
nant as  for  the  establishment  and  continuance  of  a  rival  pa- 
per during  the  whole  period.  Astley  v.  fVetdon,  2  Bos.  Sf 
Pull.  346.  Barton  v.  Glover,  liolVs  N.  P.  43  and  note. 
Reilly  v,  Jones,  1  Bing.  302.  Davies  v.  Penton,  6  Barn, 
fy  Cress.  216.  Crisdee  v.  Bolton,  3  Carr.  ^  Payn.  240. 
Randall  v.  Everest,  2  id.  577.  Kemble  v.  FarrenyQ  Bing. 
141.  DenntVv.  Cufnmins,Z  Johns.  Cos.  291.  Slossony. 
Beadle,  7  Johns.  R.  72.  Spencer  v.  Tilden,  5  Cowen,  144. 
and  note.  Nobles  v.  Bates,  7  id.  307.  Hardy  v.  Bern,  5 
Durn.  4*  East,  636. 

Third.  Whether  the  $3000  be  regarded  as  liquidated 
damages  or  as  a  penalty  it  i»  an  entirety ;  it  is  not  divisible. 
The  release  of  Dakin  to  the  plaintiffs  in  error  of  and  from 
this  covenant  so  far  as  related  to  the  printing  and  publishing 
the  paper  called  the  Elucidator,  discharged  the  whole  pen. 
aUy  or  liquidated  amount.  It  broke  the  entire  thing  and 
voluntarily  surrendered  it  for  value.  DumporVs  case,  Cro. 
Eliz.8l5.  §hep.  Touch.  159.  Winters  case.  Dyer,  309, 
(a).  3  Com.  Dig.  132,  Condition  Q.  Finer  Ab.  Condi- 
tion G.  d.  pi  2,  3.  Rowley  v.  Stoddard.  1  Johns.  R.  207. 
De2kng  v.  Bailey,  and  others,  9  Wendell,  337.  Brurmnell 
V.  Macpherson,  14  Ves.  173.  Bleecker  v.  Smith,  13  fVen- 
dell,  530. 

Points  insisted  on  by  the  counsel  for  the  defendants  in 
error : 

I.  The  finding  of  the  special  verdict  establishes  a  manifest 
violation  by  the  defendants  below  of  their  covenant  both  in 
its  letter  and  in  its  spirit. 
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1.  Their  covenant  is  as  broad  and  comprehensive  ias  lan- 
guage can  nnake  it,  intended  to  prevent  any  interference  in 
any  way  or  manner,  direct  ^r  indirect,  in  a  great  or  small 
degree,  by  the  defendants  below  or  either  of  them,  with  the 
establishment  cotemporaneously  purchased  by  plaintiffs  be' 
]ove. 

2.  The  acts  of  Williams  in  relation  to  the  Intelligencer,  in 
furnishing  types  and  press  for  printing  it,  in  permitting  the 
use  of  his  printing  room  for  that  purpose^  and  in  advertising 
in  It,  were  a  violation  of  the  covenant. 

3.  It  was  manifestly  and  grossly  violated  by  the  acts  of 
Williams  in  reference  to  the  American  Citizen. 

II.  The  acts  (in  relation  to  the  American  Citizen)  were 
per  se  a  violation  of  the  covenant,  and  they  can  be  viewed  in 
DO  light  and  receive  no  construction  to  give  them  any  differ- 
ent  effect. 

1.  The  number  of  the  paper  produced  and  forming  a 
part  of  the  special  verdict,  itself  furnishes  conclusive  evi- 
dence. It  is  in  all  respects— in  substance  and  in  form,  a 
newspaper.  It  professes  on  its  face  to  be  printed  by  Wil- 
liams. It  appeals  to  the  public  for  support  and  patronage ; 
and  this  appeal  has  the  sanction  of  Williams'  name.  It 
contains  a  long  and  conspicuous  advertisement  from  Wil- 
liams. 

2.  The  number  thus  printed  by  Williams  was  ititended 
and  designed  as  the  first  number  of  the  paper — as  its  com- 
mencement, if  patronage  to  continue  it  could  be  obtained. 
His  printing  office  was  *^  an  old  and  established  office,  of  the 
first  standing  and  reputation  in  the  country,  and  its  issuing 
from  that  office  was  calculated  to  give  credit  ancf  character  to 
the  paper." 

3.  By  printing  the  paper — by  giving  it  on  its  face  the 
credit  of  his  name  as  printer — by  advertising  in  it,  Williams 
most  effectually  "  aided  and  assisted^'  in  its  establishment, 
and  was  actually  '^  accessary  to  its  printing  and  publishing." 

4.  The  paper  was  in  fact  thereby  *'  commenced  and  es- 
tablished :"  No.  2  was  issued  four  weeks  afterwards,  and 
the  paper  was  continued  for  several  months.  It  then,  had 
its  origin    and  commencement— its  existence  in  and  by 
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these  acts  of  Williams.     In  the  very  language  of  hkr  coTe- 
nant  *'  be  commitnctd  the  printing^'  of  the  paper. 

ni.  This  covenant  is  to  be  governed  and  construed  by 
precisely  the  same  rules  as  if  the  liquidated  damages  bad 
been  six  cents  instead  of  three  thousand  dollars.  The 
amount  can  in  no  manner  vary  the  principle.  Had  this  beeo 
a  covenant  without  licpidattsd  damages,  or  had  those  dama- 
ges been  stipulated  at  a  trifling  sum,  it  can  scarcely  be  sup-^ 
posed  that  even  the  defendants  below  would  have  deuied 
their  liability  under  the  facts  found  in  this  case. 

IV.  The  breaches  (in  the  language  of  the  covenant)  oc- 
curred *^  during  the  time  the  plaintifis  below,  or  one  of  them^ 
or  the  immediate  assigns  of  them,  or  one  of  them,  were 
publishers  or  proprietors  of  a  paper  in  Utica." 

V.  This  is  a  clear  case  of  liquidated  damage8.r  The  nile 
is,  that  where  some  of  the  breaches  are  certain^  in  their  na- 
ture and  amount,  and.  others  are  uncertain,  the  sum  declar- 
ed by  the  parties  to  be  payable  in  the  event  of  a  breach  is  a 
penalty ;  but  where  all  the  breaches  are  uncertain  in  their 
amount,  that  sum  is  liquidated  damages,  if  so  expressly  de^ 
clared  by  the  parties.  This  case  manifestly  falls  within  the 
latter  class. 

VI.  The  paper  executed  by  Dakin  on  the  22d  January ,^ 
1830,  can  in  no  manner  operate  to  release  or  discharge  the 
defendants  below  from  the  liability  arising  from  the  breaches 
of  their  covenant  found  by  the  special  verdict. 

1.  This  paper  is,  like  every  other,  to  be  so  construed  aa 
to  effect  its  purpose  and  intent.  Manifestly  neither  Dakin 
nor  the  defendants  below  contemplated  any  effect  from  this 
paper  other f than  that  specified  in  it  and  declared  on  its 
face :  to  wit,  to  exempt  the  publication  of  the  Elucidator 
from  the  operation  of  the  covenant.  That  publication  may 
have  been  harmless  to  the  plaintiffs  below,  while  another 
might  have  been  ruinous. 

2.  It  does  not  appear  whether  this  paper  was  given  prior 
or  subsequent  to  the  publication  of  the  Elucidator ;  if  prior, 
it  was  a  mere  permission  to  publish  it ;  if  subsequent,  it  mere- 
ly exonerated  the  defendants  below  from  the  consequences  of 
that  particular  act. 
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3.  The  covenant  of  the  defendants  belovir,  as  applied  to 
the  facts  in  this  case,  may  be  said  4o  be  a  covenant,  not  to 
print,  <&c.  the  Intelligencer,  nor  the  American  Citizen,  nor 
the  Elucidator.  Now  it  is  well  established  that  a  release 
from  the  covenant  as  to  one  of  these  would  not  operate  as  a 
release  from  the  covenant  as  to  the  others. 

4.  There  is  no  analogy  between  this  case  and  that  of 
provisos  or  conditions  in  leases,  or  covenants  connected 
with  provisos  or  conditions,  for  re-entry.  But  if  there  is 
such  analogy,  then  it  is  well  settled,  that  the  waiving  or  re« 
leasing  one  cause  of  forfeiture,  or  one  breach  of  condition^ 
does  not  affect  the  covenantee's  right  to  avail  himself  of  an* 
other. 

5.  To  give  to  the  paper  executed  by  Dakin  on  the  22d 
January,  1830,  the  effect  contended  for  by  the  defendants 
below,  would  prevert  the  evident  intent  of  that  transaction, 
and  would  enable  them  fraudulently  to  convert  that  paper 
to  a  purpose  not  contemplated  by  either  party  at  the  time  of 
its  execution. 

After  advisement,  the  following  opinions  were  delivered : 

By  the  Chancellor.  The  alleged  breaches  of  this  cov- 
enant, upon  the  facts  found  by  the  special  verdict,  are  1st. 
That  Williams  assisted  MerreU  is  establishing  a  political  pa- 
per in  Utica  called  the  Utica  Intelligencer,  by  hiring  him 
his  printing  press  for  the  avowed  object  of  printing  that  pa- 
per, and  by  seHiog  him  types  for  that  purpose — ^which  types 
WiHiams  had  for  sale  ^n  commission  for  a  house  in  Phila- 
delphia ;  and  that  a  part  of  the  first  number  of  that  paper 

'  was  set  up  by  MerreH  in  the  office  of  Williams ;  and  2d. 
That  Williams  actually  printed  for  Wilson  1000  copies  of 

*  the  first  number  of  a  miscellaneous  paper  established  by 
the  latter  in  the  village  of  Utica,  called  the  American  C«/t- 
zen. 

I  think  from  the  facts  stated  in  the  special  verdict,  that 
the  supreme  court  correctly  held  that  there  had  been  a 
breach  of  covenant  on  the  part  of  Williams.  No  one  who 
reads  this  special  verdict  can  doubt  for  a  moment  that  there 
was  a  palpable  violation  of  good  faith  on  the  part  of  WiU 
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liamsi  in  endeavoring  to  have  a  rival  paper  established  tn 
Utica  contrary  to  the  spirit  of  the  agreement  under  which 
be'  had  received  $3000  for  the  good  will  of  the  Ulica  Sen* 
.tinel ;  and  if  he  has  violated  the  letter  as  well  as  the  spirit 
of  his  covenant,  the  court  ought  not  to  be  very  anxious  to 
find  an  excuse  which  will  relieve  him  from  the  consequences 
of  such  violation.  I  am  not  prepared  to  say  that  the  sell- 
ing to  Merrell  of  the  types  which  were  left  with  him  for 
sale  on  commission,  was  aiding  or  being  accessary  to  the 
•establishment  or  printing  of  the  paper,  within  the  intent  and 
meaning  of  the  covenant ;  as  a  refusal  to  sell  the  types,  al- 
though he  knew  they  were  to  be  used  for  that  purpose, 
might  have  been  a  violation  of  his  duty  to  his  employers  in 
Philadelphia.  Neither  is  it  necessary  to  say  that  he  was 
not  authorized  to  hire  his  own  printing  press  to  Merrill  to 
enable  him  to  publish  the  paper  sooner  than  it  could  other- 
wise have  been  done.  But  as  Williams  had  expressly  cov- 
enanted that  he  would  not  be  accessary  to  the  establishing 
or  printing  of  the  paper,  I  think  it  was  a  breach  of  the  cov- 
enant to  suffer  it  to  be  set  up  in  his  own  office.  If  he 
was  to  be  excused  on  tl)e  ground  that  it  was  done  without 
bis  knowledge  or  contrary  to  his  will,  I  think  the  burden  of 
proving  that  fact  was  thrown  upon  him  ;  and  that  to  excuse 
him,  it  shoqid  have  been  found  by  the  special  verdict  that 
it  was  without  his  knowledge  and  contrary  to  his  will.  Find- 
ing the  fact  that  it  was  done  in  his  office,  where,  by  the  cov- 
enant, he  had  agreed  it  should  not  be  done,  and  without 
showing  that  he  or  his  agent  took  any  means  to  prevent  it, 
oiust,  upon  this  special  verdict,  be  considered  a  breach  of 
(lis  covenant.  Independent  of  his  breach,  however,  tlie 
printing  of  the  first  number  of  The  American  Citizen  by 
Williams  himself  was  not  only  an  aiding,  assisting  and  being 
accessary  to  the  establishment  and  publication  of  that  pa- 
per, but  was  also  a  breach  of  that  part  of  the  covenant 
which  restricted  him  from  suffering  a  miscellaneous,  literary 
or  political  paper  to  be  printed  in  a  building  owned  by  him. 
Although  the  first  number  was  issued  as  a  specimen  num- 
ber, and  sent  gratis  to  those  who  might  not  afterwards  think 
proper  to  continue  it,  yet  it  was  one  of  the  papers  which 
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were  to  be  paid  for  by  those  who  should  become  the  pa. 
Irons  of  the  publication ;  and  the  printing  of  that  speciosen 
iramber  was  a  more  powerful  aid  to  the  establishment  of 
the  paper,  than  the  pubHcation  of  any  one  of  the  subsequent 
numbers  would  have  been. 

Bbt  it  is  said  the  whole  covenant  was  released,  hf  releas- 
hig  it  so  far  as  related  to  the  right  to  pubKsh  the  JEZuctda- 
toKy  and  DumporVs  case,  4  Cokeys  Hep.  119,  is  relied  upon  by 
the  counsel  for  .the  plaintiff  in  error  as  establishing  that  po- 
sition. That  case,  as  Sir  James  Mansfield  said,  rn  Doe  r. 
BlisSf  4  Taunt.  Rep.  736,  the  profession  have  always  won- 
dered at ;  and  I  presume  for  the  reason,  that  the  decision 
carried  a  technical  principle  beyond  the  bounds  of  common 
sense.  Buft  although  that  decision  has  been  so  Tong  acqui- 
esced in  as  a  settled  rule  of  law,  in  relation  to  the  title  to 
real  property  which  was  liable  to  be  forfeited  by  the  breach 
of  a  condition  subsequent,  that  it  should  not  now  be  disturb- 
ed, it  ooght  not  tor  be  extended  to  any  other  class  of  cases. 
'  That  decision  proceeded  upon  the  prrnciple  that  where  an 
estate  is  granted  upon  a  ecmditiim  subsequent,  if  the  con- 
dition is  once  dispensed  with,  the  estate  becomes  absirfufe  in 
the  grantee,  and  cannot  be  divested  by  any  future  bfeach. 
But  such  a  principle  is  whofTy  inapplicable  to  a  mere  coc;^- 
nant,  which  is  in  its  nature  divisible.  In  a  case  nearly  as 
old  as  DumporVs  case.  Smith  v.  Barnee,  7Wn.  Term,  Wth 
James  Ist.  1  RolWsAbr.  472,  pi,  8,  it  was  held  that  the 
discharge  of  a  purt  of  a»  covenant  was  not  a  discharge  of 
the  residue  thereof.  In  Twynam  v.  Packard,  2  Barn.  Sf 
Aid.  Rep.  105,  the  distinction  between  conditions  and  cov- 
enants, as  to  their  divisibility,  is  also  clearly  established. 
And  in  the  very  recent  case  of  Reed  v.  Norris,  2  Myl.  fy 
Craig^s  Rep.  361,  where  a  son  gave  to  his  father  a  bond 
for  the  payment  of  £1000,  with  interest  thereon  at  five  per 
cent.,  and  an  agreement  was  afterwards  made  and  endors- 
ed upon  the  bond  by  which  the  father  stipulated  that  he 
would  not  call  upon  the  son  for  the  principal  sum  of  £1000, 
until  he  the  father  should  have  paid  the  principal  and  in- 
terest of  a  bond  for  £500,  in  which  the  son  had  joined 
with  him  as  surety  to  a  third  person,  Lord  Cottenham 
Vol.  XXIL  27 
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decided  that  the  agreement  did  not  aflect  the  accruing  in- 
terest upon  the  £1000  bond ;  and  that  the  executors  of  the 
father  were  entitled  to  recover  the  same,  although  the  prin- 
cipal and  interest  of  the  bond  which  the  son  signed  as 
surety  for  the  father,  remained  unpaid.  I  conclude,  there- 
fore, that  the  release  of  the  covenant,  so  far  as  to  authorize 
the  printing  and  publishing  of  the  Elucidator  so  long  as  it 
continued  to  be  an  anti-masonic  paper,  did  not  release  the 
covenant  generally,  so  as  to  authorize  Williams  to  aid  in 
the  establishment  of  any  other  paper  he  pleased.  Giving 
such  a  construction  to  the  release  would  unquestionably  be 
contrary  to  the  understanding  of  both  parties  at  the  time 
the  release  was  obtained. 

The  remaining  question  is  whether  the  $3,000  is  to  be 
considered  as  a  stipulated  sum  which  both  parties  intended 
should  be  paid  as  liquidated  damages  in  case  the  covenant 
was  broken ;  and  if  so,  whether  there  is  any  rule  of  law 
which  can  authorize  this  court,  or  any  other  court,  to  say 
the  plaintiff  in  error  shall  be  excused  from  performing  his 
agreement :  in  other  words,  whether  this  court  can  make 
a  new  agreement  for  the  parties  which  they  never  intended 
to  make  for  themselves*  I  think  no  one  who  reads  the 
covenant,  can  doubt  for  a  moment  that  it  was  the  intention 
of  both  parties  that  if  it  was  broken  the  whole  $3,000 
should  be  paid  as  the  liquidated  damages  for  such  breach. 
The  object  of  the  covenant  was  to  protect  Dakin  and 
Bacon  and  their  assigns  in  the  full  enjoyment  of  the 
good  will  of  a  public  newspaper,  and  of  its  patronage,  for 
which  good  will  and  patronage  they  were  paying  the  sum 
of  $3000  :  and  as  the  value  of  the  good  will  or  patronage  of 
the  paper,  as  well-  as  the  amount  of  injury  which  the  pur- 
chasers might  sustain  by  any  interference  with  it,  were 
wholly  uncertain  and  incapable  of  estimation  otherwise  thatk 
by  mere  conjecture,  the  amount  to  be  paid  upon  the  breach 
of  that  covenant  was  not  only  a  proper  subject  for  stipula. 
ted  damages,  but  the  precise  sum  paid  for  such  good  will  or 
patronage,  appears  to  be  that  which  the  parties  would  nat- 
urally fix  upon  as  the  amount  to  be  refunded  to  the  pur- 
chasers  upon  any  breach  of  the  covenant.     The  proposi- 
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tion  on  the  part  of  Dakin  and  Bacon,  and  which  the  other 
parties  agreed  to,  was  substantially  this:  <<  We  will  pay  the 
^3000  wliich  you  demand  for  the  good  will  and  patronage 
of  your  paper,  in  addition  to  the  actual  value  of  the  press  and 
types  and  printing  apparatus,  if  you  will  agreee  to  refund  to 
us  the  $3000  as  stipulated  damages  in  case  you  interfere  in 
any  way  with  that  good  will  and  patronage,  or  aid  or  assist 
others  in  the  establishment  or  publicatioTi  of  any  paper  which 
may  interfere  with  it." 

There  is  undoubtedly  a  class  of  cases  in  which  courts 
have  been  in  the  habit  of  considering  a  certain  specified 
sum  as  a  penalty,  whatever  may  be  the  language  of  the 
agreement.  Such  is  the  case  wherever  such  specified  sum 
is  evidently  intended  as  a  mere  collateral  security  for  the 
payment  of  a  different  sum  which  is  the  real  debt,  or  where 
it  was  evidently  intended  to  be  in  the  nature  of  a  mere  pen- 
alty ;  and  there  is  another  class,  where,  from  the  language 
of  the  agreement,  it  was  difficult  to  ascertain  what  the  par- 
ties really  intended,  in  which  the  courts  have  taken  the  rea- 
sonableness of  the  provision  as  liquidated  damages  into  con- 
sideration, for  the  purpose  of  determining  whether  it  was 
intended  as  such  or  only  as  a  commtnatory  sum.  Where 
the  specified  sum  is  declared  by  the  parties  to  be  a  penalty, 
or  wherever  it  appears  to  h&ve  been  only  intended  to  secure 
the  payment  of  the  real  debt  which  is  specified  and  ascer- 
tained, so  that  the  court  is  legally  bound  to  consider  it  as 
comminatory  merely,  the  plaintiff  must  assign  breaches,  and 
have  his  damages  asses^d  under  the  statute,  except  wh*ere 
the  condition  of  the  obli<yation  is  for  the  payment  of  a  spe- 
cific sum  which  is  capable  of  being  ascertained  by  mere  com- 
putation. 

In  the  case  of  Astley  v.  fVeldon,  *2  Bos.  ^  PtUl.  346,  the 
£200  specified  in  the  agreement  was  evidently  intended  to 
secure  the  payment  of  the  smaller  sums,  and  therefore,  upon 
the  settled  rules  of  construction,  it  was  considered  as  a  pen- 
alty. Lord  Eldon  put  his  decision  upon  that  ground  alone, 
as  he  distinctly  recognized  the  right  of  parties  to  con- 
tract for  stipulated  damages  for  the  non-performance  of 
agreements,  like  the  present,  where  the  damages  were  m 
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their  nature  uncertain,  or  a  mere  naUer  of  fancy.  The 
case  of  Randall  v.  Euertat^  2  Carr.  fy  Payns,  577,  wae  ao 
action  of  assumpsit  upon  an  agreement  not  under  seal,  and 
Lord  Tenterden  said  that  be  wished  bis  observations  in  that 
case  not  to  be  understood  as  applying  to  agreements  under 
seal.  Whether  his  lordship  was  right  in  supposing  that 
parties  were  not  authorized  to  make  a  valid  agreement  for 
stipulated  damages,  without  the  formality  of  affixing  a  seal 
to  it,  is  a  question  which  it  is  not  necessary  for  us  now  to 
consider.  KewbU  v.  Farreriy  .6  Bing.  R.  144,  which  was 
also  an  action  upon  an  agreement  without  a  seal,  was  like 
Astlejf  V.  WeldoHy  in  many  respects,  as  the  £1000,  which 
was  stated  to  be  stipulated  damages,  was  intended  to  se** 
cure  the  smaller  sums  which  the  plaintiff  had  agreed  to  pay 
as  wages  to  the  defendant,  as  weH  as  to  insure  to  him  the 
services  of  the  defendant  for  the  four  seasons.  And  it  could 
not  be  considered  as  a  penal  sum  as  to  one  part  of  the 
agreement  without  construing  it  to  be  such  as  to  the  whole* 
But,  even  in  that  case,  Tindall,  C.  J.  admits,  that  if  the 
£1000  had  been  limited  to  those  breaches  of  the  agreement 
which  were  uncertain  in  their  nature  and  amount,  the 
whole  sum  would  have  been  recoverable  as  liquidated  dam^ 
ages.  The  same  difficulty  oiisted  in  the  case  of  Davies  v. 
FerUon,  6  Bam.  fy  Cress.  216 ;  as  the  £500  was  intended 
to  secure  the  payment  of  £574  by  the  plaintiff,  as  well  as 
the  covenant  not  to  prosecute,  on  the  part  of  the  defendant ; 
and  it  could  not  be  considered  as  an  agreement  for  liquida^ 
ted  damages  as  to  one  party,  without  considering  it  so  as  to 
the  other.  In  addition  to  this,  the  parties  in  their  agree- 
ment had  called  the  £500  a  penal  sum,  as  we]i  as  liquida- 
ted damages.  Looking  to  the  whole  agreement,  thereforCi 
the  court  came  to  the  conclusion  that  the  parties  did  not 
intend  to  contract  for  stipulated  damages.  The  case  of 
RsUly  V.  JoneSy  I  Ring.  R.  302,  was  like  the  case  unf> 
der  consideration  in  one  respect,  as  the  sum  which  was  agreed 
upon  as  stipulated  damages  was  payable  upon  the  non-per- 
formance of  any  part  of  the  agreement ;  and  as  it  was  evi^ 
dently  the  intention  of  the  parties  that  the  whole  sum  should 
be  payable  upon  any  breach  of  the  agreement,  the  plaintiff 
was  permitted  to  recover  the  whole  amount  as  liquidated 
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damagef.  la  Hubbard  v.  Gratian  and  wtfe^  Alcock  8f  Nap. 
R.  389,  in  which  an  action  was  brought  to  recover  the  stipu- 
lated damages  which  the  defendant  had  agreed  to  pay  if  he 
did  not  remove  a  lime  kiln  adjacent  to  the  plaotiff's  premises, 
Bushe,  Ch.  J.  says :  *'  The  stipulation  consists  of  two  parts, 
lOne  affirmative  that  the  lime  kilo  should  be  prostrated  be- 
fore a  particular  day ;  the  other  negative  that  the  assignee 
aball  not  at  any  future  time  erect  another  lime  kiln;  and, 
dHpon  thoee  the  breaches  ace  assigned.  Both  bear  on  one 
object,  to  be  relieved  from  the  lime  kiln  altogether,  and  both 
Are  essential  to  that  object  being  accomplished;  and  both 
fiarties  agree  in  measuring  beforehand  the  damages  conse- 
quent upon  a  breach  lof  either  agreement.  Such  stipula- 
tions as  to  dasoages  ate  upheld  by  courts  of  law  upon  two 
grounds:  1st.  Because  a  man  may  set  a  value  not  only 
upon  matters  eonnected  with  his  property,  which  value  is 
capable  of  beiog  estimated,  but  also  upon  matters  of  taste 
or  fancy,  such  as  prospect  or  ornament,  which  he  alone  can 
appreciate ;  and  2d.  Because  even  in  matters  capable  of 
ascertainment,  great  difficulties  might  occur  in  some  cases  ; 
and,  in  all  cases,  it  is  prudent  in  both  parties  to  provide 
against  the  trouble  and  expense  of  a  futuEe  investigation.  The 
cases  which  seem  to  have  interfered  with  such  compacts,  are 
those  in  which  the  subject  matter  .of  the  stipulation  shows 
tkaif  whatever  the  Ibrm  of  it  may  be,  Abe  parties  could  not 
have  contemplated  any  thing  more  than  a  penalty  io  secure 
against  actual  damage. ' 

The  case  under  consideration  was  one  of  uncertain  dam- 
iages  which  the  parties  evidently  foresaw  could  not  be  as- 
certained by  proof,  with  any  degree  of  certainty,  as  the 
amount  of  injurjr  to  the  plaintiffs  by  the  estabtishment  of  a 
rival  paper  even  for  a  few  weeks  might  destroy  the  value 
of  the  good  wiU  and  patronage  of  the  paper  they  were 
about  to  purchase ;  and  as  they  contracted  with  «ach  other 
upon  the  faith  of  that  liquidated  sum,  as  the  utmost  that  the 
one  party  was  to  pay,  and  the  least  that  the  other  was  to 
receive,  in  case  of  a  breach  of  the  agreement,  it  would  be 
manifestly  unjust  for  us  to  attempt  to  make  a  better  or  a 
different  agreement  for  them  than  that  which  they  intended 
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to  make  for  themselves  ;  by  compelling  them  to  abandon  the 
amount  of  damages  which  they  had  agreed  upon  in  anticipa- 
tion of  the  breach  of  the  contract  which  has  occurred,  for  the 
purpose  of  submitting  the  question  of  amount  to  the  chance 
of  what  a  jury  might  suppose  was  proper  from  hearing  the 
conflicting  opinions  and  vague  conjectures  of  ignorant  or 
prejudiced  witnesses. 

The  cases  in  our  own  courts,  which  were  referred  to  on 
the  argument,  are  all  in  accordance  with  this  view  of  the 
subject;  and  it  is,  therefore,  unnecessary  that  I  should  at- 
tempt to  analyze  them  particularly.  It  is  perfectly  clear, 
therefore,  if  the  piaintifis  in  the  court  below  were  entitled  to 
recover  any  thing  for  the  breach  of  this  agreement,  they  were 
entitled  to  th«  whole  $3000  which  had  been  agreed  upon  by 
the  parties  as  stipulated  damages  for  any  breach  of  the  cov- 
enant. 

For  these  reasons  I  think  the  judgment  of  the  supreme 
court  ought  to  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  revers^ 
edJ  the  members  of  the  court  divided  as  follojfvs  : 

In  the  affirmative — Senators  Furman,  Hawkins,  Hull, 
Matnard,  Peck — 5. 

In  the  negative — The  President  of  the  Senate,  The 
Chancellor,  and  Senators  Beardslet,  Clark,  Hunt, 
Huntington,  Johnson,  Jones,  Lee,  H.  A.  Livingston, 
Nicholas,  Paige,  Powers,  Skinner,  Spraker,  Sterling, 
Van  Dyck,  Verplanck — 18. 

Whereupon  the  judgment  of  the  supreme  court  was  af* 
firmed. 
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OF  New-York. 

A  bank  receiving  for  collection  a  bill  of  exchange  drawn  here,  upon  a  person 
rending  in  another  state,  is  Uable  for  any  neglect  of  duty  occurriag  in  its 
collection,  whether  arising  from  the  default  of  its  officers  here,  its  corres- 
pondents  abroad,  or  of  agents  employed  by  such  correspondents/ 

This  liability  may  be  varied,  however,  either  by  express  contract  or  by  impli- 
cation arising  ftorti  general  usage  in  respect  to  such  paper ;  it  is  competent, 
therefore,  for  the  bank  to  show  an  express  contract^  varying  the  terms  of  iU 
liability,  or  in  the  absence  of  a  judicial  determination  npon  the  point,  to 
show  that  by  the  usage  and  custom  of  the  place,  a  bank  thus  receiving 
foreign  paper  is  liable  only  for  its  safe  transmission  to  some  competent 
agent,  and  is  not  responsible  for  the  acts  or  omissions  of  such  agent,  or  of 
any  subordinates  employed  by  him. 

The  inquiry,  however,  in  sach  case  is  not  as  to  the  opinion  of  merchants, 
however  general,  as  to  the  law  of  the  ease,  but  as  to  the  usage  and  prac- 
tice in  respect  to  such  transactions,  or  the  general  understanding  of  mer- 
chants as  to  the  nature  of  the  contract  evidenced  by  their  acts,  so  as  to 
enable  the  court  to  give  the  contract  a  correct  interpretation. 

Where  a  debt  was  lost  by  the  omission  of  a  notary  to  give  notice  of  the  non- 
acceptance  of  a  bill  presented  before  maturity.  It  was  held,  not  to  excuse 
a  bank  which  had  received  the  same  for  collection,  that,  by  the  law  mer- 
chant of  the  place  where  the  bill  was  presented,  notice  of  non-acceptance 
was  deemed  unnecessary  ;  but  that  on  the  contrary,  as  the  lex  loci  contrac- 
tus governed  in  a  case  like  it,  it  was  the  duty  of  the  bank  to  have  given 
the  necessary  instructions  to  its  correspondents. 

The  omission  to  give  notice  of  non-acceptance  happening  through  the  de- 
fault of  a  commissioned  public  officer,  a  notary,  does  not  vary  the  rights  of 
the  parties  :  pro  hac  vice,  he  acted  merely  as  tHe  agent  of  his  employers, 
and  not  in  his  official  capacity.  ' 


*Upon  the  principal  point  decided  in  this  oase,  the  court  divided  14  to  10. 
£lenator  Verp'lanck,  delivering  an  opinion  for  recersal,  in  which  he  was 
supported  by  thirteen  of  his  brethren,  and  the  Chanckllor  delivering  an 
opiaion  in  favor  of  an  affirmance  of  the  judgment  of  the  supreme  court  and 
nine  senators  concurring  with  him.  It  is  worthy  of  remark,  that  in  a  late 
case,  decided  in.  the  supreme  court  of  errors  of  the  state  of  Connecticut,  the 
report  of  which  was  published  probably  since  the  argument  in  this  court, 
the  same  doctrine  was  held  by  the  judges  of  that  court  that  was  held  by 
the  supreme  court  and  by  the  chancellor  of  this  state  as  to  a  bank  receiving 
a  note  for  collection,  not  being  liable  for  the  default  of  a  foreign  agent :  see 
East  Haddam  Bank  v.  Scovil^  12  Conn.  R.  303. 
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Error  from  the  supreme  court.  This  was  an  action  of 
assumpsit,  brought  in  the  superior  court  of  the  city  of  New- 
York  by  S.  &  M.  Allen  against  the  bank,  to  recoter  the 
amount  of  a  bill  of  exchange,  drawn  in  New^Yark  on  a 
mercantile  house  in  PhiUidelphiaf  and  deposited  by  the 
plaintiffs  with  the  Merchants'  Bank  in  New- York  for  col- 
lection, which  was  lost  to  the  pliaintiffs  in  conse^fuence  of 
the  omission  to  give  notice  of  non-acceptance  to  the  en- 
dorsers. On  26th  June,  1830,  F.  I.  Spooner,  at  the  city  of 
New-York,  drew  a  bill  of  exchange  on  Messrs.  Boiler  & 
Baker,  of  Philadelphia,  for  $600,  payable  five  days  after  date 
to  his  own  order.  He  endorsed  the  bill  to  James  M.  Gould, 
who  sold  it  to  the  plarntiffs  and  endorsed  his  name  upon  it. 
The  plaintiffs,  on  the  day  of  its  date,  deposited  the  bill  for 
collection  wkh  the  Merchant's  Bank^  who  sent  it  to  the 
Philadelphia  Bank  ifn  the  city  of  Philadelphia.  On  28th 
June,  the  Philadelphia  Bank  delivered  the  bill  to  its  notary, 
who,  on  the  same  day,  presented  it  to  the  drawers  for  ac- 
ceptance, which  being  refused,  he  noted  the  bill  for  non-ac- 
ceptance, and  returned  it  to  the  bank,  bat  omitted  to-  giio^ 
notice  of  non-acceptance  to  the  endorsers  of  the  friU.<  On 
Saturday y  the  third  day  of  July,  it  was  again  delivered  to 
the  notary,  to  be  presented  for  payment ;  it  was  presented, 
and  payment  being  refused,  the  notary  protested  the  bW  and 
sent  notices  of  non-payment  per  mail,  under  cover,  fa  the 
cashier  of  the  Merchant's  Bank,  directed  to  the  drawer  and 
the  Messrs.  Allen.  On  the  sixth  of  July,  the  Messrs^  Allen 
received  the  notice  of  non-payment,  and  on  the  ^evenfll  gave 
a  similar  notice  to  Gould,  the  endor^r.  The  plarintiflfs 
brought  a  suit  against  Gould,  and  failed,  oa  the  ground  of 
want  of  notice  to  him,  of  the  non-acceptance  of  the  bill,  and 
tbey  then  commenced  their  suit  against  the  Merchants' 
Bank,  claiming  to  recover  the  amount  of  the  bill,  and  the 
costs  and  charges  of  the  suit  against  Gould,  notice  of 
that  suit  having  been  gived  to  the  Merchant's  Bank, 
and  their  aid  requested  in  the  prosecution.  The  plain- 
tiffs proved  that  Gould  held  securities  in  his  hands  depositp 
ed  with  him  by  Rpooner  to  ensure  the  payment  of  the 
bill,  which  he  surrendered  after  sufficient  time  had  elapsed 
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to  receive  notice  of  non-accepiance.  Spooner  became  in« 
solvent  on  tbe  second  day  of  July.  The  plaiDliHs  att^pted 
to  prove  a  uaagt  or  cusiom  in  the  city  of  New- York  that 
wiieo  the  banks  there  receive  a  bill  or  note  for  collection^ 
payable  out  of  the  city,  they  become  responsible  for  the  diln 
g^nce  of  the  banks  to  which  they  transmit  the  bill  or  note, 
aad  also  for  that  of  the  agents  employed  by  snch  banks  m 
the  taking  of  the  necessary  measares  to  charge  the  parties  to 
the  bill  or  note,  in  case  of  its  dishonor.  They  accordingly 
called  a  nanber  of  merchatds  and  hrokerSf  who  testified  that 
such  was  their  wmderetanding  of  the  matter,  and  such  their 
€finion  as  to  the  obligation  iocurred  by  the  banks.  On  tbe 
other  hand,  a  namber  of  officers  of  the  banks  in  the  city  of 
New-York  testified  that  such  was  not  the  understanding  of 
the  banks ;  that  the  reeeiving  of  negotiable  paper,  payable  out 
of  the  city,  for  coUection^  was  deemed  a  favor  to  the  cus- 
tomers of  the  baoka;  and  that  the  only  obligation  iocurred 
by  the  banks  in  such  oases  was,  to  transmit  the  paper 
to  proper  agents  in  due  seasoo  for  collection.  The  plaintiffs, 
whotty  failed  to  prove  any  thing  like  a  uaage  or  custom  re«- 
cognised  by  the  banks,  by  their  acknowledgement  of  litbilitf 
and  payment  of  losses  incurred  through  the  want  of  dili- 
gence of  the  banks  to  which  negotionable  paper  was  trans- 
mitted, or  the  want  of  diligence  of  the  agents  employed  by 
such  banks.  On  the  part  of  the  defendants,  it  was  proved 
that  the  Bank  of  Philadelphia,  and  the  notary  employed  by 
it,  were  disCingOiBhed  for  punctuality  and  diligence  in  the 
transaction  of  business :  and  farther,  that  by  tbe  law  msT' 
dUmt  of  PenjMylvania,  it  is  not  necessary  to  present  a  bill 
or  note  like  the  one  in  question  for  acceptanoSy  and  to  give  n6- 
tice  of  non-acceptance,  for  the  purpose  of  charging  the  par- 
ties to  such  bill  or  note ;  that  it  is  sufficient  if  it  be  presented 
at  maturity  for  paymeniy  and  if  not  paid,  that  notice  of  non- 
payment be  given. 

Mr.  Justice  Oakley  charged  tbe  jury,  that  the  defendants, 
upon  general  principles  of  law,  and  independent  of  any  cu's- 
toffl  or  usage,  or  of  any  agreement,  express  or  implied, 'were 
only  bound  to  transmit  the  bill  to  Phikdelphia  in  due  time 
and  to  some  competent  agent ;  and  were  not  liable  for  any 
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Diligence  or  cmdissioo  of  such  agent  io  giving  notice  of  the 
fum-^u^ceptance  of  the  bill.    That  it  was  the  doty  of  the  jury 
to  inquire  whether  such  usage  or  custom  existed  in  the  city 
of  New  York  as  was  alleged  on  the  part  of  the  plaintiffsy  and 
in  weighing  the  evidence  which  had  been  given,  they  must 
distinguish^  between  a  umge  or  custom,  and  any  general  im- 
d€r$ta$ukng  on  the  subject,  which  prevailed  among  men  of 
business  in  the  city ;  that  Io  establish  the  usage  or  custon^ 
^med  by  the  plaintiffs  tor- exist,  it  must  appear  that  the 
practice  of  the  banks  had^  been  generally  in  conformity  to 
such  alleged  usage,  and  for  scvlong  a  period  as  to  have  be* 
oome  generally  known  ;  that  it  did  not  appear  to  him,  from 
'  the  evidence,  that  there  had  been  any  such  practice  on  the 
part  of  the  banks)  as  no  case  of  the  kind  had  before  occur- 
red; but  it  was  for  them  to  determine  whether  any  such 
practice  or  usage  existed.    If  they  should  find  that  such 
usage  or  custom  did  not  exist,  they  would  then  inquire 
whether  there  was  any  mutual  undersianding  or  any  agree- 
ment between  the  defendants  and  their  dealers  generally,  or 
between  them  and  the  plaintiffs  particularly,  that  they  were 
or  would  be  responsible  for  the  eonduct  of  the  bank  or  no- 
tary abroad  in  cases  of  this  kind ;  that  if  they  should  find 
that  no  such  understanding  or  agreement  existed,  then  the 
defendants  were  not  liable,  although  the  jury  should  find 
that  a  general  and  notorious  understanding  existed  among 
men  of  business  in  the  city  of  New- York  that  the  banka 
there  were  responsible  in  the  manner  claimed  by  the  plaintiffs. 
To  this  charge  the  plaintiffs  excepted.     The  jury  found  for 
the  defendants^  on  which  judgment  was  entered.    The  plain- 
tiffs removed  the  record  into  the  supreme  court,  where  the 
judgment  of  the  superior  court  was  termed.    See  the  opin* 
ion  of  the  court  delivered  by  the  Chief  Justice,  15  WendM^ 
486,  et.  $eq.    The  plaintiffs  thereupon^  sued  out  a  writ  of  er* 
ror,  removing  the  record  into  this  court. 

H.  E.  DameSf  for  the  plaintiflb  in  error,  insisted  that  the 
MerehafU*e  Bankf  by  receiving  the  bill /or  coUediony  assum- 
ed the  duty  of  givii^  notice  of  noti-aceiptanos,  and  was  re- 
sponsible for  the  omission  of  the  agent  employed  by  the 
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PhUadtlphia  Bank.  In  support  of  this  proposition,  be  cited 
Van  Wtft  ▼.  fVoottey,  3  Bam.  if  Crts.  439.  He  contend- 
ed that  the  case  of  The  Banktff  Wa$hingtxm  v.  Dripleit  ^ 
NeaUy  1  PettrSy  50,  ditl'not  mipport  (be  decision  of  the  su- 
preme court  of  this  state,  inasmuch  as  there  the  draft  was  left 
with  the  Alexandria  Banky  only  for  tranenUeeion  and  not 
for  collection.  He  also  insisted  that  the  evidence  fully  prov- 
ed eiueage  rendering  the  defendants  liable,  and  that  the  evi- 
denee  of  such  usage  was  properly  received. 

H.  P.  Edwards  fy  O.  fVoody  forthe  defendants  in  error, 
insisted  upon. the  following  points: 

I.  The  defendants  in  error,  having  selected,  a  foreign 
bank  in  Philadelphia,  in  good  general  credit y  are  not  respon- 
sible for  the  alleged  defiiult  or  omission  in  question  in  this 
cause,  by  the  established  and  uniform  usage  in  regard  to  the 
banks  in  the  United  States,  recogniEcd  by  judicial  decisions. 
Bank  qf  Waehington  v.  TripUit  and  otherey  1  Pelei^e  R. 
(U.  S.  Supreme  Courty)  30.  Stone  and  otkere  v.  Cart- 
wrighiy  6  T.R.  411.  Smedee  v.  Uiica  Bank,  20  Johns.  R. 
384.     Woolrych's  Commercial  LaWyp*  320. 

U.  The  Bank  of  Philadelphia,  (and  a/ortioriy  the  defend- 
ants in  error.)  is  not  liable  for  the  default  of  its  notary  in  a 
particular  case,  where  (as  in  the  present  case,)  his  general 
character  is  good,  and  the  bank  is  in  no  default  in  the  selec- 
tion and  continuance  of  the  officer.  Smedes  v.  Utica  Bank, 
20  Johns.  R.  384. 

III.  The  notary  was  not  guilty  of  any  negligence  or  mis- 
feasance in  omitting  to  give  notice  of  the  non-acceptance  of 
the  bill  in  question — it  not  being  required  by  the  common 
law,  as  interpreted  in  Pennsylvania.  A  bailee  is  requir- 
ed to  .use  only  the  same  diligence  which  a  prudent  man 
would  use  in  his  own  concerns,  and  is  not  answerable  for 
mistakes  of  law  in  doubtful  cases,  which,  with  ordinary  care, 
could  not  be  avoided.  Baike  v.  Chandles,  3  Camp.  JV. 
P.  17. 

IV.  The  judge,  who  presided  at  fhe  trial  of  this  cause, 
was  warranted  in  charging  the  jury  that,  upon  general  prin- 
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cipleB  of  law,  the  Merchants'  Bank  was  only  bound  to  trans- 
mit the  bill  in  question,  in  due  time,  to  a  competent  agent  in 
Philadelphia ;  and  was  not  liable  for  any  neglect  or  omiaaioa 
on  the  part  of  such  ag^nt,  in  giving  notice  of  the  non-acoept-/ 
ance  of  the  bill. 

y.  There  is  no  ipecial  usage  in  the  city  of  New-York,  ore* 
ating  a  liability  repugnant  to  the  foregoing  principles. 

VL  The  opinions  of  men  of  business,  dealers  with  banks* 
in  the  city  of  New-York,  as  to  the  true  legal  construction  of 
a  contract  or  transaction,  cannot  alter  the  legal  operation 
thereof.  Trott  and  others  v.  Wood.  I  GaUison^e  R.  444. 
Smith  and  others  v.  Wright  and  others,  1  Caines,  43,  45. 

VII.  Although  the  opinion  or  understanding  of  dealers  in 
a  trade,  as  to  the  meaning  of  terms,  or  other  matters  relating 
to  their  business,  wohich  are  constantly  occurring  in  practice^ 
may  be  evidence  of  such  practice,  and  consequently  of  their 
usage ;  yet  their  abstract  opinion  in  relation  to  a  legal  liabil- 
ity which  has  never  been  enforced  or  submitted  to  in  prac- 
tice, is  no  evidence  of  usage. 

VIII.  If  general  opinion  or  understanding,  as  to  what  the 
law  is,  constitutes  a  usage  or  practice,  sufficient  to  establish 
the  law,  then  the  usage  in  question  is  established  in  favor 
of  the  defendants  in  error ;  inasmuch  as  it  is  the  usage  of 
the  banks  in  cases  of  doobt  or  difficulty,  which  guides  the 
court  in  settling  the  law.  Benner  v.  Bank  of  Columbia,  9 
Wheat.  581.  MiUs  v.  Bank  of  the  U.  :^ates,  11  id.  42}. 
Bank  of  Washington  v.  Triplett  and  others,  1  Peters,  (JJ. 
S.)  25. 

S.  A.  Foot,  in  reply.  The  Merchants'  Bank  by  receiving 
the  bills  for  collection,  are  deemed  in  law  to  have  promised 
to  do  all  such  acts,  as  .should  become  necessary  to  enable 
the  owners  of  the  bill  to  enforce  their  remedy  against  the 
parties  thereto.  Admitting  the  plaintiffs  knew  the  ordinary 
course  of  business  to  be  that  the  bank  here  would  send  the 
bill  to  its  correspondents  in  Philadelphia  to  have  it  present- 
ed for  acceptance  ancf.  payment,  the  employment  of  such 
agents,  was  the  act  of  the  bank,  which  became  responsible 
for  the  diligence  and  fidelily  of  its  agents.     The  owners  of 
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the  bill  took  no  part  in  their  selection  or  appointment,  and 
aueh  agents,  in  general,  are  responsible  only  to  their  em- 
jdeyers.  &iary  &n  jigeney^  15, 16, 1 89, 208.  The  holders 
of  the  bill  surely  aee  not  compelled « to  resort  to  them  for 
their  remedy,'  and  it  is  even  questionable  whether  they 
could  have  sustained  an  action  against  them.  3  .8am.  ^ 
Adolph*  354.  The  benefit  received  by  the  bank,  in  obtain- 
ing a  credit  in  Philadelphia,  in  the  way  of  exchange  to  the 
aoMunt  of  the  bill,  was  a  sufficient  consideration  for  its  un- 
dertaking. It  is  no  excuse  that  by  the  law  merchant,  as  un- 
derstood in  Philadelphia,  it  was  not  necessary  that  notice  of 
noo-aooeptance  should  be  given.  The  contract  having  been 
made  in  New- York,  the  lex  loci  contrcudus  governed,  and 
the  bank  should  have  given  the  necessary  instructions  to 
its  agents  in  Philadelphia.  A  bank  with  which  a  note  is  left 
for  collection,  is  liable  for  neglect  or  for  the  employment  of 
an  incompetent  agent,  Smedea  v.  Utica  Banky  20  Johns.  JR. 
384,  and  is  consequently  answerable  for  the  omission  of  its 
agents  to  give  notice  of  non-acceptance.  [3  Bam,  fy  Crea*  439. 
The  case  of  the  Bank  of  fVaahington  v.  Triplett  Sf  I^eaky 
I  Peieray  50,  decides  nothing  as  it  respects  the  question  here 
iairolved.  The  court  there  only  held  that  the  Bank  of  Waah- 
ingion  was  liable,  but  said  nothing  as  to  the  Bank  ofAlexan^ 
dria.  The  proof  of  tiaage  in  this  case,  was  sufficient  to  charge 
the  defendants,  20  Johna.  R.  378. 

After  advisement  the  following  opinions  were  delivered  : 

By  the  Chancellor.  The  questions  arising  upon  the  writ 
of  error  in  this  case,  are  of  very  great  importance  to  the  mer- 
cantile community,  and  I  regret  that  the  very  great  press  of 
business  in  this  court  has  allowed  us  so  little  time  to  examine 
them  in  all  their  various  bearings.  The  object  of  the  suit  is 
to  charge  the  defendants  with  the  amount  of  a  bill  of  exchange 
left  with  them  for  collection,  and  which  has  been  lost  to  the 
plaintiffs  in  consequence  of  an  imperfect  negotiation  of  it) 
whereby  the  endorser  was  discharged  from  his  liability  to  them 
as  the  endorsees. 

It  is  the  settle  law  of  this  state  that  a  bill  of  exchange 
which  is  payable  on  a  day  certain,  or  a  certain  number  of 
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days  after  date,  need  not  be  presented  for  payment  before 
it  becomes  due  in  order  to  charge  the  drawer  or  endorser — 
and  such  is  also  the  lav  of  England,  and  of  Scotland,  and 
of  France,  although  il  is  the  duty  of  an  agent  who  holds 
such  a  bill  for  the  purpose  of  negotiation,  to  endeavor  to 
obtain  the  acceptance  thereof  without  delay,  for  the  benefit 
of  hie  principal^  who  has  an  interest  in  having  it  accepted 
immediately.  But  if  such  a  bill  is  actually  presented  for 
aoceptance  before  it  becomes  due,  and  the  drawee  refuses 
to  accept,  notice  of  the  dishonor  of  the  bill  must  be  imme- 
diately given  to  the  drawer  and  endorsers,  or  they  wiH  be 
discharged.  17  Wend.  Rep.  368  ;  1  Dum.  and  Eaet  Rep. 
712;  2  Peters'  Rep.  170;  Morr.  Diet,  of  Decie.  1494, 
1558;  2  Pardee,  DroU  Com.  417,  JNo.  358;  3  Kenfs  Comm. 
82 ;  1  ChUty,  Jun.  on  Bills,  38,  46  ;  Muir  on  Bills,  22 ; 
Bayles  on  BiUs  102.  It  appears  by  the  testimony  in  this 
case,  however,  that  by  the  mercantile  law  of  Pennsylvania 
it  is  not  necessaay  to  give  notice. of  the  non-acceptance  of  a 
bill  of  exchange,  whether  it  is  payable  on  a  day  certain  or 
otherwise  ;  and  one  ground  of  the  plaintiff's  claim  in  this 
case  is,  that  the  defendants  neglected  to  inform  the  bank  of 
Philadelphia,  to  whom  the  bill  was  sent  for  negotiation  and 
collection,  that  by.lhe  law  of  this  state  notice  of  the  non*ac-^ 
oeptance  of  the  bill  would  be  necessary  to  charge  the  drawer 
and  endorsers  who  resided  here. 

A  great  portion  of  the  mercantile  law  of  this  country  as 
well  as  of  England,  has  been  derived  from  mercantile  usa- 
ges, which  have  from  time  to  time  incorporated  themselves 
with  and  finally  become  settled  rules  of  the  common  or  un- 
written laws  of  both  countries.  But  the  court  below  was 
unquestionably  right  in  charging  the  jury  that  the  opinions 
of  merchants  and  men  of  business,  as  to  the  legal  liability 
of  the  banks  in  New- York,  for  the  neglect  of  the  foreign 
bank  in  duly  negotiating  bills  sent  to  them  for  collection, 
was  not  legal  evidence  to  prove  mercantile  usage.  The 
custom  of  merchants  or  mercantile  usage  does  not  depend 
upon  the  private  opinions  of  merchants  as  to  what  the  law 
is,  or  even  upon  their  opinions  publicly  expressed — but  it 
depends  upon  their  acts ;  Or,  as  the  learned  chief  justice 
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▼ery  correctly  says,  the  inquiry  in  such  cases  is  not  after 
the  opinions  of  traders  and  merchants  in  respect  to  the  law 
upon  a  loercantile  question,  but  for  the  evidence  of  a  fadf 
to  wit,  the  usage  or  practice  in  the  course  of  mercantile 
business  in  the  particular  case.  In  the  case  of  Carvick  v. 
Vicken/f  2  Dough  R^p.  653  n.,  the  offer  of  the  counsel  for 
the  defendant  was  not  merely  io  prove  the  understanding 
of  mercantile  men  as  to  the  necessity  of  a  note  being  en- 
dorsed by  all  the  payees  of  a  bill,  who  were  not  copartners, 
in  order  to  render  it  negotiable ;  but  to  prove  the  universal 
iMOge  and  nnderstanding  of  bankers  and  merchants.  That 
is,  to  show  by  their  acts,  in  refusing  to  receive  or  pay  bills 
which  were  not  endorsed  by  both  payees,  the .  usage  and 
understanding  of  the  mercantile  community  on  the  subject. 
It  was  this  usage  or  practice  of  merchants  and  bankers 
which  the  witness  in  that  case  was  called  to  prove ;  and 
which  the  special  jury  of  merchants,  who  were  empanelled 
to  try  the  cause,  dedared  they  knew  to  exist,  as  stated  by 
the  counsel.  The  evidence  of  merchants  or  of  other  per- 
sons engaged  in  a  particular  trade  or  business,  is  frequently 
resorted  to  by  courts  of  justice  for  the  purpose  of  ascertain- 
ing the  sense  in  which  certain  ivorda  or  mercaniUe  terms 
are  used  in  commercial  contracts.  And  accordingly  in 
Powell  V.  Horion,  2  Hodge's  Rep.  16,  justice  Vaughan 
says:  ''evidence  has  always  been  received  to  show  in  what 
sense  mercantile  terms  are  used.^  But  this  is  not  a  case  of 
that  description. 

The  usage  attempted  to  be  established  in  the  case  now 
under  consideration,  is  a  usage  that  the  bank  in  which  a  note 
or  bill  payable  at  a  distant  place  is  deposited  for  collection, 
shall  be  answerable  for  the  neglect  of  the  foreign  bank  or 
agent,  to  whom  the  biH  or  note  is  sent  to  be  collected,  in 
duly  negotiating  the  same.  But  how  can  such  a  usage  be 
established  unless  the  question  has  before  arisen,  by  «  claim 
for  compensation  for  such  a  loss,  and  by  the  acquiescence 
in  such  claim  on  the  p%rt  of  the  bank.  Evidence  showing 
that  a  bank  had  paid  such  a  loss  in  a  single  case,  is  not  suf- 
ficient to  establish  a  commercial  usage..  Proof  of  tde  gen* 
eral  usage  of  the  banks  to  make  compenntion  for  such 
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losses,  or  of  the  receipt  by  them  of  a  compensation,  in  the 
nature  of  a  dd  credere  commission,  upon  the  assumption 
that  they  are  liable  (or  the  negligence  of  their  corresponding 
banks  or  agents,  appears  to  be  the  only  way  in  which  such 
a  customary  or  implied  liabifity  can  be  establisbed,  in-  the 
absence  of  any  general  rule  of  commercial  law  upon  the 
subject. 

It  is  a  general  rule  of  law,  that  banks  and  other  corpora- 
tions, as  well  ns  individuals,  are  liable  for  the  aets  or  omis- 
sions of  their  general  officers  and  servants,  in  relation  to  any 
business  entrusted  to  the  corporation  or  individual  to  be 
transacted.  But  this  rule  does  not  apply  to  a  case  where 
from  the  nature  of  the  business  to  be  performed,  it  cannot 
be  done  by  any  of  the  ordinary  officers  or  servants  of  the 
corporation  or  individual,  but  must  be  entrusted  to  a  sub- 
agent  employed  for  that  special  purpose ;  or  where  by  the 
usages  of  trade  it  is  customary  to  employ  a  special  agent 
for  the  purpose  of  transacting  the  business.  Here,  from  the 
very  nature  of  the  business  to  be  transacted,  and  from  the 
general  usage  in  such  cases,  it  waa  necessary  to  employ  a 
bank  or  other  agent  in  Philadelphia  for  the  special  purpose 
of  negotiating  this  bill  of  exchange,  and  of  receiving  the 
payment  thereof,  if  it  should  be  duly  honored.  Prima  fimt 
the  risk  of  the  neglect  of  such  foreign  bank  or  other  special 
agent  to  negotiate  the  bill  properly,  should*  be  upon  the 
owner  of  the  bill  who  has  impliedly  authorized  the  employ- 
ment  of  such  special  sub-agent.  I  admit  that  if  it  had  been 
the  custom  of  the  banks  to  receive  a  commiasion  or  compen- 
sation for  the  collection  of  such  bills  and  notes,  beyond  the 
difference  of  exchange  between  the  two  places  and  the  ae- 
tual  expenses  of  negotiation,  it  might  very  properly  have 
been  considered  as  in  the  nature  of  a  del  credere  conunis- 
sion,  so  as  to  render  such  banks  legally  liable  for  the  loss 
which  ought  be  occasioned  by  the  negligence  or  misconduct 
of  their  corresponding  banks  or  agents.  The  incidental 
benefit  which  the  bank  in  New-Y<^k  might  receive,  in  ba^ 
ing  the'  money  collected  through  that  institution,  from  the 
chance  of  iis  remaining  there  as  a  deposit  for  a  short  time 
after  it  was  collected^  was  undoubtedly  a  sufficient  consid- 
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eratioD  for  an  implied  agreemeDt  on  the  part  of  the  bank, 
that  the  bilT  sboald  not  be  Jost  to  the  plaintiffs  by  reason  of 
an^  negligence  on  the  part  of  the  bank  «pr  of  its  officers  or 
servants ;  and  such  was  the  decision  of  this  court  in  the 
case  of  The  Bmk  of  Utiqa  t.  McKinster,  11  fVendell,  473. 
Bnt  ift  certainly  would  be  going  very  far  to  say  that  this  mere 
chance  of  benefit  to  the  bank  was  in  fact  a  del  credere  com- 
mission,  from  which  an  agreement  to  warrant  the  plaintiffs 
against  loss  from  the  mistakes  and  negligence  of  the  corres- 
ponding bank  or  agent,  could  legally  lie  inferred.  I  there- 
fore conclude,  that  there  was  nothing  in  the  law  or  in  the 
facts  of  thi»  case,  which  could  entitle  the  plaintiffs  to  recover 
against  the  defendants,  on  the  ground  that  the  bank  in  New- 
York  was  answerable  for  the  negligence  of  the  Philadelphia 
bank  or  its  notary  to  give  notice  of  the  dishonor  of  the  bill, 
when  it  was  returned  to  that  bank,  on  the  day  of  its  present- 
ment noted  for  non-acceptance. 

It  was  probably  the  duty  of  the  defendants  when  they 
sent  the  bill  for  negotiation  and  collection  to  a  state  where 
they  did  not  know  the  law  to  be  the  same  as  ours  in  re- 
lation to  notices  and  protests,  to  have  given  the  necessary 
instructions  to  their  correspondent  bank  on  the  subject, 
so  that  the  drawer  and  endorsers  might  be  duly  charged 
according  to  our  laws,  in  case  of  the  dishonor  of  the  bill. 
Where  the  owner  of  a  bill  endorses  it  and  delivers  it  to  an- 
other for  collection,  or  delivers  it  to  him  for  collection  after 
it  has  been  previously  endorsed  in  blank,  he  thereby  consti- 
tutes the  person  who  receives  it  his  agent,  for  the  proper 
negotiation  of  the  bill,  as  well  as  to  receive  payment  thereon 
when  it  becomes  due ;  and  the  law  implies  a  correspond- 
ing duty  on  the  part  of  the  agent  who  receives  it.  If  the 
bill,  therefore,  has  not  been  accepted,  it  is  the  duty  of  the 
agent  to. see  that  it  is  presented  for  acceptance,  an^  that  the 
proper  protests  and  notices  are  given  in  case  of.  its  dis- 
honor, as  well  as  as  to  see  that  it  is  presented  for  payment 
when  it  becomes  due.  Poth.  TraUe  du  Contr.  De  Change, 
c&.  4,  No.  82.  And  such  wa»^the  decision  of  this  court  in  the 
case  of  these  same  plaintiffs  against  Boyd  if  Suydam^  at  the 
last  December  term  of  this  court.   20  Wendell j  9(21.   Where 
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an  agent,  therefore,  receives  such  a  bill  to  be  sent  to  a  foretgo 
state  or  country  for  collection,  it  is  his  duty  to  give  the  neces- 
sary instructions  to  ;uch  sub-agent,  to  enable  him  to  negotiate 
the  bill  in  such  a  manner,  as  to  charge  the  drawer  or  endors- 
ers according  to  the  law  of  the  state  where  the  bill  is  made  or 
endorsed*  It  now  appears  to  be  the  settled  law,  notwith- 
standing the  opinion  of  Mr.  Justice  Van  Ness  in  the  case  of 
MUler  V.  Hacklejfy  5  Johns.  R.  37&,  that  a  bili  drawn  in 
one  i^tate,  and  payable  in  another  where  the  rules  of  law 
may  be  different,  is  t4f  be  considered  as  a  foreign  friff.  Buek^ 
ner  v.  Finley,  2  Peters^  R.  586.  Duncan  v.  Cawrse^  I 
MilVa  Const,  li.  100.  .  Lonsdale  v.  Brownj  4  Wash.  C.  C. 
R.  148..  Such  also  is  the  rule  of  law  as  to  bills  drawn  in 
England  payable  in  Scotland,  or  Ireland,  or, one  of  the  Brit- 
ish colonies,  and  vice  versa.  Salomans  v.  Stavdy,  3  Doug. 
R.  298.  Mahoneyy.  Ashlin,  2  Bam.  fy  Add.  478.  Rey- 
nolds  V.  Syme,  Morr.  Diet,  of  Dec.  1598.  Muiron  BiUSf 
52.  3  KenVs  Comm.  82*  An  agent  is  always  understood 
to  contract  for  reasonable  skill  and  ordinary  diligence  in  the 
discharge  of  his  duties,  that  is,  the  usual  skill  belonging  to 
other  persons  engaged  in  the  like  business,  and  the  degree 
of  diligence  which  prudent  men  exercise  in  relation  to 
their  own  business.  The  employer  has  the  legal  right  to 
the  exercise  of  that  degree  of  skill,  and  that  extent  of  dili- 
gence^  on  the  part  of  the  agent ;  and  if  the  latter  has  not 
the  requisite  skill,  or  having  it,  neglects  so  to  use  it,  he  is  lia- 
ble to  his  employer  for  the  consequences  of  his  ignorance 
or  neglect.  But  as  a  general  rule,  an  agent  who  conducts 
the  business  with  which  be  is  entrusted  by  his  principal,  ac- 
cording to  the  ordinary  custom  and  usages  of  all  ether  per- 
sons engaged'  in  the  like  employment  or  business,  is*  not  an- 
swerable to  his  principal,  although  a  greater  degree  of  dili- 
gence, by  an  unusual  departure  from  the  accustomed  usage 
in  such  cases,  might  have  prevented  the  loss  which  has  oc^ 
curred  ;  unless  there  was  something  in  the  circumstances  of 
the  particular  case  to  make  it  his  duty  to  depart  from  the 
ordiniiry  mode  of  transacting  the  business  and  to  adopt  an 
unusual  degree  of  vigilance  to  protect  his  employer  from  loss. 
In  the  present  case  it  was  in  evidence  that  the  transmission 
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of  bilk  between  New-York  and  Philadelphia  was  a  matter 
of  constant  occurrence ;  and  that  the  bank  of  which  the 
witness  was  cashier,  never  sent  instructions  when  tbey  sent 
a  bill  abroad  for  coltection.  Under  all  the  circumstances 
of  this  case,  the  jury  were  the  proper  judges  of  the  foct, 
whether  the  defendants  had  deparle<l  from  the  usual  course 
of  business,  or  had  been  guilty  of  negKgence  in  not  send- 
ing specific  instructions  to  their  corresponding  bank  in 
Philadelphia,  to  have  the  bill  protested  for  non-acceptance 
as  wdl  as  for  non-payment.  If  the  fdaintifT's  counsel  had 
wished  any  specific  instructions  to  the  jury  as  to  the  law 
OB  that  subject,  he  should  have  called  upon  the  court  to 
charge  on  that  point,  so  that  if  the  judge  who  tried  the  cause 
had  declined  to  do  so,  the  fact  might  have  been  stated  in  the 
bill  of  exceptions.  Without  expressing  any  opinion,  there- 
fore, upon  the  question  of  fact  arising  upon  the  third  count 
of  the  plaintiff's  declaration,  I  have  arrived  at  the  conclusion 
that  it  does  not  appear  from  this  bill  of  exceptions  that  there 
was  any  misdirection  in  point  of  law  in  the  court  below  ;  or 
that  the  judge  who  tried  the  cause  neglected  to  give  the 
proper  instructions  to  the  jury  upon  any  question  of  law  to 
which  his  attention  was  called  by  the  counsel  for  the  plain- 

■ 

tiffs  in  error. 

For  these  reasons  I  shall  vote  for  an  affirmance  pf  the  judg- 
ment of  the  supreme  court. 

« 

By  Senator  Verplanck.  Payment  of  a  bill  of  exchange 
was  lost  to  the  holders  in  consequence  of  the  omission  of 
giving  notice  of  refusal  to  accept.  Assuming  for  the  present 
that  such  omission  was  a  culpable  and  unjustifiable  neglect, 
let  us  first  proceed  to  the  consideration  of  the  chief  and  more 
important  question  in  this  cause. 

A  bill  of  exchange  drawn  in  New-York  upon  a  person 
resident  in  Philadelphia  is  deposited  for  collection  in  a  New- 
York  bank,  is  received  for  that  purpose,  and  duly  trans- 
mitted to  their  correspondent  and  agent,  a  Philadelphia 
bank,  the  notary  of  which  is  guilty  of  a  neglect,  whereby  on 
refusal  to   accept  at   Philadelphia,  payment  from  the  New- 
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York  drawer  or  endorger  is  lost.  Is  the  New-York  bank 
first  receiving  this  paper  for  collection,  responsible  for  the 
loss  or  damages  arising  from  the  default  of  its  Philadelphia 
agent  ? 

Viewing  this  as  a  question  of  very  great  importance,  both 
in  itself  as  relates  to  the  responsibilities  oF  our  moneyed  in* 
stitutioifis,  and  the  usage  of  copomercial  collections,  and  also 
as  materially  affecting  the  general  law  of  agency  and  con- 
tracts, I  have  given  the  subject  much  consideration.  The 
conclusions  to  which  I  have  come  are  in  opposition  to  the 
opinion  of  the  supreme  court,  as  well  as  to  the  chaif[e  of 
the  eminent  judge  before  whom  the  cause  was  tried  in  t^e 
court  below.  1  have  consequently  hesitated  in  Conning  my 
judgment,  and  have  repeatedly  reviewed  the  question  befora 
giving  this  opinion.  But  I  cannot  now  entertain  any  doubt 
on  this  subject.  ' 

'  It  is  well  settled  in  this  state  that  there  is  an  implied  un- 
dertaking by  a  bank  or  banker  receiving  negotiable  paper 
deposited  for  collection,  to  take  the  necessary  measures  to 
charge  the  drawer,  maker  or  other  proper  parties,  upon  the 
default  or  refusal  to  pay  or  accept  Smedea  v.  Bank  of 
Uticay  30  Johns.  R.  372,  and  S.  C.  in  this  court,  3  Cowen, 
663.  McKinster  v.  Bank  of  Utica,  9  Wendell,  46.  1 1  id, 
473  S.  C.  The  ground  of  this  rule  is,  that  the  acceptance 
of  negotiable  paper  thus  deposited  for  collection,  forms  an 
implied  undertaking  to  make  the  demands  and  give  the 
notices  required  by  law  or  mercantile  usage  for  the  perfect 
protection  of  the  holder's  rights  against  all  previous  parties ; 
for  which  undertaking  the  use  of  the  funds  thus  temporarily 
obtained  or  of  the  average  balances  thereof,  for  the  purpo- 
ses of  discount  or  exchange  forms  a  valuable  consideration. 
Had  we  no  express  authority  on  this  head,  I  should  consid-* 
er  the  acceptance  by  a  bank  of  paper  for  collection  from  a 
customer,  in  the  usual  course  of  his  business,  as  sufficient 
evidence  of  a  valuable  consideration.  The  whole  ordinary 
business  of  a  bank  with  its  dealers,  is  one  of  mutual  profit 
or  accommodation,  and  must  be  taken  together  (unless  some 
part  is  separated  by  express  understanding)  and  it  is  not  for 
a  bank  to  allege  or  for  a  court  to  consider  (as  the  chief  jus- 
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tice  seems  to  do,)  that  a  collection  in  a  particular  place  must 
be  regarded  as  •  gratuitous  favor.  If  accepted  at  all,  the  gen- 
eral profits  and  advantages^f  the  business  of  which  this  may 
perhaps  be  an  unproductive  part.,  form  a  good  consideration 
for  the  undertaking.  This,  however,  is  not  an  open  question 
after  the  decision  of  this  court  in  the  two  cases  against  the 
Bank  of  ^tica. 

What  then  is  the  ordinary  undertaking,  contract  or  agree- 
ment of  a  bank  with  one  of  its  dealers,  in  the  case  of  an  or- 
dinary deposite  of  a  domestic  note  or  bill,  payable  in  the 
same  town  received  for  collection  ?  It  is  a  contract  made 
with  a  corporate  body  having  only  a  legal  existence,  and 
governed  by  directors,  who  can  act  only  by  officers  and 
agents ;  or  if  it  be  with  a  private  banker,  he  too  is  known 
to  carry  on  his  business  by  clerks  and  agents.  The  con- 
tract itself  is  to  perform  certain  duties  necessary  for  the 
collection  of  the  paper  and  the  security  ^f  the  bolder.  But 
neither  4egal  construction  nor  the  common  understanding  of 
men  of  business  can  regard  this  contract  (unless  there  be 
some  express  understanding  to  ^hat  effect,)  as  an  appoint- 
ment of  the  bank  as  an  attorney  or  personal  representative 
of  the  owner  of  the  paper,  authoriased  to  select  other  agents 
for  the  purpose  of  collecting  the  note  and  nothing  more. 
There  is  a  wide  difference  made  as  well  by  positive  laiv  as. 
by  the  reason  of  the  thing  itself,  between  a  contract  or  un- 
dertaking to  do  a  thing,  and  the  delegation  of  an  agent  or 
attorney  to  procure  the  doing  the  same  thing — ^between  a 
contract  for  building  a  house  (for  example,)  and  the  appoint- 
ment of  an  overseer  or  superintendent,  authorized  and  un- 
dertaking to  act  for  ihe' principal,  in  having  a  house  bu\]t. 
The  contractor  is  bound  to  answer  for  any  negligence  or 
default  in  the  performance  of  his  contract,  although  such 
negligence  or  default  be  not  his  own,  but  that  of  sume  sub- 
contractor, or  under  workman.  Not  so  the  mere  repre- 
sentative agent,  who  discharges  his  whole  duty  if  he  acts 
with  good  faith  aind  ordinary  diligence  in  the  selection  of  his 
materials,  the  forming  his  contracts  and  the  choice  of  his 
workmen.  Now  in  the  case  of  the  deposite  for  collection 
of  a  domestic  note  or  bill  payable  in  the  same  town,  no  one 
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can  imagine  that  this  instead  of  being  a  contract  with  the 
badk  to  use  the  proper  means  for  colleetidgthe  paper,  is  a 
mere  delegation  of  power  to  act  as  an  attorney  for  that  pur- 
pose. If  this  were  so,  and  it  should  happen  that  by  the 
fraud,  the  carelessness,  or  the  ignorance  of  a  clerk  or  teller, 
the  only  responsible  parties  were  discharged,  or  the  note  it- 
self lost  or  destroyed,  it  would  be  a  sufficient  defence  for  the 

«  bank  if  it  could  shew  that  the  directors  had  employed  ordi- 
nary care  and  caution  in  selecting  their  officers :  or  any  simi- 
lar defence  which  would  be  good  in  the  mouth  of  an  attor- 
ney in  fact)  or  a  steward  acting  in  good  faith  for  his  princi- 
pal, who  had  been  defrauded  in  any  transaction.  If  such 
were  the  understanding  of  this  business,  and  the  merchant 
had  to  look  to  the  responsibility  of  the  teller  or  clerk  through 
whose  hands  his  paper  may  pass,  and  not  to  that  of  the  bank 
which  employs  them,  few  deposites  for  collection  would  be 
made,  and  it  would  soon  be  found  expedient  to  deal  only 
with  banks  or  bankers  who  would  guaranty  their  officers. 
But  the  natural  and  general  understanding  of  men  of  busi- 
ness is  surely  not  this ;  it  is  that  of  an  implied  agreement 
with  the  bank  itself,  of  whose  officers  and  agents  they  have 
no  knowledge,  and  with  whom  they  have  no  privity  of  con- 
tract 

The  decisions  of  our  own  courts,  above  cited,  call  this 
transaction  a  contract,  and  treat  it  as  such.     Then  the  law 

.  18  clear,  that  by  the  employment  of  under  agents  or  servants, 
for  his  own  convenience  or  to  perform  part  of  what  he  has 
contracted  to  do,  the  employer  becomes  civilly  responsible 
to  those  with  whom  he  contracts  or  deals  in  his  business. 
The  general  principle  of  Lord  Holt  has  always  been  cited 
with  approbation,  though  the  correctness  of  its  application 
to  a  political  office  was  denied,  that  '^  where  a  trust  is  put 
in  one  person,  and  he  whose  interest  is  intrusted  is  damni- 
fied by  the  neglect  of  such  as  that  person  employs  in  the 
discharge  of  that  trust,  he  shall  answer  to  the  person  dam- 
nified." 12  Modern  ii.  490.  The  same  doctriue  is  thus 
summed  up  by  judge  Story,  from  a  long  succession  of  au- 
thorities: '^  It  is  a  general  doctrine  of  law,  that  the  principal 
is  held  liable  to  third  persons  in  a  civil  suit  for  the  frauds, 


ALBANY,  DECEMBER,  1839.  231 

Allen  V.  Merch.  Bank  of  New-York. 


deceits,  misrepresentations,  torts,  negligences,  and  other  mal- 
feasances or  misfeasances  and  omissions  of  duty  of  his  agent  in 
the  coarse  of  his  employment,  although  the  principal  did  not 
authorize  or  justify,  or  indeed  know  of  such  misconduct,  or 
eyen  if  he  forebade  them  or  disapproved  of  them."  Story  on 
Agency  J  ch.  It,  <^452,  and  authorities  cited  in  note  3.  "  The 
maxim  is,''  says  Lord  Keilyon,  '<  Respondeat  superior — ^The 
principals  are  responsible  for  the  acts  of  the  servants  in 
those  things  that  respect  their  duty  under  them,  though 
not  answerable  for  things  that  do  not  respect  their  duty." 
8.  T.  R.  531.  This  rule  sums  \rp  the  dolrine  with  great 
force,  clearness  and  precision.  Thus  the  carrier  is  liable 
for  the  negligence  of  his  agent,  by  which  goods  committed 
to  his  care  are  damaged.  So  the  ship  ower  is  liable  to 
the  shipper  for  damages  caused  by  reason  of  the  neglect  or 
misconduct  of  the  master  or  mate.  '^This  liability,"  says 
Judge  Story,  "  extends  not  only  to  the  injuries  and  wrongs 
of  the  agent  nnmediately  employed  rn  a  partrcular  business, 
(as  in  this  case  to  the  Merchant's  Bank  itself,)  but  also  to 
the  injuries  and  wrongs  done  by  others  who  are  employed 
by  that  agent  under  him,  or  with  whom  he  contracts  for  the 
performance  of  the  business ;  for  the  liability  reaches 
through  all  the  stages  of  the  service."  Story  on  Agency y  ^ 
454,  and  cases  there  cited  in  note.  It  is  this  distinction,  on 
which  I  have  already  insisted  as  founded  in  the  reason  of 
contracts,  between  the  undertaking  to  perform  any  thing, 
and  the  mere  receiving  a  delegation  of  authority  to  act  for 
another,  which  reconciles  many  decisions  evidently  equally 
just  in  themselves,  but  apparently  clashing  in  words  and  con- 
flicting in  authority.  I  include  among  these,  in  addition  to 
the  class  of  cases  already  cited  or  referred  to,  those  in  which 
persons  dealing  or  contracting  with  an  agent  or  contractor, 
and  trusting  to  his  credit,  have  endeavored  to  charge  bis 
principal,  with  whom,  however,^  they  themselves  had  no 
privity  ;  see  for  instance,  the  two  cases  in  6  Taunton,  147, 
148.  If  it  be  not  a  mere  representative  agency,  but  a  con- 
tract or  undertaking  to  do  the  business,  the  original  principal 
is  answerable ;  and  for  the  same  reason  he  is  too  look  to  the 
immediate  contractor  with  himself,  and  not  to  the  inferior 
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and  distant  under  contractors  or  agents,  for  defaults  injuri- 
ous to  his  own  interest. 

Such  then  being  the  general  laiv,  the  bank,  in  undjertak- 
ing  to  collect  negotiable  paper,  is  answerable  for  the  neg- 
lect of  its  ordinary  agents.  Is  there  any  thing  in  the  mere 
fact  of  the  paper  being  payable  in  another  city,  and  there- 
fore requiring  the  aid  of  other  agents,  sufficient  to  take  that 
case  out  of  the  general  rule  ?  I  mean  irrespectively  of  any 
agreement  or  implied  understanding  a&  to  the  matter.  The 
chief  justice,  in  delivering  the  opinion  of  the  supreiqe  court, 
holds  that  there  is,  and  says :  *^  A  note  or  bill'  left  at  a  bank, 
and  received  for  the  purpose  of  being  sent  to  some  distant 
place  for  collection,  would  seeqfi  to-  imply,  upon  a  reasona- 
ble construction^  no  other  agreement  than  that  it  should  be 
forwarded  with  due  diligence  to  some  competent  agent,  to 
do  what  should  be  necessary  in  the  premises.  The  lan- 
guage and  acts  of  the  parties  fairly  impoirt  so  much,  but 
nothing  beyond  it.  The  person  leaving  the  note  is  aware 
that  the  bank  cannot  personally  attend  to  the  collection,  and 
that  it  must  therefore  be  sent  to  some  distant  or  foreign 
agent."  This  seems  to  me  to  assume  the  very  question  in 
dispute.  In  a  deposite  of  a  note  for  collection,  payable  in 
the  same  place,  the  holder  is  equdly  aware  that  the  bank 
cannot  personally  attend  to  the  collection,  and  its  manage- 
ment must  be  left  to  some  one  or  more  competent  agents. 
But  he%iakes  an  implied  contract  with  the  bank  that  the 
proper  and  expedient  means  shall  be  used  to  collect  his 
note.  So  he  does  as  to  a  foreign  debt ;  and  in  each  case 
he  alike  presumes  that  proper  agents  will  be  employed.  In 
neither  case  has  he  any  knowledge  of  the  agents,  or  privity 
with  them.  I  can  perceive  no  reason  for  liability  or  ex- 
emption from  liability  in  either  case  which  does  not  equally 
apply  to  the  other.  The  bank,  if  its  officers  think  fit,  and  the 
dealer  will  consent,  may  vary  that  liability  in  either  case. 
It  may  receive  the  paper  only  for  transmission  to  its  corres- 
pondents. That  would  form  a  new  and  different  contract, 
and  would  limit  the  responsibility  to  go6d  faith  and  due  dis- 
cretion in  the  choice  of  an  agent.  But  if  this  be  not  done, 
or  unless  there  be  some  implied  understanding  on  the  sob- 
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ject,  I  see  no  difference  between  the  responsitiility  assumed 
in  the  undertaking  to  collect  foreign  bills^  and  that  for  col- 
lecting domestic  paper,  payable  fit  home.     It  is  assumed  in 
the  same  manner,  in  the  same  words,  and  on  the  same  con- 
sidenition.    If  the  reasoning  of  the  supreme  court  be  cor- 
rect,  I  cannot  perceive  how,  either  in  the  case  of  domestic 
collection,  or  in  any  other  case,  the  principal  is  to  be  made 
liable  for  the  default  of  his  own  agent,  if,  from  the  nature  of 
the  business,  it  was  evident  that  some  under  agent  must  be 
employed,  and  that  the  principal  could  not  do  the  business 
without  aid.    On  this  principle,  the  ship  owner  would  not 
be  answerable  for  the  negligence  of  the  captain,  whom  all 
the  world  knows  he  must  employ.    The  master  mechanic 
who  must  (as  those  who  contract  with  him  are  well  aware) 
employ  sub-contractors, .  journeymen  and   laborers,   would 
no  longer  be  liable  for  their  negligence  in  the  work  he  con- 
tracts to  have  executed.     The  same  reasoning  which  would 
here  make  the  New-York  bank  merely  an  agent  "  to  select 
other  agents  abroad  for  the  party  to  become  his  agents  in 
the  collection,"  would  equally  make  the  ship  owner  and  the 
contracting  builder  mere  agents  to  select  masters,  mates, 
journeymen  and  laborers  for  those  with  whom  they  deal. 
If  it  be  '^  unreasonable "  to  suppose,  as  the  chief  justice 
holds,  that  the  bank  assumed  **  to  become  responsible  for 
the  fidelity  of  agents  abroad,"    who  '<  all  parties  knew  must 
intervene  before  collection,"  and  when  the  plaintifiii  *<  knew 
that  others  must  be  trusted,"  it  must  be  quite  as  unreasona- 
ble  in   the  case  of  domestic  collections,  and  of  all  other 
transactions,  where  the  parties  know  that  "  agents  must  in- 
tervene and  others  be  trusted."     But  in  all  these  cases,  the 
parties  are  not  gbverned  by  the  mere  rule  of  personal  rep- 
resentative agency,  but  are  subject  to  the  responsibilities 
imposed  by  the  law  of  commercial  contracts,  of  bailment  or 
of  shipping.     In  all  these  cases,  we  are  not  too  look  to  the 
necessity  of  the  employment  of  the  distant  or  under  agents. 
We  are  to  look  to  the  contract  itself.     Legkm  enim  contract 
tus  dai.     We  are  to  look  whether  the  contract  be  i>nly  for 
the  immediate  services  of  the  agent,  and  his  acting  faithfully 
as  the  representative  of  his  principal,  doing  for  him,  in  the 
Vol.  XXII.  30 
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business  confided  to  his  care,  what  the  principal  is  not  able 
or  willing  to  do  for  biniself,  or  whether  the  contract  looks 
mainly  to  the  thing  itself  to  be  done,  and  the  undertaking 
be  for  the  due  use  of  all  the  proper  means  for  its  perform* 
ance.  In  the  one  case,  the  responsibility  ceases  with  the 
limits  of  the  personal  services  undertaken ;  in  the  other,  il 
extends  to  cover  all  the  necessary  and  proper  means  for  the 
accomplishment  of  the  object,  by  whomsoever  used  or  em- 
ployed. ^  , 

Again :  it  is  not  true,  in  the  usual  and  well  known  course 
of  trade,  that  there  is  no^  other  agreement  implied  than  that 
'  deposited  paper  payable  abroad  shall  be  forwarded  with  due 
diligence,  or  as  Judge  Oakley  charged,  that  '^  the  banks,  are 
only  bound  to  transmit  such  paper  in  due  form  and  in  due 
tinie.."  By  the  known- ordinary  usage  of  business,  unless, 
when  altered  by  some  special  agreement  or  usage,,  the  banks 
undertake  something  more  than  this.  This  the  holders  of 
paper  could  do  for  themselves.  But  the  banks  also  under- 
take to>  receive  and  pay  the  funds  here,  when  collected  else- 
where. The  foreign  bank  does  not  know  Ihe  owner  of  the 
bill  so  as  to  open  an  account  with  him,  and  to  authcM'ize  him 
to  draw  upon  his  funds  when  collected*  They  knew  only 
the  bank  from  whioh  the  paper  was  received,  and  that  bank 
has  at  least  undertaken  to  manage  the  business  of  exchange 
^  between  the  places  ;:on  what  ground  then  is  the  bank  receiv- 
ing for  collection,  to  be  answerable -only  for  the  first  and  last 
stages  of  the  transaction,  and  to  be  dischaiged  from  any  lia- 
bility as  to  all  intermediate  steps. 

Such  are  my  views  of  the  general  principles  involved  in  the 
case.  Let  us  now  look  to- the  authorities  bearing  or  suppos- 
ed to  bear  upon  it. 

The  chief  justice  relies  much  upen  the  decision  of  the  su- 
preme court  of  the  United  States,  in  the  Bank  of  Washing'^ 
ton  V.  Tripktt  Sf  Neale^  1  PetinSf  25,.  and  on  the  reasoning 
of  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
court.  He  said,  in  that  case,  '*  that  Ihe  bill  was  not  deliver- 
ed to  the  Mechanics'  bank  at  Alexandria  for  collection,  but 
for  transmission  ;  that  the  bank  in  Washington  became  the 
agent  of  the  holder ;  that  the  bank  in  Alexandria  performed 
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its  duty  by  transmittiog  the  bill,  and  the  whole  responsibili- 
ty of  the  cdkciioH  devolved  on  the  bank  which  received  it 
for  that  purpose."  Unquestionably  it  was  so  in  that  case ; 
for  that  was  the  express  contract  between  the  parties.  The 
case  does  not  state  that  the  bill,  payable  at  Washington,  was 
deposited  for  collection  in  the  Alexandria  bank,  but  it  ex- 
pressly states  that  ^*  the  bolder  of  the  biH  placed  it  in  the 
hands  of  the  cashier  of  the  Alexandria  bank,ybr  the  purpose 
of  being  trafiemiited  to  the  bank  at  fVaehingtonfor  collec- 
tion.'' It  no  where  appears,  or  is  alleged,  that  the  bank  at 
Alexandria  had  made  any  undertakings  express  or  implied, 
to  coUect  the  paper.  This  might  be  from  the  known  course 
of  business  in  the  District  of  Columbia,  or  it  might  be  from 
the  express  agreement  as  to  this  paper,  or  from  the  manner 
in  which  the  bank  received  the  paper :  that  does  not  ap- 
pear, but  the  fact,  nevertheless,  it  admitted.  The  Washing- 
ion  Bank  received  instructions  from  the  holder  and  replied 
to  him.  Of  course,  there  is  nothing  in  the  views  I  have 
taken  of  the  general  question  which  is  contradicted  by  the 
conclusion  ofOhief  Justice  Marshall,  "  that  the  bank  of  Wash- 
ington, by  receiving  the  bill  for  collection,  and  by  its  letter, 
became  the  plaintiff's  agent,  and  assumed  the  responsibilities 
of  that  character."  Under  these  circumstances,  I  consider 
the  authority  of  the  supreme  court  of  the  United  States,  in 
this  decision,  as  indirectly,  at  least,  in  opposition  to  the  doc- 
trine of  the  supreme  court  of  this  state,  and  certainly  as  giv- 
ing it  no  support. 

On  the  other  band,  a  recent  and  equally  high  authority 
goes  directly  to  support  the  ^doctrine  I  have  sustained.  It 
is  the  case  of  Van  Wart  v.  fVooUy,  3  Bam,  fy  Cress,  419, 
upon  the  authority  of  which,  another  great  question  of  the 
law  of  negotiable  paper  was  decided  in  this  court,  during 
the  last  year,  in  the  case  of  &  Sf  M.  Allen  v.  Suydam  8f 
Boyd,  In  Van  Wart  v.  Wooley,  the  defendants  at  Birming- 
ham received  a  bilt  upon  London  to  get  accepted.  This 
they  forwarded  to  their  London  banker,  who  did  not  pro- 
test the  bill  for  non-acceptance,  or  give  notice  to  any  of  the 
parties  to  the  paper  of  the  rufusal  to  accept.  Lord  Ten- 
terden,  in  delivering  the  judgment  of  the  court,  said  :  <'  Up- 
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on  this  state  of  facts,  it  is  evident  that  the  defendants,  who 
cannot  be  distinguished  fromy  but  are  answerable  far  their 
London  correspondents,  have  been  guilty  of  a  neglect  of  the 
daty  they  owed  the  plaintiff,  their  emplojer,  for  which  they 
received  a  pecuniary  reward.  The  ptaintiflf  is  therefore  en- 
titled  to  maintain  his  action  against  them  to  the  extent  of 
any  damage  he  may  have  sustained  by  their  neglect"  The 
case  embraced  some  other  points,  but  the  decision  of  all 
rested  upon  this  position*  Upon  these  authorities,  and  for 
these  reasons,  I  am  clear,  that  by  the  deposite  of  the  bill  in 
question  with  the  bank^  and  the  receiving  it  for  colfodion, 
the  bankj  upon  general  principles  of  law  and  independent^ 
ly  of  any  custom  or  usage,  or  of  any  express  agreement j 
is  liable  for  a  neglect  of  duty  occurring  in  that  colleidionj 
whether  from  the  default  of  its  officers  here,  or  of  their  ce/r^ 
respondents  at  Philadelphia,  from  whom,  (in  Lord  Tenter- 
den's  words,)  *'  they  cannot  be  distinguished,  and  for  whom 
they  are  itnswerable." 

Cannot  that  legal  liability  be  varied?  I  cannot  doubt 
that  it  may  be,  either  by  the  express  condition  on  which  pa- 
per for  collection  is  received,  or  by  the  implied  understand- 
ing of  the  parties  arising  from  the  common  understanding 
of  merchants,  and  the  custom  of  trade.  It  was,  therefore, 
proper  to  admit  the  evidence  of  men  of  business  to  show 
what  was  the  usage  or  general  understanding  of  such  trans- 
actions. I  agree  entirely  with  Judge  Oakley  as  to  the  au- 
thority and  object  of  such  evidence.  The  opinion  of  mer- 
chants, however  general,  is  no  authority  to  shew  the  legal 
liability  of  any  party.  It  is  the  exclusive  province  of  the 
law  to  decide  that  point.  But  such  evidence  is  good  to 
shew  the  common  understanding  of  any  contracts,  the 
meaning  of  the  language  of  such  contracts  in  their  ordinary 
commercial  sense,  to  prove  any  custom,  usage  or  mode  of 
business  which  may  naturally  and  justly  be  presumed  to 
enter  into  and  form  part  of  any  transaction  or  agreement. 
It  is  good  for  the  purpose  of  giving  probable  proof  of  the 
degree  and  kind  of  responsibility  understood  to  be  assumed 
by  the  party  sought  to  be  charged ;  but  it  is  not  good  to 
shew  what  the  legal  consequences  of  the  assumption  of  any 
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such  responsibility  may  be.  It  is  good -for  the  iDterpretation 
of  the  contract,  not  for  the  establishment  or  the  exposition 
of  the  iaw.  Now,  if  the  conclusions  to  which  I  have  previ- 
ously come,  be  soundy  the  direction  of  the  judge  at  the  trial 
as  to  this  sort  of  evidence,  though  correct  in  his  view  of  the 
weight  and  authority  to  which  U  was  entitled,  was  wrong 
as  to  the  point  to  which  he  directed  the  attention  of  the  jury. 
He  told  them  that  the  bank  was  not  liable  on  general  prin- 
ciples, and  was  not  responsible,  unless  they  were  of  opinion, 
from  the  evidence,  that  there  was  some  agreement,  express 
or  implied,  between  the  parties,  in  relation  to  the  transmis- 
sion of  the  biH,  or  unless  there  existed  some  custom  or  usage 
in  the  city  of  New  York,  -changing  the  oUigation  imposed 
by  the  deposite,  by  which  custom,  banks  receiving  bills  pay- 
able out  of  the  city,  are  responsible  for  the  negligence  of 
any  bank  or  notary,  or  other  agent  to  whom  such  bills 
might  be  sent.  According  to  my  view  of  the  law,  the  re- 
ception of  the  bill  for  collection,  in  the  usual  manner,  im- 
posed the  liability  for  neglect  or  omission  of  the  proper 
means,  by  any  one  employed  for  that  purpose  by  the  banks 
cr  by  its  agents ;  but  it  was  open  for  the  bank  to  shew,  and 
it  was  for  the  jury  to  decide,  whether  there  was  not  some 
express  or  implied  agreement,  or  mutual  understanding  be- 
tween the  parties,  which  varied  that  obligation  and  limited 
the  bank's  responsibility,  as  to  foreign  bills,  to  the  «aie  trans- 
mission to  a  competent  agent ;  or  whether  there  did  not  ex- 
ist some  custom  or  usage  in  the  city  of  New- York,  dis- 
charging the  legal  liability  as  to  bills  payable  abroad,  in  the 
same  manner:  which  usage  was  sufficiently  general,  long 
continued,  and  known  to  men  of  business,  to  be  presumed  to 
iiave  entered  into  and  formed  part  of  the  contract.  'This 
distinction  is  not  a  matter  of  form  or  theory  merely.  On 
the  contrary,  it  might  wholly  change  the  verdict  of  the  jury. 
In  the  case  before  us,  though*  the  great  weight  of  commer- 
cial evidence  appears  to  me  to  be  on  the  side  of  the  under- 
stood liability  of  the  banks,  there  was  enough  from  cashiers 
and  experienced. bank  officers  on  the  other  side,  to  war- 
lant  the  jury  in  finding,  as  they  did,  for  the  defendants ; 
they,  in  fact,  finding  that  there  was  no  agreement  or  custom 
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specially  charging  the  banks  with  a  liability  which  the  law 
would  not  otherwise  impose.  Had  they  been  directed,  as  I 
think  they  should  have  been,  that  the  bank  was  liable  unless 
they  thought  that  there  was  sufficient  evidence  of  some 
agreement  or  custom  discharging  that  responsibility,  the  ver- 
dict upon  such  conflicting  evidence  might  well  have  been 
found  for  the  plaintiflfs. 

In  a  question  like  this,  involving  principles  that  must  gov- 
ern the  law  of  a  wide  range  of  commercial  dealings,  consid- 
erations of  public  policy  cannot  well  be  overlooked,  though 
they  must  not  be  allowed  to  disturb  the^conclusions  of  natu- 
ral justice  or  well  settled  positive  jurisprudence.  Some  such ' 
considerations  have  been  suggested  in  the  course  of  the  ar- 
guments, founded  upon  the  great  and  inconvenient  respon- 
sibilities which  a  decision  reversing  that  of  the  courts  below 
would  impose  upon  our  monied  institutions ;  and  their  con- 
sequent withdrawal  in  part  or  in  whole,  from  a  business  so 
necessary  to  our  internal  exchanges.  To  me  the  subject 
appears  in  a  very  different  light.  I  cannot  but  think  that  if 
the  law  of  this  case  were  now  to  be  settled,  not  judicially, 
but  legislatively,  upon  considerations  of  public  policy  alone, 
the  doctrine  I  have  maintained  in  opposition  to  that  of  our 
courts,  would  be  found  the  safest  and  wisest.  If  the  present 
judgment  be  affirmed,  no  small  doubt  will  be  thrown  upon 
the  responsibilities  of  collecting  banks  and  bankers,  even  in 
domestic  collections,  for  the  acts  of  uny  of  their  officers. 
As  in  the  case  of  corporate  banks,  or  those  under  our  gen- 
eral law,  all  the  business  is  practically  done  by  agents,  that 
doubt  would  cover  the  whole  of  our  banking  transactions* 
The  same  difficulty  may  arise  in  numerous  analogous  com- 
mercial affairs,  the  law  as  well  as  the  usage  of  which  is 
now  settled,  unless,  it  be  shaken  by  the  influence  and  au- 
thority of  decisions  and  reasoning  like  that  of  the  supreme 
court  in  this  case.  On  the  other  side,  if  we  hold  collecting 
banks  and  bankers  to  be  liable  for  all  neglect  or  omission  of 
the  necessary  and  proper  means  for  the  due  performance 
of  that  which  they  have  in  general  terms  undertaken  to  do, 
whether  such  omission  or  negligence  be  their  own  or  that 
of  others  in  their  employ — we  preserve  that  harmony  of  the 
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law  which  is  so  essential  to  its  being  understood  by  those  who 
are  to  regulate  their  dealings  by  it ;  and  unquestionably  much 
doubt  and  litigation  will  be  excluded.  If  the  responsibility 
thus  imposed  be  onerous  or  inconvenient  as  to  foreign  bills, 
or  to  any  especial  class  of  transaction,  it  is  easy  for  banks 
and  bankers  to  avoid  that  inconvenience  by  stating  the 
term»  upon  which  they  will  receive  the  deposited  paper. 
A  notice  to  customers  and  dealers,  or  a  different  mode  of 
entry  in  the  bank  books  of  the  notes  received  for  collection} 
and  those  for  transmission  only,  will  put  an  end  to  all  future 
questions,  and  discharge  any  such  responsibility — or,  it  might 
be  assumed,  if  considered  as  a  valuable  though  somewhat 
hazardous  branch  of  business,  for  any  reasonable  and  ade- 
quate compensation. 

II.  The  second  point,  though  essential  to  the  decision  of 
the  cause,  is  of  less  general  interest,  and  I  shall  speak  of  it 
more  briefly. 

The  bill  drawn  in  New- York  upon  Philadelphia  was  pre- 
sented for  acceptance  and  refused.  The  notary  in  Phila- 
delphia neglected  to  give  notice  ofnon-acceptance,  by  which 
the  drawer  and  a  New- York  endorser  ^ere  discharged.  It 
is  in  evidence  that  if  notice  had  been  promptly  given,  the 
bill  would  have  been  paid  out  of  securities  belonging  to  the 
drawer,  in  the  hands  of  an  endorser,  which  were  given  up 
after  waiting  a  sufficient  time  for  the  receipt  of  notice  of 
non-acceptance.  The  holder  also  failed,  on  the  ground  of 
want  of  notice,  in  a  suit  against  the  same  endorser.  It  is 
now  contended  that  the  notary  was  not  guilty  of  any  neg- 
ligence or  misfeasance  in  omitting  to  give  notice  of  the  non- 
acceptance,  such  notice  not  being  required  by  the  common 
law,  as  it  is  interpreted  in  Pennsylvania.  The  evidence  of 
distinguished  counsel  in  Philadelphia,  shews  that,  according 
to  the  decisions  of  that  state,  protest  for  non-payment  would 
be«ufBcient,  and  neither  protest  nor  notice  of  non-accep- 
tance was  necessary  to  bind  drawer  or  endorser  in  Penn- 
sylvania. I  cannot  consider  this  objection  to  the  recovery 
as  of  any  weight.  The  bill  was  drawn  in  New- York,  and 
was  a  foreign  bill  in  Pennsylvania.  Those  who  undertake 
to  collect  foreign  paper,  are  as  much  bound  to  inform  them- 
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selves  as  to  ^hat  is  necessary  to  protect  the  holders  of  such 
paper,  as  if  it  were  domestic  and  gorerned  wholly  by  their 
own  local  law.  On  the  contrary,  the  law  of  New-York,  so 
far  as  regards  the  New-York  parties,  must,  on  the  broad 
principles  of  commercial  and  international  jurisprudence, 
from  part  of  the  local  law  itself,  if  the  N^w-York  endorser 
or  drawer  should  be  accidentally  sued  in  the  courts  of  Penn- 
sylvania. If  this  defence  could  be  sustamed,  it  would  be 
fatal  to  the  most  valuable  interests  of  our  internal  trade  and 
exchanges  between  state  and  state.  Besides,  the  law  of 
which  the  defendants  claim  that  their  agent  had  a  right  to 
be  ignorant,  is  a  part  of  the  more  general  commercial  law 
from  which  the  jurisprudence  of  Piennsylvania  differs.  That 
general  law  which  is  recognized  as  governing  negotiable 
paper,  is  this  ;  '^  If  a  bill  be  in  fact  presented,  though  .un- 
necessarily,  and  acceptance  be  refused,  notice  should  be  im* 
mediately  given  to  the  persons  to  whom  the  holder  may  re- 
^rt  for  payment,  or  they  will  be  discharged  from  their  re- 
spective liabilities.  See  Chitty  on  BUh,  last  ed.  354.  2 
Kents  Comnu  Lecture  44,  passim.  Then  I  borrow  the  lan- 
guage of  Judge  Story,  strictly  applicable  to  the  very  case 
before  us,  '^  By  the  common  law,  the  protest  is  to  be  made 
ait  the  time,  in  the  manner,  and  by  the  persons  prescribed 
in  the  place  where  the  bill  is  payable.  But  as  to  the  neces- 
sity of  making  a  demand  or  protest,  the  circumstances  under 
which  a  demand  may  be  required  or  dispensed  with,  these 
are  incidents  of  the  original  contract  which  are  governed' 
by  the  laws  of  the  place  where  the  bill  is  drawn.  They 
constitute  implied  conditions  upon  which  the  liability  of  the 
drawer  is  to  attach  according  to  the  lex  loci  contractus,  afid 
if  the  bill  is  negotiated,  the  responsibility  attaches  upon  each 
successive  endorser,  according  to  the  laiy  of  the  place  of 
his  endorsement,  for  each  endorser  is  a  new  drawer."  Sto- 
ry^s  Conflict  of  Laws,  ^  360.  It  may  be  observed  here,  that 
this  doctrine  prevails  not  only  in  the  countries  and  states 
under  the  authority  or  influence  of  our  common  law,  but 
also  in  France  and  other  countries  whose  jurisprudence 
flows  from  another  source.  Pardessus,  Droit  Commercial^ 
^  1497,  1499.    I  mention  this  fact,  not  in  siipport  of  the 
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ailCfaority  of  the  rule,  but  as  showing  how  universal  it  is, 
Und  that  consequently,  whoever  undertakes  in  anyway  to 
collect  or  negotiate  foreign  paper,  ought  tor  be  acquainted  with 
It,  or  must  take  the  risk  of  ignorance  or  negligence  upon  him- 
self. If,  however,  this  should  be  allowed  as  a  good  defence 
for  the  notary  against  those  to  whom  he  is  imoieditttely  kcr 
coaotable,  it  is  not  so  in  the  mouths  of  the  present  defendimts* 
It  wais  their  duty  to  see  the  efteps  required  by  our  law,  and 
the  general  law  merchant,  taken  when  they  became  necessa'* 
ry,  and  to  give  instructions  to  their^agent,  unless,  as  is  coOi- 
mooly  very  safely  done,they  voluntarily  chose  to  leave  the  busi- 
ness to  the  discretion  of  sonne  proper  person  ;  which  discre- 
tion they  mtfst  assume  as  their  own. 

lit.  There  is  yet  one  other  point  rn  this  case.  This,  if  I 
recollect  rightly,  was  not  pressed  in  the  Argument  before  us, 
yet  when  it  was  first  suggested,  it  seemed  xo  nfie  of  more 
force  than  ftny  other  fa  the  defence.  It  is  the  fact  of  this 
negligence  having  been  committed  by  a  notary,  a  commis- 
sioned pubfic  officer  appointed  by  the  executive  authority  of 
the  state. 

If  this  Idchea  had  been  committed  by  that  officer  in  that 
part  of  his  duty  which  was  peculiarly  official,  and  could 
only  be  performed  by  himself  or  some  other  ndtary,  he  hav- 
ing been  recfuested  or  instructed  to  perform  aach  duty,  I 
doubt  whether  the  coflecting  bank  or  any  other  institution 
w  person  employing  him,  would  be  responsible  for  his  neg- 
lect in  that  which  was  not  voluntarily  confided  to  him,  but 
wherein  bis  official  duties  were  rendered  necessary  by  the 
requirements  of  the  law  ;  and  where  his  employer  had  done 
all  that  was  within  his  power  for  the  performance  of  the 
original  undertaking.  Then  it  would  seem  that  the  notary 
would  alone  be  responsible.  This  verdict  might  therefore 
stand,  though  upon  other  grounds  than  those  upon  which  it 
was  placed  by  the  judge  at  trial,  or  by  the  supreme  court. 
Further  consideration  has  led  me  to  think  that  this  principle 
does  not  apply  here.  Notaries  are  commissioned  public  of- 
ficers, whose  office  gives  to  their  notarial  attestation,  a  pe- 
culiar authority  and  efiect  according  to  the  law  of  negotia- 
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ble  paper.  This  atteslatron  ii  is  their  duty  to  grant  when 
directed  and  required.  But  they  are  with  us,  also  in  prac- 
tice, the  agents  of  the  several  banks  in  whose  employ  (in  the 
phrase  used  in  evidence  here)  they  noay  be.  As  such 
agents,  it  appears  that  business,  connected  with  their  official 
character,  yet  still  not  strictly  official,  is  confided  to  them  ; 
Auch  as  sending  of  notices  of  non-acceptance  or  non-pay- 
ment where  no  protest  is  required.  To  them  the  evidence 
shews  the  banks  often  send  paper,  when  at  maturity,  to  be 
presented  for  acceptance,  without  specific  instructions,  con- 
fiding wholly  to  them  as  their  agents  to  do  what  may  be 
necessary  or  expedient  in  the  case.  In  the  present  instance 
the  notary's  strictly  official  acts  wer^  sufficiently  correct. 
Upon  refusal  to  accept,  he  noted  the  bill  for  protest.  This 
is  all  that  the  law'required.  '^  The  notarial  protest  i»  a  re- 
quisite step  in  the  case  of  a  foreign  bill,  and  must  be  made 
promptly  on  refusal.  It  is  sufficient,  hoVrever^  to  note  the 
protest  on  the  day  of  demand,  and  it  may  be  drawn  up  in 
form  at  a  future  period."  2  Kenfs  Comm.  93.  See  also 
Chitty  on  Bills.  The  giving  notice  of  non-acceptance  was 
another  and  important  duty,  not  necessarily  and  strictly 
official,  which  those  who  employed  the  notary  thought  fit 
for. reasons  of  convenience  to  confide  to  him,  but  which 
might  have  been  executed  by  any  clerk.  AgaiA :  the  bill 
was  sent  without  particular  instructions,  and  left  to  the  no- 
tary's discretion.  On  a  similar  bill  of  the  same  drawer  and 
drawee,  two  days  before,  he  bad  instructions  to  give  notice, 
whieh  was  done,  and  the  bill  was  saved*  All  this  gives  to 
the  notary,  in  my  view,  the  character  of  an  agent,  to  whose 
discretion  his  employers  trusted  in  part,  and  for  whose  neg- 
lect  they  should  be  answerable.  But  these  are  not  strictly 
mere  conclusions  of  law.  The  fact  of  the  relation  of  thfs 
notary  at  Philadelphia  to  his  bank,  the  question  of  the  duty 
and  usage  of  special  instruction,  the  duties  of  the  PhiladeK- 
phia  banks  on  a  bill  being  returned  by  their  notary  merely 
as  noted  for  protest,  all  these  present  mixed  questions  of 
law  and  fact  which  should  have  gone  ta  the  jury," under  the 
direction  of  the  judge.     The  misdirection  of  the  judge  turn- 
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ed  the  attention  of  the  jury  wholly  to  other  points,  and  there* 
fore  (as  is  said  in  a  recent  case,)  "  Inasmuch  as  the  verdict 
may  have  resulted  from  the  error  of  the  judge,  a  new  trial 
ought  to  be  granted."  9  Cawen^  674.  Besides^  were  the 
probability  of  a  different  verdict  far  less  than  I  think  it  is,  I 
should  still  judge  a  new  trial  proper.  The  granting  or  refus- 
ing a  new  trial  for  misdirection  is  wholly  within  the  discretion 
of  the  court  above,  to  be  so  applied  as  to  promote  the  sub- 
stantial ends  of  justice.  The  misdirection  here  so.  complete- 
ly covers  the  whole  ground  of  the  verdict,  excluding  all  other 
points  from  the  consideration  of  the  jury,  and  its  result  has 
80  important  a  bearing  upon  commercial  usage  and  under- 
standings that  it  appears  to  me  that  the  justice  of  the  case  and 
public  policy  will  alike  be  promoted  by  a  reversal  of  the 
judgments  bf  the  courts  below.  The  emphatic  language  of 
Chief  Justice  Parsons  is  peculiarly  applicable  here.  ''  The 
law  is  our  criterion  of  right  and  wrong,  in  the  decision  of 
causes;  and  if  it  be  mistaken  by  the  court,  whose  duty  it 
is  to  dedare  the  law,  the  consequence  of  error  may  be  ex- 
tensive, reaching  far  beyond  the  action  in  which  it  was  com- 
mitted, and  materially  affecting  other  legal  questions."  5 
Ma9s.  R.  365. 

On  the  question  being  put.  Shall  this  judgment  be  rcvers- 
fd?  the  members  of  the  court  divided  as  follows  : 

« 

In  the  affirmative :  Senators  Fox,  Hawkins,  Huiit,  Hunt- 
ington, Lee,  H.  a.  Livingston,  Matnard,  Moselet,  Nich- 
olas, Peck,  Skinner,  Van^Dvck,  Verplanck,  Wager 
—14. 

In  the  negative:  The  Chancellor,  and  Senators^ 
Beardslet,  Clark,  Hull,  Hunter,  Johnson,  Jones,  Paige, 
Spraker,  Sterling — 10. 

Whereupon  the  judgment  of  the  supreme  court  was  re- 
versed, a  venire  de  novo  directed  to  be  awarded,  and  the 
costs  in  this  court  and  in  the  supreme  court  ordered  to  abide 
the  event. 
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In  this  case,  the  court  adopted  the  foHowing  resdotioD  < 
Resolved,  that  when  a  bank  or  broker,  or  other  money  deair 
er,  receives  upon  a  good  consideration,  ^  note  or  bilj,  for 
ccdiection  in  the  pkKfi  wher^  such  bank^  broker,  or  dealer 
carries  on  business,  or  at  a  distant  plac$t  the  pi^rty  receive 
ing  the  same  for  collection^  is  liable  for  the  neglect^  omission 
or  other  misconduct  of  the  bank  or  agent  to  whom  the  note 
or  bill  is  sent  either  in  the  negotiation,  collection  or  paying 
.over  the  money,  by"  which  the  money  is  Jost  or  other  injury 
sustained  by  tlie  x>wner  of  the  note  or  biH,  unless  there  h§ 
apme  agreement  jto  th.e  contrary  express  or  implied. 


K^RKPATRicic  va.  Stainer. 

An  agemt  of  a  foreign  mercantile  house  who  induced  a  iD«r«hant  here  ig 
make  a  shipment  of  goodf  to  hw  principals,  to  be  sold  on  comminion,  aa4 
engaged  that  ineuranee  should  be  effected  either  here  or  in  Europe  on  the 
property  shipped,  WA^  held  notto  he  personally  litthie  for  ^breach  ofth« 
aj^emeut  to  insure;  the  actiop^  if  maipt^i^f^ble,  lay  only  jftgainttt  the 
principals. 

See  the  dissenting  opinion  of  the  Chancellor. 

Error  from  the  supreme  court.  This  was  an  action  of 
assumpsit,  brought  by  Kirkpatrick  against  Stainer,  for  the 
breach  of  a  contract  alleged  to  have  been  n^de  by  the  dcr 
fendant,  to  ca^ise  insurance  to  be  effected  iv pon  a  quantity 
of  coffee  shipped  by  the  plaintiff  at  New-  York  for  the  port 
of  Trieste.  The  vessel  in  which  the  coffee  was  shipped 
was  lost  at  sea.  The  plaintiff  i^jleged  th^t  no  insurance 
had  been  .ejQTeoted^  and  claimed  the  value  of  the  coffee,  with 
anticipated  profits.  The  cause  was  heard  by  referees,  who 
made  a  special  report^  setting  forth  the  evidence  adduced  be? 
fore  then)*  The  principal  evidence  of  the  agreement  rested 
19  two  Jetters :  one  written  by  .the  plaintiff  to  the  defendant 
oa  the  37th  August,  }830,  and  the  answer  thereto  under 
dale  •of  the  30th  August.  The  plaintiff*'s  letter  commences 
Ahus :  <<  Sir — ^The  object  of  the  present,  is  to  confirm  the 
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▼erbal  agreement  made  between  ourselves  respecting  1499 
t»g8  of  coffee  now  discharging,  of  which  I  showed  you  in- 
▼oicei  and  bills  of  Jading.     The  whole  quantity   is  to  be 
shipped  on  joint  account.     For  the  one  half,  which  you  take 
AD  your  account,  you  are  to  pay  in  cash— ^are  to  advance 
me  five-sixths  of  the  value  at  the   price   of  5f  100  per 
pound :  on  this  advance  you  are  to  change  me  interest,"  &c. 
^(specifying  the  terms  of  the  advance.)     The  plaintiff  then 
proceeds:  *^ The  coffee  must  be  shipped  as  soon  as  possible 
lor  Trieste,  to  the  care  of  your  friends,  Messrs.  DuWh, 
7\eky  fy  Co-,  with  orders  for  immediate  sales  and  prompt 
femittances/*  (directing  the  mode  of  remittance.)     He  then 
adds :  <'  You  wUl  also  take  care  that  insurance  be  ^ected, 
eithtr  here  or  in  Europe  on  tie  invoice  amount,  wUh  ten  per 
^sent.  additional,  for  probable  gains.*^    The  defendant,  in 
his  answer  of  the  3.0th  August,  says;  '<I  coxisent  to  the  dif- 
ferent, points  respecting  the  projected  shipment  to  my  friends, 
IHessrs.  Dutilh)  Tioky  &  Co.  in  Trieste,  of  your  1499  bags 
<of  coffee.     It  is  understood  that  the  above  parcel  will  be 
shipped  on  joint  account  between  you  and  Messrs.  Dutilh, 
Ticky  fy  Co.    For  tbeir  half  sh^re,  I  shall  pay  cash  here, 
at  the  price  of  5|100  short  price  per  pound  net;  and  on 
your  half,  which  you  consign  for  your  account  to  my  above 
Trieste  friends,  I  have  no  objection  to  advance  five-sixths  of 
the.above  price,  cash,  charging  the  usual  interest  of  six  per 
cent  per  ann>im,from  the  time  my  above  Trieste  friends 
will  remit  the  funds  to  cover  my  drafts  on  London."     Then 
after  adverting  to  the  mode  of  remittance,  he  adds  :  <*  T%e 
insurance  wiU  be  covered  after  your  desire,  with  ten  per 
eeni.  imaginary  gain  on  the  invoice  cost,  either  here  or  in 
Europe,  as  TU  judge  more  convenient.^*    This  letter  from 
the  defendant  is  signed,  **  Ed.  Stainer."  Sundry  letters  from 
Messrs.  IhUilh,  Ticky  fy  Co.  to  the  plaintiff,  relative  to  the 
non-arrival  of  the  vessel,  the  insurance  of  the  coffee   at 
TVieste,  and  negotiations  with  the  underwriters  there  in  re- 
spect to  the  payment  of  the  loss ;  and  also  several  letters 
which  passed  between  the  plaintiff  and  the  defendant  on 
tbe  same  subject  were  read  in  evidence.    The  defendant 
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also  called  a  witness,  who  stated  that  be  knew  the  mercan- 
tile house  of  DutUh,  Ticky  fy  Co.  of  Trieste,  and  also  knew 
the  defendant,  who,  in  August,  1830,  was  residing  in  the 
city  of  New  York  ad  the  agent  of  that  house,  and .  that  it 
was  understood  by  the  house,  of  which  the  witness  was  a 
member,  and  he  believed  by  .merchants  generally,  that  the 
defendant  was  in  business  only  as  agent  of  the  Trieste 
house. 

The  counsel  for  the  defendant  insisted  before  the  ref- 
erees, that  th^  defendant  was  not  personally  liable  to  the 
plaintiff  in  this  cause,  inasmuch  as  in  the  transaction  in  ques- 
tion, he  acted  only  as  the  agent  of  Messrs.  DutUh,  Ticky 
Sf  Co.,  and  that,  with  the  knowledge  of  the  plaintiff.  The 
referees  made  a  report,  setting  forth  the  testimony  in  the 
cause,  and  that  the  above  objection  was  raised  to  a  recovery ; 
they  then^  state  that  they  find  that  no  insurance  was  eQected 
by  the  house  of  Dutilh,  Ticky  &  Co.,  but  whether  or  not  the 
defendant  is  personally  liable  to  the  pfaintiff  for  the  breach 
of  the  agreement  to  effect  such  insurance,  they  say  they  are 
altogether  ignorant,  and  pray  the  advice  of  the  court ;  and 
if  it  shall  seem  to  the  court  that  the  defendant  is  personally 
liable,  then  they  find  that  there  is  due  to  the  plaintiff  $832,50 ; 
but  if,  &c.  then  that  there  is  nothing  due  to  the  plaintiff. 
The  supreme  court  rendered  judgment  in  favor  of  the  de- 
fendant. The  following  opinion  was  delivered  by  the  Chief 
Justice  : 

*'  By  the  Court,  Ne;lson,  Ch.  J.  Taking  the  two  letters 
of  the  27th  and  30th  August,  1830,  as  the  evidence  of  the 
contract  respecting  the  shipping  of  the  coffee  to  Trieste,  and 
it  appears  to  me  there  cannot  be  a  doubt  that  the  defendant 
contracted  merely  as  agent  for  the  house  of  Dutilh,  Ticky 
&,  Co.,  and  that  it  must  have  been  so  intended  and  under- 
stood  by  the  plaintiff.  The  defendant  had  no  interest  in 
the  adventure,  and  expressly  says  to  the  plaintiff,  in  his  let- 
ter recognizing  and  ratifying  the  agreement,  "  It  is  under- 
stood that  the  above  parcel  (alluding  to  the  1499  bags  of 
coffee)  will  be  shipped  on  joint  account  between  you  and 
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Messrs.  Dutilh,  Ticky  &  Co."  <'  For  their  half  hare  I  shall 
pay  cash  here,"  &c.  Thefe  is  no  dispute  but  that  defendant 
was  the  agent  of  the  above  house  in  the  city  of  New-York, 
and  duly  authorized  to  make  for  them  the  agreement  in  ques- 
tion. They  recognized  its  validity,  and  opened  immediately 
a  correspondence  directly  with  the  plaintiff,  which  began  Jan- 
uary, 1831,  and  continued  till  October,  1831. 

Neither  is  there  any  thing  in  the  correspondence  of  the 
plaintiff  with  the  defendant  in  the  business,  from  which  to 
infer  he  considered  him  personally  holden  ;  but  the  contrary. 
The  case  presented,  is  the  ordinary  one  of  a  private  agent 
clothed  with  full  authority,  acting  in  behalf  of  bis  principal ; 
not  only  disclosing  it,  but  actually  contracting  in  his  name  ; 
for  such  is  the  form'  of  the  contract  to  be  extracted  from 
the  letters  of  the  27th  and  '30th  August,  1830.  There  can 
be  no  doubt,  a  person  acting  as  agent  of  a  foreign  house,  is 
not  responsible,  individually,  if  he  discloses  his  principal,  and 
acts  only  in  his  behalf,  any  more  than  an  agent  of  a  house 
in  this  country.  There  is  no  such  distinction  to  be  found 
of  any  authority  in  the  books,  nor  is  there  any  reason  to  sup- 
port it.  If  an  individual  desire  the  personal  credit  and  lia- 
bility of  the  agent,  he  should  make  known  the  fact,  and  all 
parties  will  then  understand  it ;  if  the  agent  declines,  the 
vender  can  refuse  to  deal  with  him."  The  plaintiff  sued  out 
a  writ  of  error. 

The  cause  was  argued  in  this  court  by 

G,  Wood^  for  the  plaintiff. 

J.  Prescott  Hally  for  the  defendant. 

Points  for  the  plaint^  in  error : 

I.  The  contract  for  insurance,  &c.  on  which  this  suit  is 
brought,  is  in  writing,  and  is  embraced  in  the  two  letters, 
viz :  of  the  plaintiff  of  the  27th,  and  of  the  defendant  of  the 
30th  of  August,  1830. 

II.  On  the  part  of  the  plaintiff,  the  language  of  the  con- 
tract clearly  purports  that  be  looks  to  the  individual  — 
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sonal  responsibility  of  the  defendant ;  and  on  the  part  of  the 
defendant,  though  his  letter  discloses  an  agency  to  a  certaia 
extent,  he  closes  the  contract  by  engaging,  individually  and 
personally,  on  his  part,  and  in  a  way  which  involves  the  exer- 
cise of  his  personal  discretion  in  the  plaintiff V  hffor  io  eM-^ 
cuting  the  contract. 

III.  In  written  contracts,  not  under  seal,  either  the  agent 
should  execute  iin  the  name  of  the  principal,  or  the  body  of 
the  agreement  should  purport  that  be  contracts  on  behalf  of 
bis  principal,  otherwise  the  agent  makes  himself  personally 
responsible.  2  Kent's  Camm.  63 1 .  last  ed.  Fentsr  v.  •Stofi- 
fon,  10  WendeU,  276.  Paul  v.  Birch,  2  Atk.  622.  MoOoy, 
i.  3,  ch.  8,  sec.  9.  StoM  v.  Wood,  7  Cowen,  465;  B^ff^sm 
v.  Chadwick,  4  Mass.  R.  106.     See  IT  Wendell,  40. 

IV.  In  such  contracts,  though  he  describes  himse^ as  agent 
of  another,  or  discloses  his  agency  in  the  instrument,  yet  if 
he  engages  or  contracts  in  his  own  name,.he  Will  be  person- 
aflly  liable ;  noore  especially  in  case  of  the  insolvency  of  the* 
principal,  or  of  bis  residence  abroad^  or  of  any  other  difficulty 
or  objection  in  the  way  of  his  personal  responsibility ;  and 
especially  so,  when  the  language  of  the  other  party  to  the 
contract  clearly  lookr  to  the  individual  responstbitity  of  the 
agent.  2  Lw.  on  Agency,  249.  BtMer's  N.  P.  1 10.  Der 
GaiUon  V.  UAigle.  1  Bos.  fy  Pul.  368.  Cunningham  v. 
Soules,!  Wendell,  106,  108.  \b.East,est.  9.  Bam.  tf 
Cress.  78.  Story  on  Agency.  ^  367,  268,  290.  Smith  ont 
Mercantile  Law,  78. 

V.  The  defendant  does  not  contract  in  the  name  of  his  al- 
leged principals,  not  does  he  in  the  body  of  his  letter  purport 
to  contract  on  their  behalf;  but  his  stipulations  are  person- 
al, and  he  is  in  law  personally  liable  to  the  plaintiff  for  the 
breach. 

V\.  Though  Dutilh,  Ticky  &  Co.  as  principals,  may  be 
liable  to  the  plaintiff,  by  receiving  the  property,  this  would 
not  discharge  the  defendant  from,  nor  be  inconsistent  with 
his  personal  responsibility  under  his  individual  engagements. 
2  Kent's  Comm.  631.     10  Wendell,  278. 
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Paints  for  the  defendant  in  error  : 

i.  The  referees  were  authorized  by  the  evidence  to  find 
(hat  insurance  was  effected  at  Trieste,  and  upon  that  ground 
the  defendant  was  entitled  to  judgment.       * 

11.  The  defendant  is  not  liable  at  all  in  this  action.  He 
^as  the  mere  agent  of  Ddtilh,  Ticky  &,  Co.,  and  had  no  in* 
terest  hi  the  adventure.  This  fact  is  asserted  in  the  decla* 
ration^  and  ptoved  not  onhy  by  the  testimony  of  Mr.  Iselin, 
but  by  the  correspondence  spread  out  npon  the  record.  The 
plaintiff  knew  his  character,  and  acted  in  reference  to  it.  He 
corresponded  directly  with  Dutilh,  Ticky  &  Co.  as  prin* 
dipals — received  letters  and  accounts  from  them  as  such. 
He  adopted  them  as  principals,  and  cannot  therefore  main- 
tain an  action  against  the  agent. 

The  defendant  disclosed  his  character  when  he  made  the 
contract.  He  made  it  for  and  in  behalf  of  Dutilh,  Ticky  & 
Co.  They  advanced  the  money  in  New  York ;  they  took 
half  the  adventure ;  they  were  to  receive  the  proceeds  of 
Hie  sales  and  account  for  them  to  the  plaintiff.  They  were 
bound  by  the  defendant's  acts — his  authority  to  bind  them 
being  asserted  in  the  declaration,  and  proved  by  the  evi- 
dence ;  and  where  an  agent  discloses  his  principal,  has 
authority  to  bind  him  by  contract,  and  does  bind  him,  the 
agent  himself  is  not  liable.  Hei;e  Dutilh,  Ticky  &  Co. 
vrere  bound   by  the  defendant's  contract ;   this  they  admit 

_  ■ 

by  their  letters  and  accounts.  The  action  commenced 
against  the  agent  will  lie  against  the  principals,  and  they 
alone  are  responsible.  This  should  be  so  ;  the  justice  of  the 
case  requires  it ;  for  the  defendant  had  no  interest  in  the  af- 
fair, except  as  an  agent  for  others.  The  proof  should  be 
strong  which  is  to  bind  him  to  discharge  the  obligations  of 
another,  and  the  law  requires  it.  Hay  v.  Tucker^  Super,  Ct. 
ofN.  Y.  1835.  2  KenVe  Comm.  2d  ed.  630.  Bourne  v. 
Maera,  2  Taunt.  273.  Randell  v.  Van  Vechten,  19  Johns. 
R.  60.  Say  v.  Colbourn,  1 1  Mass.  R.  97.  Northampton 
Bank  V.  Pepoon,  id.  283.  Neto-Eng,  Ins.  Co.  v.  Dewolf^ 
8  Pick.  R.  56.  Rathbone  v.  Budlong,  15  Johns.  R.  1.  ChV" 
ens  v.  Gould,  2  Esp.  R.  567.  Macbeath  v.  Haldimand,  1 
T.  R.  172.  Unwin  v.  WolseUy,  id.  674.  Talbot  v.  Sea- 
Vol.  XXn.  32 
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man,  1  Chranch,  3.  MM.  v.  Hick8, 1  Cowen,  573.  Fox,  v. 
Draiiref,  did.  191.     Gram  v.  .%^on,  1  HaWs  R.  262. 

After  advisement,  the  following  opinions  were  deUyered  : 

By  the  Chancellor.  There  is  no  question  as  to  the 
general  rule  of  law,  where  an  agent  or  factor,  who  is  duly 
authorised  to  contract  for  his  principal  discloses  the  fact  of 
his  agency,  andtbe  name  of  the  person  for  whom  he  is 
acting,  that  he  is  not  personal^  liable  if  he  makes  the  con. 
tract  in  such  form  as  to  be  binding  upon  his  principal,  un 
less  it  satisfactorily  appear  that  he  also  intended  to  bind 
..  himself  personalty.  The  general  rule  on  this  subject  is  not 
questioned  by  the  counsel  for  the  plaintiff  in  error:  but  he 
insists,  in  the  fir^i  place,  that  the  fact  that  Dutilh,  Ticky  & 
Co.  were  foreigners,  residing  at  Trieste,  in  the  Austrian  Ger- 
man territories,  takes  the  case  out  of  the  general  rule,  and 
renders^ the  agent  personally  liable;  and  sceond/j^,  that  the 
form  of  the  contract  was  not  such  as  to  make  it  binding 
upon  the  defendant's  foreign  correspondents — or,  at  least, 
that  it  appears  from  the  contract  itself,  that  it  was  the  under- 
standing of  the  parties  that  the  defendant  was  to  be  per- 
sonally liable  for  the  performance  thereof*  ^Tbese  two 
questions  i  shall  therefore  proceed  to  consider :  for  we  have 
nothing  to<lo  with  the  question  of-  fact,  which  has  been  de- 
cided by  the  refereesy  whether  an  insurance  ever  was  efibct- 
ed  at  Trieste  on  the  property  in  question. 

If  the  referees  were  wrong  in  supposing  .that  the  Italian 
certificates  were  not  evidence  of  the  fact,  or  that  they  were 
mere  fictions^  as  to  which  I  express  no  opinion,  the  supreme 
court  had  the  power  to  send  the  case  back  to  the  referees 
to  review  the  decision,  in  the  nature  of  a  new  trial ;;  but  it 
could  not  authorize  even  that  court  to  giv^  a  judgment  for 
the  defendant  in  opposition  to  the  express  finding  of  the 
referees ;  and  this  court  is  apt  authorized  to  gri^nt  a  new 
trial,  on  the  ground  that  the  verdict  or  report  is  against  evi- 
dence, although  we  may  be  of  the  opinion  that  the  jury  or 
the  referees  have  come  to  a  wrong  conclusion  upon  a  mat- 
ter of  fact — ai  the  court  upon  a  writ  of  error  only  reviews 
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the  decistoD  of  the  court  below  upon  questious  of  law,  even 
upon  a  report  of  referees.  The  question  before  us  is  mere* 
ly  as  to  the  personal  liability  of  the  defendant  for  the  $832,50 
loss  which  the  plaintiff  sustained  in  consequence  of  the  non* 
fulfillment  of  the  contract  to  insure  his  half  of  the  cargo  and 
the  10  per  cent  profits,  beyond  the  amount  received  by  him 
through  the  house  of  Brown,  Brothers  &.  Ca 

The  chief  justice  was  evidently  binder  a  mistake  in  sup-  ^ 
posing  that  there  was  no  distinction  to  be  found  in  any 
books  of  authority  between  the  liability  of  an  agent  who 
contracts  for  a  foreign  house,  and  one  who  contracts  for  a 
person  residing  in  the  same  country  where  the  contract  is 
made,  and  where  such  agent  is  domiciled  ;  and  he  certainly 
would  not,  notwithstanding  the  multiplicity  of  cases  which 
are  brought  before  him  for  examination  and  decision,  have 
fallen  into  that  error  or  have  overlooked  the  authorities  on 
that  [MMUt,  if  the  cause  had  been  as  fully  argued  in  the  court  , 
below  as  it  has  been  here.  The  first  case  I  have  been  able  to 
iind  on  this  subject,  is  that  of  Oonzal€8  v.  Sladen^  referred  to 
by  Mr.  Justice  Buller,a8  decidedat  Guildhall  in  Trinity  term, 
in  the  first  year  of  dueen  Anne,  from  sergeant  Salkeld's 
manuscript.  Bulk  N.  P.  130.  I  refer  to  this  case  particu* 
■larly  as  it  was  long  before  the  revolution,  and  therefore 
possesses  the  same  binding  authority  here  as  it  did  in  the 
courts  of  England  at  the  time  of  our  separation  from  the 
mother  country.  The  principle  is  also  found  in  a  book  of 
high  authority  from  the  fact  that  it  had  the  sanction  of  two 
distinguished  English  judges,  and  had  passed  to  a  third  edi- 
tion in  1775;  the  edition  of  judge  Buller,  1772,  being  but 
a  republication  of  the  original  anonymous  work  of  Mr.  Jus- 
tice Bathurst,  afterwards  Lord  Chancellor  Apsley,  in  1767. 
See  Bridg.  Legal  Bibliog.  230.  Preface  to  Sdw,  N.  P.  7. 
Land.  ed.  and  Clark's  Bibliog.  Legum^  292.  The  law  as 
•there  stated,  and  I  presume  in  ,the  language  of  Judge  Ba- 
thurst himself  as  this  case  of  Oonzales  v.  Sladen  is  cited  in 
support  of  it  in  the  first  edition  by  Judge  Buller  in  1772,  is 
that  where  a  factor  to  one  beyond  sea  buys  or  sells  goods 
for  the  person  to  whom  he  is  a  factor,  an  action  will  lie 
againi(t  or  for  him  in  his  own  name,  for  the  credit  will  be 
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presumed  to  be  given  to  him  in  the  first  case ;  and  in  the 
last  the  promise  wiU  be  presumed  to  be  made  to^  him ;  and 
the  rather  so  a«i  it  is  so  much  for  the  benefit  of  trade.  In 
the  case  of  DeGaillon  v.  L^AigU,  1  Bos.  fy  Pul.  368,  where 
the  court  upoil  demurrer  had  decided  tba^  the  wife  of  an 
absentee  was  liable  to  be  sued  as  a  feme  sole,  and  the.  sherr- 
iff  upon  the  execution  of  the  writ  of  inquiry  against  her  had 
permitted  the  jury  to  find  nominal  damages  only,  upon  proof 
that  the  defendant  acted  as  the  agent  of  her  huaband  who 
resided  abroad,  in  the  purchase  of  the  goods,  the  court  of 
common  pleas  mad^  a  rule  absolute  to  set  aside  the  inqui- 
sition, and  ^yre,  C.  J.  added,  "  I  am  not  aware  that  I  have 
ever  concurred  in  any  decision  in  which  it  has  been  held^ 
that  if  a  person  describing  himself  as  an  agent  for  another  rcr 
siding  abroad,  enters  into  a  contract  here,  he  is  not  personair 
ly  liable  on  that  contract.'^  In  the  case  of  TharMon  v.  Daven- 
parti  9  Ham.  fy  Cress.  87,  which  came  before  the  court  of 
king's  bench  in  Englan<i  in  1829,  the  same  principle  is  dis? 
tinctly  stated  and  recognized  as  settled  Jaw.  Lord  Tenterr 
den,  C.  J.  in  delivering  his  opinion  in  that  case  in  reference 
to  the  liability  of  an  agent  who  had  purchased  goods  for 
another,  says,  ''There  mdy  be  another  case;  and  that  is 
where  a  British  merchant  is  buying  goods  for  a  foreigner^ 
According  to  the  uniJirersal  understanding  of  merchants  and 
of  all  persons  in  trade,  the  credit  is  then  given  to  the  Britr 
ish  buyer  and  not  to  the  foreigner.  '^'  In  a  recent  case  in 
Scotland,  the  commercial  law  of  which  is  substantially  the 
same  as  that  of  England,  and  of  this  country,  where  the  de? 
fendant  insisted  that  the  goods  had  been  sold  to  him  as  the 
agent  of  a  foreign  bouse,  Lord  Pitmilly  said,  that  inder 
pendent  of  the  defendants'  failure  to  prove  the  facts  alleged, 
he  as  agent  ordering  goods  for  a  person  abroad  necessarily 
rendered  himself  personally  liable  for  the  price.  Burgess 
v.  Buck  fy  Co.  1  Shaw  fy  Dunl.  Sess,  Ca.  824.  Mr«  Bell, 
the  learned  professor  of  law  in  the  university  of  Edinburgh, 
in  his  illustrations  of  the  principles  of  the  law  of  Scotland 
from  adjudged  cases,  refers  to  this  case,  and  to  the  ci^se  of 
DeGaillon  v.  UAigle,  decided  by  the  court  of  common  pleas 
in  England,  as  settling  the  principle  that  an  agent  ordering 


ALBANY,  DECEMBER,  1839.                      253 
Kirkpatrick  v.  Stainer.  


goods  for  a  person  abroad  is  personally  liable,  although  he 
describes  himself  as  agent.  I  BeWs  lllust.  153.  This 
principle  .of  charging  ihe  agent  personally  where  he  con- 
tracts for  the  benefit  of  a  foreigner,  although  he  would  not 
have  been  liable  if  the  contract  had  been  made  for  a  con- 
stituent residing  in  the  same  country,  is  distinctly  recognized 
by  all  the  writers  on  'the  law  of  agency  both  in  this  coun- 
4ry  and  in  England  to  whose  works  I  4iave  had  access. 
Smith  says,  '^  It  will  seem  also  to  be  a  rule  that  whenever 
ilhe  agent  is  an  English,  and  the  principal  a  foreign,  merchant, 
itbe  seller  will  be  considered  as  having  given  credit  to  the 
Englishman,  and  that  he  and  not  the  foreigner  is  liable." 
Smith's  Merc.  Law,  2  L0nd.  ed.  104.  And  he  considers  the 
jame  rule  as  applicable  to  other  cases  wliere  there  is  no  re- 
sponsible employer  against  whom  an  available  actiorf  can 
be  brought,  accept  in  the  special  case  of  a  public  officer 
contracting  in  his  public  capacity  for  the  government. 
Id.  120.  Paky,  after  stating  that  the  agent  is  hdd  to  be 
personally  liable  where  there  is  no  responsible  person  who 
iCan  be  sued  as  principal,  or  where  the  principal  is  unknown, 
says,  "  Factors  resident  abroad  are  for  the  same  reason 
generally  liable  1n  their  own  persons,  for  the  credit  is  pre- 
sumed to  be  given  to  them."  Paley  on  Agency,  Exeter  cd. 
894.  lAvermore,  our  countryman,  in  his  learned  work  on 
the  same  subject,  says,  '<  There  is  a  sound  distinction  be- 
tween the  case  of  a  principal  residing  in  <he  country  where 
the  contract  is  made,  and  that  of  a  principal  residing  abroad. 
In  the  latter  case  the  factor  may  be  sued  because  he  is  on 
the  spot,  and  bis  principal  being  abroad  cannot  be  reached." 
He  refers  to  the  two  cases  of  Gonzales  v.  Sladen,  and  De 
GaUlon  v.  UAigle,  as  sustaining  that  distinction.  2  Liver, 
on  Agency^  249.  In  addition  to  these  authorities  we  have 
the  opinion  of  Mr.  Justice  Story,  in^tis  recent  valuable  trea- 
tise on  the  law  of  agency,  to  which  we  were  referred  on 
the  argument ;  and,  as  I  have  before  had  occasion  to  say, 
bis  opinion  is  of  itself  of  very  high  authority  upon  a  question 
of  commercial  law.  Indeed  I  think  I  may  say,  without  in- 
justice to  any  one,  that  his  judicial  opinion  upon  a  question 
of  this  kind  would  be  entitled  to  more  weight  than  that  of 


254  CASES  IN  THE  COURT  OP  ERRORS. 


Kirkpatrick  ▼.  Stainer. 


any  single  judge  who  at  the  present  time  occupies  a  seat 
upon  the  bench  either  in  this  country  or  in  Great  Britain. 
After  stating  the  reasons  why  the  agent  is  held  personally 
liable  where  he  discloses  the  fact  that  he  is  purchasing  as 
an  agent,  but  without  disclosing  the  name  of  his  principal 
at  the  time  of  the  purchase,  this  learned  jurist  says :  '<  It  is 
partly  upon  this  ground,  and  partly  upon  the  ground  of  gen- 
eral convenience  and  the  usage  of  trade,  that  the  general 
rule  obtains  that  agents  or  factors  acting  for  merchants  res- 
ident in  a  foreign  country,  are  held  personally  liable  upon 
all  contracts  knade  by  tbem  for  thair  employers;  and  this 
without  any  distinction  whether  they  describe  themselves 
in  the  contract  as  agents  or  not.  In  such  cases  the  ordina- 
ry presumption  not  oniy  is  that  credit  is  given  to  the  agents, 
but  that  it  is  exclusively  given  to  them,  to  the  exoneration 
of  their  employers.  Still,  however,  this  presumption  is  lia- 
ble to  be  rebutted  by  proofs  that  credit  was  given  to  both 
principal  and  agent  or  to  the  principal  only.^'  Story  on 
Agency^  265,  ^  266. 

§ 

Upon  a  careful  examination  of  the  law  on  this  subject, 
I  have  therefore  arrived  at  the  conclusion  that  there  is 
a  well  settled  distinction  between'  the  personal  liabiTtty 
of  an  agent  who  contracts  for  the  benefit  of  a  domestic 
principal,  and  oae  who  contracts  for  a  principal  who  is 
domiciled  in  a  foreign  country.  I  do  not  think  that  by 
our  commercial  usage  it  is  applicable  to  the  case  of  a 
principal  who  is  domiciled  in  another  state  of  the  union ; 
as  the  interests  of  trade  do  not  seem  to  require  it.  Besides, 
it  does  not  appear  to  have  been  applied  in  England  to  th« 
case  of  a  principal  residing  in  Scotland  ;  although  in  the 
case  of  Thomson  v.  Davenport^  before  referred  to,  Lord  Ten- 
ierden  supposed  it  might  have  been  a  proper  subject  of  is* 
quiry  for  the  jury,  whether  there  was  not  a  usage  of  trade 
at  Liverpool  to  give  the  credit  to  the  agent,  where  the  prin- 
cipal resided  in  Scotland.  So  far  as  the  law  is  settled  on 
the  subject,  however,  it  only  applies  to  a- principal  domiciled 
in  a  foreign  country ;  or,  in  the  language  of  the  common  law, 
<<  beyond  the  seas."  Dutilh,  Ticky  <&  Co.  residing  upon  the 
borders  of  the  Adriatic,  the  present  case  is  clearly  within  the 
rule  as  settled*     In  refprenri?  to  the  mnnuscriPt  rn«»#»  rif  ff^y 
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V.  Tucker  and  others^  decided  in  the  superior  court  of  the 
city  of  New-York,  it  may  be  proper  to  say,  that  if  the  distinc- 
tion referred  to  by  Judge  Story,  exists,  that  case  was  wrongly 
decided  ;  as  the  agents  in  that  case  say  *'  we  have  stipulated 
in  behalf  of  Robert  Butler,"  &c. 

I  see  no  diiBcuhy  in  the  form  of  the  contract,-  in  this  case, 
to  bind  the  principals  and  to  relieve  the  agent  from  personal 
liability,  if  they  had  not  been  domiciled  abroad.  It  is  well 
settled,  that  in  a  commercial  contract,  not  under  seal,  no 
particular  form  of  words  is  necessary  (o  bind  the  principal. 
Where  the  princif>al  is  known  to  the  other  party,  and  the 
contract  is  formal^  drawn  up  and  signed  by  the  parties,  it 
should  probably  appear  in  some  part  of  the  contract  that  the 
agent  is  acting  for  some  person  other  than  himself;  as  he  wil| 
be  personally  liable  if  he  expressly  contracts  in  his  own  name, 
without  any  reference  to  his  character  as  agent,  either  in 
his  signature  or  in  the  body  of  the  contract,  although  he  was 
duly  authorized  to  contract  on  behalf  of  hi?  principal.  The 
true  rule  upon  the  subject,!  apprehend  to  be  this,  that 
where  it  appears  from  a  contract  made  by  the  agent  for  a 
domestic  principal,  that  he  was  such  agent,  the  presumption 
is  that  he  meant  to  bind  his  principal  only  ;  unless  there  is 
something  in  the  contract  from  whicb  it  can  be  legally  infer- 
red that  he  meant  to  bind  himself  solely,  or  both  himself  and 
his  principal,  for  the  performance  of  the  contract.  On  the 
contrary,  if  the  contract  is  made  in  behalf  of  his  foreign  cor- 
respondent, who  is  domiciled  abroad,  the  legal  presumption 
is,  that  the  agent  meant  to  hold  himself  personally  liable  for 
the  performance  of  the  contract,  unless  from  the  terms  of  the 
contract  it  appears  that  he  meant  to  contract  upon  the  credit 
of  his  foreign  principal  exclusively,  for  the  agent  in  such  a 
case  may  be  personally  liable  on  the  contract,  although  the 
principal  is  also  bound. 

In  .the  case  under  consideration  the  contract  is  not  drawn 
up  in  due  form  and  signed  by  both  parties.  It  is  drawn  up 
in  the  form  of  a  letter  and  an  answer  thereto,  which  is  a 
very  common  mode  of  making  contracts  between  mer- 
chants ;  and  as  is  frequently  the  case  in  making  such  bar- 
gains^ where  each  party  uses  bis  own  language  to  express 
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his  meaning,  their  letters,  if  taken  separately,  might  bear  a 
different  construction  from  what  both  would,  if  taken  to- 
gether. The  only  proper  way  in  such  a  case,  in  giving  a 
legal  construction  to  the  contract,  is  to  take  both  letters  to- 
gether^ without  placing  any  particular  reliancie  on  either  of 
them  separately.  It  appears  from  the  letters  in  this  case 
that  a  verbal  contract  had  been  made  between  the  parties, 
and  that  the  object  of  this  correspondence  was  to  put  it  in 
writiiig.  The  plaintiff's  letter  is  directed  to  Mr.  E.  Stainer, 
(the  defendant,)  without  describing  him  as  agent.  And  no 
one  from  the  residing  of  that  letter,  Would  hesitate  a  mo- 
ment in  saying  it  was  the  intention  of  the  plaintiff  to  give 
credit  to  Stainer  alone.  He  sayr:  "  The  whole  quantity  is 
to  be  shipped  on  joint  account.  For  the  6ne  half  which 
you  take  on  your  account,  you  are  to  pay  me 'cash;  are 
to  advance  me  five-sixths  of  the  value  at  the  price  of  frve 
and  three-quarter  cents  per  pound,  (^that  is  on  the  other 
half.)  On  this  you  are  to  charge  me  interest  at  the  rate  of 
six  per  cent;  per  annum  from  the  time  the  funds  are  remit- 
ted from  Trieste  to  meet  the  drafts  on  London  for  the 
same ;  also,  the  customary  charge  for  the  negotiation  of 
d/afts  here ;  say  one  per  cent,  and  the  brokerage  in  Lon- 
don. The  corffee  iDnst  be  shipped  89  sopn  as  possible  for 
Trieste,  to  the  care  of  your  friends,  Messrs.  Dutilh,  Tickjr 
&  Co.,  with  orders  for  immediate  sales  and  prompt  remit'^ 
tances,''  &c.  And  m  relation  to  the  insurance,  which  is" 
the  only  subject  of  controversy  here,  he  says :  "  You  wilh 
also  take  care  that  insurance  be  eflfected,  either  here  or  ii> 
Europe,  on  the  invoice  aniount,  wfth  ten  per  cent,  addition^ 
al,  for  probable  gains.-'  In  the  answer  of  the  defendant^ 
written  three  days  after,  and  signed  with  his  own  name 
"  Ed.  Stainer"  only,  he  says:  "  In  reply  to  your  esteemed 
lines  of  the  STTth,  I  consent  to  the  different  points  respecting 
the  projected  shipment  to  my  friends,  Messrs.  Dutilh,-  Ticky 
&  Co.,  in  Trieste,  of  your  >499  bags  of  Rio  coffee,*'  iic. 
And  although  he,  in  the  next  paragraph  of  the  letter,  shows 
that  it  is  to  be  shipped  on  the  joint  aceoufit  of  the  plaintiff 
and  Dutilh,  Ticky  &  Co.,  he  speaks  in  the  first  person 
throughout  in  reference  to  the  payment  of  the  money  for 
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(beif  half  of  the  advance  of  the  five-si»ths  of  the  plain* 
tiff's  share,  without  the  least  intinMition  that  he  does  not 
mean  to  hold  himself  responsible  for  the  fulfilment  of  the 
eontract  And  in  relation  to  the  insurance,  he  says : 
'*  The  insurance  will  be  covered  after  your  desire,  with  tea 
per  cent,  imaginary  gain  on  the  invoice  cost,  either  here  or  ia 
£urope,  a$  I$haU  judge  most  eonventenl.''  Taking  both 
these  letters  together,  therefore,  and  applying  to  this  agrees 
meat  the  principle^  thst  the  credit  is  presumed  to  be  given  to 
the  agent  who  contracts  for  the  benefit  of  a  foreign  merchant, 
instead  of  the  merchmt  hhnself,  unless  there  is  something 
in  the  terms  of  the  agreement  to  show  that  was  not  the  un- 
derstanding of  the  parties,  I  think  the  defendant  in  error  was 
personally  liable  for  the  fulfilment  of  his-  contract  with  the 
plaintiff. 

The  receiving  of  the  amount  which  was  pieced  to  the 
plaintiff's  credit  with  Brown,  Brother  &,  Go.  was^  not  an 
election  by  the  plaintiff  to  relinquish  his  claim  upon  the  de* 
fendant,  and  to  look  to  the  persons  by  v^hom  that  remit- 
tance  was  made,  as  it  was  a  part  of  the  defendant's  original 
^reement  that  the  money  belonging  to  the  plaintiff  should 
be  thus  remitted  to  London  for  his  use.  And  I  have  not 
been  able  to  find  any  thing  in  the  facts,  as  found  by  the  ref- 
erees, from  which  it  could  be  inferred  that  the  plaintiff  had 
elected  to  look  to  Dutilb,  Ticky  &  Go.  as  his  debtors,  or  to 
relinquish  his  claim  upon  the  parly  with  whom  the  original 
contract  was  made.  . 

For  these  reasons,  I  think  the  judgment  of  the  supreme 
court  should  be  reversed,  and  a  judgment  entered  for  the 
plaintiff,  upon  the  report,  for  the  balance  as  found  due  by  the 
referees. 

By  Senator  Ybrplanc^.  I  concur  wiih  the  supreme 
court  in  their  understanding  of  this  negotiation.  Taking  to- 
gether the  two  letters  of  the  parties  on  which  the  bargain 
was  concluded,  the  defendant  appears  to  have  acted  merely 
as  the  known  agent  of  the.  house  at  Trieste,  for  and  on  ac- 
count of  whom  he  had  made  the  advances,  and  to  whom 
the  goods  were  consigned.  He  contracted  for  the  foreign 
Vol.  XXII.  33 
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house  and  in  th^ir  name,  but  made  no  undertaking  for  himself. 
This  evidence  of  the  correspondeAce  is  supported  and  con- 
firmed  by  collateral  proof  of  the  general  belief  and  under- 
standing among  New-York  merchants,  that  the  defendant 
was  tn  business  only  as  the  agent  of  the  foreign  house. 
In  such  dealings,  it  is  settled  that  \  the  principals  are  alone 
responsible,  unless  there  be  some  special  circumstance  to 
fix  the  responsibility  upon  the  agent  personally.  I  do  not 
think  that  there  is  any  such  circumstance  in  this  case ;  al- 
though the  fact  of  the  defendant  being  an  agent  of  a  house 
abroad^  added-  to  the  authority  of  Judge  Story,  the  reasons 
he  assigns,  and  the  unqualified  language  he  uses  as  to  the 
liabilities  of  factors  purchasing  for  foreign  merchants,  occa- 
sioned at  first  some  doubt  in  my  mind.  In  his  late  valua- 
ble work  on  agency,  Judge  Story  says ,  '^  On  the  ground  of 
general  convenience  and  the  usage  of  trAde,  the  general 
rule  obtains,  that  agents  or  factors,  acting  for  merchants  re- 
sident in  foreign  countries,  are  held  personally  liable  upon 
all  contracts  made  by  them  for  their  employers ;  and  this, 
without  any  distinction  whether  they  describe  themselves 
in  the  contract  as  agents  or  not.  In  such  cases  it  is  pre- 
sumed not  only  that  credit  is  given  to  such  agents,  but  that 
it  is  exclusively  given  to  them  to  the  exoneration  of  their 
employers.  Still  the  presumption  is  liable  to  be  rebutted 
by  proof,  that  the  credit  wasigiven  to  both  principal  and 
^[ent  or  to  the  principal  atone."  Story  on  Agency^  ^  268. 
See  also  the  reasons  assigned  in  the  preceding  section,  a$id 
in  ^  290.  To  the  same  effect  a  respectable  recent  English 
elementary  writer  speaks  thus:  ^'II  seems  that  when  a 
British  agent  contracts  for  a  foreign  principal,  the  agent 
is  liable-  Smith  on  Mercantile  Law,  p.  78.  Now,  if 
this  be  also  the  doctrine  of  our  own  commercial  law,  it 
may  well  be  doubted  whether  the  language  of  the  cor- 
respondence, though  showing  Stainer  <*  to  describe  him- 
self in  the  contract  as  an  agent,"  is  yet  sufficient,  even  with' 
the  collateral  evidence,  (conclusive  as  the  whole  would  be 
in  the  case  of  agent  for  a  domestic  principal,)  to  rebut 
such  a  positive  legal  presumption,  and  to  prove  that  credit 
was  given  only  to  the  Trieste  house,  so  as  to  authorize  the 


ALBANY,  DECEMBER,  1838.  259 


Kirkpatrick  y.  Stainer. 


roiirt  to  pronounce  on  the  facts  submitted  to  them  by  the 
Tefeiees,  **  that  the  defendant  was  not  personally  liable  upon 
the  agreement.'^  But  upon  examining  the  several  cases 
cited  in  support  of  this  rule,  I  am  satisfied  that  Judge  Story 
•has  stated  the  doctrine  in  too  strong  and  unqualified  terms, 
as  if  this  -presumption  were  a  universal  inference  of  law, 
apfdicable  every  where.  I  think,  on  the  contrary,  that  this 
is  a  presumption  founded  altogether  upon  usage  and  the  par- 
ticular course  of  trade,  and  arises  only,  when  and  where 
that  usage  is  known  or  proved  to  exist ;  of  course,  then, 
that  it  is  not  an  unrvarying  legal  presumption,  to  be  applied 
to  any  contract,  made  any  where,  by  a  factor  or  agent  rep- 
resenting a  person  or  commercial  house  in  some  foreign 
country. 

Doubtless  there  may  be  such  a  local  usage  or  understand* 
ing  controlling  all  contracts  of  this  sort  amongst  us,  as  there 
is  certainly  in  London,  and  probably  all  over  England.  But 
unless  it  be  so  firmly  aettled  and  generally  known  that  it 
may  be  assumed  without  proof,  like  any  other  mercantile 
mode  of  business  of  common  and  public  notoriety,  such  a 
usage  must  be  shown  before  the  consequent  presumption  of 
the  agent's  liability  and  the  principal's  exoneration  can  arise. 
I  can  find  no  judicial  authority  for  considering  this  as  a  rule 
of  general  commercial  law,  independent  of  a  particular 
course  of  trade,  unless  it  be  a  very  cautiously  expressed 
dictum  of  Chief  Justice,  Eyre,  giving  his  own  individual 
opinion  on  the  point,  after  the  case  in  which  it  had  been 
raised  had  been  decided  by  the  court  upon  a  very  different 
ground.  He  then  added :  "I  am  not  aware  that  [  have  ever 
concurred  in  any  decision  in  which  it  has  been  held  that  if 
a  person  describing  himself  as  an  agent  for  another  residing 
abroad,  enters  into  a  contract  here,  he  is  not  personally  lia- 
ble on  that  contract."  DeGaillon  v.  UAigle,  1  Bos.  fy 
Pull.  368.  In  the  other  cited  cases  the  rule  is  placed  on 
the  ground  I  have  stated.  Thus,  in  Patterson  v.  Gandase- 
quiy  15  Easty  70,  Judge  Bailey  says ;  **  There  may  be  apar^  . 
Ocular  course  of  dealing  with  respect  to  trade,  in  favor  of 
a  foreign  principal,  that  he  shall  not  be  liable  in  cases  where 
a  home  principal  would  be  liable — that  would  be  a  ques- 
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tion  for  the  jury."  So  again,  some  years  after,  in  Thomr 
soft  V.  Davenporif  9  Barn,  fy  Creas.  78,  Lord  Tenderden 
argaes  thus :  "  Where  a  British  merchant  is  buying  for  a 
foreigner,  according  to  the  usual  understanding  of  all  perr 
sons  in  trade,  tlie  credit  is  given  to  4he  British  <buyer,  not  to 
the  foreigner,  in  4hi8  case  the  buyers  lived  at  Dunifriea, 
and  a  question  might  have  been  raised  for  the  eanMeraiiim 
Of  the  jury  J  whether  in  consequence  of  their  living  at  Dumf 
fries,  it  may  not  have  been  understood  among  all  persons  at 
Liverpool,  that  the  plaintiff  had  given  credit  to  the  agent 
alone,  and  not  to  persons  living  in  a  country  not  amenablo 
to  the  jurisdiction  of  our  courts.^'  Now,  if  this  presumptioii 
rested  not  upon  the  known  approved  course  of  trade  in  th« 
place,  but  upon  a  general  principle  of  mercantile  law,  it  is 
manifest  that  there  would  be  no  propriety  in  leaving  it  to 
the  jury  to  consider  whether  it  extended  to  principals  living 
in  Scotland  or  not  -;  or  what  was  ^<  the  understanding 
amongst  all  persons  living  at  Liverpool."  Above  all,  Lord 
Tenterden  decidedly  recognizes  <<  the  usual  understanding 
of  all  persons  in  trade,"  as  in  eflEect,  the  reason  and  author^ 
ity  for  the  presumption  of  credit  being  given  to  the  British 
buyer,  and  not  to  the  foreigner.  The  language  of  Judge 
Bayley,  in  the  same  case,  is  equally  marked :  <^  There  may 
be  a  course  of  trade  by  which  the  seller  will  be  confined 
to  the  agent  who  is  buying.  GeneraUy  speakingy  that  is  the 
case  where  an  agent  here  buys  for  a  house  abroad.  There 
may  also  have  been  evidence  of  a  course  of  trade  applica-* 
ble  to  an  agent  acting  for  a  firm  resident  in  Scotland." 
Here  as  late  as  1829,  this  able  and  very  experienced  judge 
speaks  of  the  usage  on  which  the  presumption  is  founded 
as  a  '^  course  of  trade  which  may  exist."  He  considers  that 
course  of  trade  alone  as  "  confining  the  seller  lo  the  agent." 
He  does  not  say  that  this  course  of  trade  holds  universally 
with  this  effect:  but  ''  that  generally  speaking,  it  is  the 
case  :"  and  he  suggests  that  there  may  have  been  evidence 
before  the  jury  of  ''such  a  course  of  trade  applicable  to 
dealings  with  Scotland."  The  language  and  reasoning  of 
this  case  admit,  I  think,  no  other  inference  than  that  both 
these  eminent  judges  (of  the  highest  authority  in  all  com^ 
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mercial  law,)  considered  the  legal  presumptioh  of  liability  of 
the  agent  of  a  foreign  principal,  as  resting  entirely  upon  the 
actual  costom  and  anderstanding  of  trade;  that  it  does  not 
apply  nniversaHy  a\a  matter  of  course,  but  arises  only  upon 
known  and  admiHed  usage,  orvpon  the  positive  proof  of  some 
parlicuiar  course  of  trade. 

To  these  judicial  opinions  I  add  the  aathority  of  a  late 
En^ish  legal  writer,  frequently  quoted  with  high  approba- 
^on  by  Judge  Story.  lAaydy  in  his  notes  on  PaUy  on 
jAgettct/f  thus  mentions  the  rule,  evidently  with  some  doubt, 
4IB  to  its  extent,  and  referring  it  wboHy  to  Ihe  usage  of  trade  : 
^'  B  wems,  that  by  the  usage  of  trade,  if  the  principal  be  a 
foreigner,  the  credit  is  considered  as  having  been  g^ven  to  the 
English  brdker,  and  that  he  oiriy^  and  not  the  foreign  buyer, 
will  be  liable.  That  quealion  is,  however,  for  a  jury."  I 
therefore  infer  that  the  presumption  is  not  one  raised  by 
-iegBtl  reaeoa,  to  be  taken  notice  of,  as  of  course,  and  applied 
lo  such  contracts  wherever  made,  but  one  of  special  usage, 
or  of  local  understanding,  entering  into  and  thus  controlling 
nil  contracts  unless  excluded  by  express  stipulation.  If, 
however,  the  course  of  trade  and  of  credit  is  now  so  fixed 
•and  so  universally  recognized  in  England,  as  to  have  be- 
come a  rule  of  presumptive  evidence -^-wa  legal  inference 
from  known  public  usage,  to  be  applied  without  special 
proof  of  its  existence ;  still  I  cannot  regard  it  as  being  ne- 
cessarily a  -part  of  our  own  commercial  law.  It  forms  no 
part  of  the  old  common  law  of  England,  nor  is  it  deduced 
from  any  settled  doctrine  or  principle  of  that  law,  otherwise 
than  as  a  rule  of  presumptive  evidence  of  intention,  grow- 
ing out  of  positive  and  unvarying  local  commercial  usage. 
The  oldest  trace  of  it  before  our  revolution,  which  I  have 
•been  able  to  -find,  is  in  the  first  edition  of  Buller^s  Nisi  Prius, 
•the  work  of  a  then  young  though  learned  lawyer,  who  there 
refers  only  to  an  older  manuscript  nisi  prius  case,  tried  in 
London,  where  the  evidence  of  such  a  course  of  trade  might 
probably  have  gone  to  the  jury,  or  where  it  may  have  been 
admitted  as  a  matter  of  notorious  custom  in  London.  I 
find  no  judicial  notice  of  it  in  the  reports  until  1797,  when 
Chief  Justice  Eyre  expressed  his  opinion  on  the  point,  as 
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having  never  concurred  in  any  previoas  decisions  contra- 
dictory to  this  rule ;  and  that  such  contradictory  decisions 
had  been  made,  I  think  his  language  intimates.  The  other 
cases  are  later,  and  from  all  of  them  I  \n($T  that  this  presump- 
tion, (if  at  length  it  has  become  a  strict  legal  presumption, 
of  which  I  am  not  satisfied,)  has  grown  up  in  modern  times 
from  the  peculiar  character  of  the  foreign  trade  of  England. 
If  this  presumption  be  now  the  law  of  the  English  courts, 
without  requiring  evidence  of  usage  in  every  case,  it  is 
founded  upon  admitted  general  custom  and  understanding ; 
but  it  is  now  law  deduced  from  the  doctrines  of  the  old  com- 
mon law,  or  restiiig  upon  reasons  of  natural  equity  or  uni- 
versal public  policy,  extrinsic  to  the  local  usage  of  trade,  and 
applicable  alike  at  London  and  in  ^ew^York.  If  such  were 
the  case,  I  should  respect  the  decision  of  the  able  and  learn- 
ed men  who  adorn  the  English  courts ;  because  their  decis- 
ions carry  with  them  the  authority  of  learning  and  wisdom, 
arguing  from  principles  and  usages  common  to  their 
country  and  our  own«  If  the  judges  of.England  have  estab- 
lished this  as  the  law  of  their  tribunals^  within  the  last  few 
years,  they  have  done  so  for  reasons  and  upon  former  repeat- 
ed evidence  peculiar  to  the  course  of  trade  in  England,  and 
not  of  necessity  applicable  elsewhere.  They  have  found 
a  usage  or  course  of  business  so  universal,  so  familiar,  as 
to  form  a  part  of  every  contract  on  foreign  account  with-  . 
out  being  expressed  in  words.  On  this,  a  legal  presump- 
tion may  have  been  at  length  raised,  as  of  course.  But  if 
here,  we  have  no  such  .universal  unvarying  usage,  nor  any 
evidence  in  any  particular  case  of  a  similar  special  course  of 
trade,  it  follows  that  the  legal  presumption  must  fall  to  the 
ground. 

Such  a  mercantile  usage  may  naturally  grow  up  here, 
either  in  the  general  course  of  trade,  or  in  any  particular 
branch  of  distant  commerce  ;  and,  whenever  it  becomes  sd 
known,  or  wherever  it  is  proved  to  exist,  it  should  certainly 
raise  the  same  presumption  with  us  as  in  England.  But  it 
would  be  of  the  greatest  public  inconvenience  to  assume  a 
general  rule  applicable  to  and  exonerating  every  principal 
residing  in  another  state,  and  so,  (according  to  Lord  Ten- 
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terden's  idea,)  "  not  amenable  to  the  jurisdiction  of  our 
courts,"  or  even  to  principals  not  resident  within  the  Uuited 
States.  In  the  present  state  of  business  in  our  commercial 
metropoKs,  the  rule  is  in  fact  contradictory  to  the  under- 
standing on  which  a  vast  number  of  such  contracts  are 
made.  Besides,  I  cannot  but  think  that  as  a  mere  rule  of 
commercial  policy,  it  would  be  hazardous  to  establish  any 
general  strong  presumption  that  credit  on  sales  or  consign- 
ments is  not  given  to  well  known  foreign  houses,  or  to  mer- 
chants of  Boston  or  New-Orleans,  but  merely  to  the  transient 
and  often  irresponsible  agent,  temporarily  resident  in  this 
state.  This  would  eionerate  the  foreign  trader  not  only 
here,  but,  by  the  application  of  the.  doctrine  of  the  lex  hci 
coniractuSy  it  might  also  do  so  in  the  courts  of  his  own  dom^ 
icil ;  unless  it  couM  be  expressly  shewn  that  the  foreiga 
principal  was  alone  trusted,  which  it  would  commonly  be 
difBcult  to  do,  in  the  face  of  a  strong  legal  presumption  to 
the  contrary.  Such  a  usage  and  the  consequent  presump- 
tion, might  grow  up  in  New- York  with  great  public  con- 
venience as  to  trade  with  China  or  South  America,  and  yet 
be  absurd  and  injurious  in  respect  to  London  pr  Liverpool. 
It  might  even  become  general  in  the  city  of  New-York,  as 
to  foreign  trade,  and  yet  be  wholly  inappropriate  to  the  bu- 
siness of  Buffalo  of  Oswego  with  other  states  of  the  Cana- 
das.  Until  commercial  convenience  gives  evidence  to  the 
contrary  by  express,  universal  and  notorious  usage,  or  un- 
less where  snch  usage  can  be  specially  proved  to  exist  ia 
some  particular  branch  of  business,  it  is  safer  and  wiser  to 
adhere  to  the  general  and  ordinary  law  of  agency,  keeping 
the  known  principal  responsible  where  the  agent  discloses 
his  name  and  acts  avowedly  in  his  behalf ;  and  leaving  it 
to  the  discretion  of  the  American  trader  to  obtain  the  addi- 
tional security  of  the  factor  or  agent,  or  to  give  credit  to 
him  only,  when  he  judges  that  to  be  the  most  for  his  own 
interest. 

No  usage  or  course  of  business  analogous  to  that  preva- 
lent in  England,  being  notorious  or  well  established  by  for- 
mer evidence  as  existing  here,  and  no  proof  having  been  of- 
fered to  the  referees  of  any  special  or  local  usage,  or  com- 
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mon  understanding,  charging  the  agent  alone,  and  not 
foreign  principal,  for  purchases  or  contracts  made  avowedly 
for  such  known  principal,  the  case  must  be  governed  by 
the  general  law  as  to  the  contracts  of  a  private  agent,  cloth- 
ed with  full  authority  and  acting  openly  itr  behalf  of  hia 
principal. 

The  judgment  of  the  supreme  court  should,  therefore,  be 
affirnie<k 

On  the  question  being  put,  Shalt  this  judgment  be  reoere- 

ed  1  the  members  of  the  court  divided  as  follows : 

• 

/n  the  affirmative :  '  The  Chancellob  and  Senators 
HuLL)  H.  A*.  Livingston,  Paige,  Sprakea,  Van  Dtck — S, 

In  the  negative :  The  President  of  the  Senate,  and 
Senators  Beardslet,  Fox,  Furmav,  Hawicins,  Hont, 
Huntington,  Jones,  Matnard,  Moselet,  Nicholas,  Peck, 
PowERSj  Seinner,  Sterling,  Verplanck,  Wager,  Works 
—18. 

Whereupon  the  judgment  of  the  supreme  court  was  af^ 

riRMEIV. 
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Hallidat  vs»  McDouoall. 

In  an  action  against  three  dtfendants  Bought  to  be  charged  ^tpattners  i^heitr 
onlj  one  is  brought  into  court,  and  the  others  are  returned  upon  the 
capias  issued  in-  the  cause  not  found,  it  is  sufficient  to  entitle  the  plaintiff 
to  recover,  that  he  show  that  the  defendant  brought  in  is  a  member  of  the 
firm  upon  whose  contract  the  action  is  founded  ;  it  is  not  necessary  tit' 
such  case  to  prove  that  the  other  defendants  were  members  of  the  firm. 

A  bill  of  exchange  drtiwn  in  One  of  the  ststev  of  the  union,  payable  in  ait- 
other,  is  regarded  as  a  foreign  billy  and  a  notarial  protest  it  prima  facie 
evidence  of  its  contents.* 

Error  from   the  supreme  court.     HatUday  sued  J.  D. 
Anslejfj  J.  McDougatl  and  W.  X  Jftghtman^  in  the  superi* 

*In  this  case  the  judgment  of  the  supreme  court  is  reversed.  That  court 
held,  that  the  plaintiff' was  bound  to  establish  a  joint  UabiUty  of  all  the 
defbndanta;  and  as  the  proof  to  show  the  liability  of  oiu  of  the  deftndaata 
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or  coCfn  of  the  city  of  New- York,  as  the  drawers  of  two 
bills  of  exchange  of  $750  each,  drawn  in  the  city  of  New-^ 
York,  in  the  name  of  Anslejf,  McDaugM  8f  Co.,  on  a  firm 
transacting  bostness  in  Charleston^  under  the  name  of  J.  D. 
AnsUy  Sf  Co.,  both  bearing  date  36th  November,  1825,  f)ay-' 
able  to  the  order  of  the  plaintiff,  one  in  30,  and  the  other  in 
40  days  after  sight*  The  bills  were  accepted  but  protested 
for  non^fayment.  McDougM  alone  was  brought  into  court/ 
the  sheriff  havmg  returned  the  other  defendants  not  found 
on  the  capiat  ad  respondendum^  issued  in  the  cause.  The 
bills  were  drawn  by  Andey^  in  the  name  of  Analejfy  Mc* 
Daugall  Sf  Co.^  and  were  accepted  by  fVigU$nan  in  the 
name  of  J.  D.  AnsUy  Sf  Co.  They  were  protested  by  a 
notary  public  at  Charleston,  under  his  notarial  seal,  he 
certifying  in  the  protests  that  he  had  made  demand  of  pay- 
ment, that  the  same  had  been  refused,  and  that  he  had  giv- 
es due  notice  of  non-^yment  to  the  drawers  and  accep- 
tors. The  plaintiff  proved  that  Ansley  and  fVighttnan 
were  co^partners  in  trade,  transacting  business  under  the 
name  of  J.  D.  Aneley  fy  Co.y  that  in  July  1825,  Ansley 
being  in  England^  entered  into  a  written  agreement  with 
McDougall  in  these  words :  **  We  engage  to  allow  Mr. 
McDougall  one-fourth  the  profits  of  our  trade  by  his  becom- 
ing an  active  partner,  or  give  him  the  option  of  having  his 


wbo*  was  returned  noi  founds  rested  wholly  upon  general  reputation^  and 
the  judge  at  the  trial,  although  requested,  refused  to  charge  the  jury  that 
repuiatiaH  aUnu  wom  not  MftJfUUnt  to  establish  the  fact  of  partnership  as  to 
bin,  the  jadgnent  of  the  court  below,  which  was  rendered  against  all  the 
defendants,  was  reversed^  the  supreme  court  HoLoihc  that  general  reputa- 
tion of  a  partnership  standing  alone  and  not  offered  in  corroboration  of  facts 
and  circumstances,  is  inadmissible  in  evidence  to  prove  a  partnership  ;  and 
expressing  a  doubt  lehether  it  be  evsn  admissible  as  auxiliary  proof  The 
Chancellor  J  in  delirering  his  opinion  in  the  court  for  the  correction  af  errors^ 
hold$  iliat  the  question  did  not  necessarily  arise  in  the  case,  but  had  it  aris- 
en he  expresses  his /sZi  c^^ncurrencs  in  the  abstract  question  of  law,  upon 
which  the  decision  of  the  supreme  court  was  baaed. 

Senator  £dwards,  who  also  delivered  an  opinion  in  the  court  for  the  eor^ 
rection  of  errors,  holds  that  evidence  of  general  reputation  of  partnership  is 
competent  to  be  received,  aod  when  corroborated  by  facts  and  circamstan- 
oes,  proper  to  be  submitted  to  the  consideration  of  the  jury. 
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expenses  paid  out  and  borne.     Should  Mr.  McDougall  not 
be  satisfied  with  his  proportion  of  the  profits  arising  out  of 
the  said  concern,  we  shall  allow  him  a  salary  of  ^1200  per 
annum;''  to  which  agreement,  Ansley  affixed  the  name  of 
his  firm,  viz.  John  £).  Ansley  fy  Co,    In  pursuance  of  this- 
agreement,  McDougall  came  ta  this  country.    He  arriyed 
in  New-Yord  on  the  eight  day  of  November y  1825.     Pre- 
vious to  bis  arrival,  Aneley^  had' put  up  a  sign  at  a  place  of 
business  in  New- York,  with  the  names  upon  it  of  Aneleyy 
McDougutl  fy   Co.,  and  it  was  generally  reported  prmou^ 
to  the  arrival  of  McDougall,  that  he  bad  become  a  partner 
with  Anstey.      He  frequented  the  place  of  business,  over 
the  door  of  which  was  the  sign  oi  AneUyj-MeDougaU  Sf  Co^ 
and  transacted  busiuess  as  a  member  of  that  firm.     On  the- 
fifth  day  of  December,  1825,  he  sailed  for  Ciorbtf on,  leav* 
ing  up  the  sign  of  Ansley,  McDougall  fy  C^    In  relation 
to  fVightman  being  a  member  of  the  firm  of  Ansley^  Mc- 
Dougall fy    CiK,   there  ^was  no  evidence  whatever,  other 
than  reputation.     When  the  plaintiff  rested,  the  defendant's 
counsel  moved  for  a  nonsuit,,  on  the  ground  that  there  was 
no,  evidence  that  Wighlman  was  a*  member  of  the  firm  of 
Ansley,  McDdugall  fy  Co,     The  motion  for  a  nonsuit  was- 
denied.     When   the   proofs  were  closed,   the  defendant's 
counsel  renewed  the-  objection,  and*  requested  tbe  judge  to 
charge  the  jury  that  the  plaintiff  could  not  recover,  unless 
they  were  satisfied  that  he  had  shown  that   Wightman  was, 
a  partner  in  the  firm  of  Ansley,  McDougall  fy.  Co.,  and  that 
general  reputation  was  not  alone  sufficient  to  establish  such 
fact.    On  the  subject  of  general  reputation,  all  that  was 
said  in  the  charge  to  the  jury  was  the  following :     ''  If  the 
jury  should  not  be  satisfied  that  McDougall  elected  to  be- 
come a  partner,  then  they  were  to  find   upon   the  evidence 
whether  he  held  himself  out,  or  knowingly  siifiered  himself^ 
to  be  held  out  by  others,  as  a  partner  in  such  a  manner  as 
to  induce  the  world  to  believe  he  was  such  a  partner.     If 
he  did  so,  then  he  was  bound  as  a  partner  by  the  acts  of  the 
firm  to  all  persons,  except  such  as  might  know  that  in  fact 
he  was  not  a  partner.    The  jury,  however,  in  considering 
the  evidence  on  this  head,  must  carefully  lay  out  of  view 
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the  acts  or  declarations  of  Ansley^  or  of  any  other  person, 
before  iIm  arrival  of  McDoagall  in  the  country,  and  aUo  the 
reptUaiion  on  the  subject  qfihe  partnwMp  prtvaUing  be^ 
fwt  that  time.''  The  judge  further  charged  the  jury,  that  be* 
fore  the  plaintiff  could  recover,  they  most  be  satisfied  that 
^  the  drfendtMia  were  partners  in  the  firm  of  Ansletfy  Me* 
Dougatl  fy  Co.  The  jury  found  for  the  plaintiff,  on  which 
verdict  judgment  tvas  entered.  The  defendant  having  ex- 
-cepted  to  various  decisions  made  in  the  progress  of  the  trial 
und  to  the  charge  of  the  judge,  sued  out  a  writ  of  error  re- 
moving the  record  4Rto  the  supreme  court,  where  the  judg- 
ment of  the  court  below  was  reversed.  See  the  case  more 
fully  stated,  and  the  opinion  of  the  supreme  court,  delivered 
4>y  Justice  Cowen,  30  fVenddl  81 ,  et  seq.  The  plaintiff^ 
thereupon  removed  the  record  into  this  court. 

J.  W.  Gerard^  far  ihe  plaintiff,  insisted  that  McDougaU 
being  the  only  defendant  brought  in  upon  the  capias  sued 
out  by  the  plaintiff,  had  no  right  to  object  to  the  want  or 
^xHnpetency  of  the  proof  adduced  to  show  Wightman  a 
partner,  and  therefore  was  not  entitled  to  ask  the  judge  to 
instruct  the  jury  that  general  reputation  was  not  sufficient 
to  chairge  him.  He  contended  that  kss  evidence  was  re- 
quired ffom  plaintiffs  to  prove  a  partnership  in  defendants, 
than  what  was  necessary  to  prove  themselves  partners, 
they  -always  having  it  in  their  power  to  produce  the  articles 
#f  their  copartnership.  3  Starkie's  ,Ed.  1070.  So  he  in- 
sisted that  less  evidence  was  .necessary  to  prove  a  defend- 
ant not  served  wUh  process^  a  member  of  a  partnership,  than 
must  be  shown  to  prove  a  defendant  who  was  brought  into 
cotirt  a  member,  because  the  latter  being  benefitted  by 
having  a  co-defendant,  upon  whom  he  may  call  for  contri- 
bution ;  and  the  former  not  being  concluded  by  the  judg- 
«ient  from  showing  that  he  was  not  a  partner  either  in  a 
•suit  by  the  plaintiff  upon  the  judgment,  or  by  his  co-defend- 
ant for  contribution.  Songster  v.  Mazaredo,  1  Starkie,  161. 
2  jR.  S.  377,  ^2.  If,  however,  full  proof  was  necessary,  he 
then  insisted  that  general  rqi^utation  was  prima  facie  evi- 
dence lo  go  to  a  jury  as  proof  of  partnership ;  that  such 
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was  tbe  general  understanding  of  the  profession  and  ih% 
practice  of  our-  courts.  In  support  of  this  proposition  he 
cited  Gowan  v.  Jackson,  30  Johns,  it  176,  and  McPherson 
V.  Rathbone,  1 1  Wendell,  98.  See  also  4  Cowen,  882.  Be- 
sides, here  were  corroborating  facts  and  circumstances  to 
show  that  Wighimun  was  a  xnetnhor  of  the  firm  jn  whose 
name  the  biUs  were  drawn.. 

JD.  D.  Field,  for  the  defendant,  insisted  that  there  Is  not 
a  case  to  be  found,  in  which,  ia  England,  proof  of  general 
reputation  was  recerved  to  establish  a  partnership,  and 
none  of  the  elementary  works  there  intimate  that  for  such 
purpose  such  evidence  can  be  resorted  to.  Cory  on  Part^ 
nership,  136.  Cotlyer  on  Partnership,  449.  Oow  on  Part^ 
nership,  208,  233.  In  otber  states  of  this  anion,  such  evir 
dence  has  been  held  insufficient.  2  Harris  fy  Johns.  296^ 
5  Gill  Sr  Johns.  383.  1 1  Cohn.  R.  92,  and  16  Pickering, 
412.  In  this  state,  in  the  case  of  Whitney  and  Bancroft  v. 
Sterling  and  others,  14  Johns.  215,  the  court  in  speaking  of 
the  proof  required  to  charge  a  defendant  as  a  partner  say, 
"  whether  general  reputation  ought  to  be  sufficient  is  ques* 
tionable ;  but  such  testimony  is  competent,  and  there  are 
several  circumstances  in  the  case  which  go  very  much  in 
corroboration  of  it.  In  Gowan  v.  Jackson,  20  Joh$hS.  R. 
176,  the  witness  who  testified  to  the  general  reputation 
stated  that  he  had  done  a  good  deal  of  business  for  the  de* 
fendant,  and  had  always  understood  that  he  was  a  membei 
of  the  firm.  In  McPherson  v.  Raihbone,  1 1  fVendeU^  96, 
Chief  Justice  Savage  did  say  that  it  was  undoubtedly  com^ 
petent  to  have  proved  the  partnership  of  all  the  defendants 
by  general  reputation,  but  it  was  wholly  unnecessary  to  the 
determination  of  that  case  that  such  a  rule  should  have 
been  laid  down,  as  there  the  decision  was  founded  upon  the 
assumption  that  the  articles  of  copartnership  were  suffi- 
ciently proved.  In  7  Cowen,  284,  the  court  held  that  it 
could  not  be  shewn  by  general  reputation,  who  were  the 
directors  of  a  corporation.  The  judge,  therefore,  on  the  tri^ 
a)  of  the  cause,  should  have  instructed  the  jury,  as  deshfed, 
that  general  reputation  alone  was  i^ot  sufficient  to  prove 
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that  WigMman  was  a  member  of  the  firm.  It  M  the  duty 
ef  a  court  to  instruet  a  jury  'Upon  a  point  material  to  the  is- 
sue when  requested  to  do  so.  2  Cranch,  298.  1 1  fVhea" 
Son,  74.  7  Petere,  607.  5  Ccwen,  243.  8  Conn.  JR.  319. 
6  MunrOy  186.  If  the  judge  in  this  case  had  thought  prop- 
er to  qualify  his  instructions  by  saying  that  evidence  of  gen- 
.end  repuiaUon  was  competent,  and  that  in  connection  with 
-other  facts  and  circumstances,  it  would  authorize  a  verdict, 
he  might  have  done  so,  but  he  could  not  wholly  refrain  from 
icomplying  with  the  request.  He  was  bound  to  speak.  Had, 
4iowever,  such  a  charge  been  given,  it  woul(I  still  have  been 
insisted  on  the  part  of  the  defendant  that  it  was  erroneous, 
lor  general  rqnUation  is  •but  kearMy  evidence  «nd  therefore 
jnadmissibleu 

After  advisement  the  following  opinions  were  delivered  : 

By  the  Chancellob.  I  have  no  doubt  of  the  correct- 
ness of  the  decision  of  the  supreme  court,  that  general  rep- 
iitation  alone  is  not  sufficient  to  establish  a  copartnership, 
so  as  to  charge  the  supposed  members  ef  the  firm  with  the 
payment  of  its  debts ;  and  if  the  decission  of  this  case  turn- 
<ed  upon  that  question,  i  should  have  no  difficulty  in  affirm- 
ing the  judgment  of  that  court,  by  which  the  judgment  of 
the  superior  court  of  the  city  of  New-York,  in  fiivor  -of  the 
present  plaintiff  in  error,  was  reversed.  Proof  of  general 
ffeputation,  which  i»  sometimes  received  in  such  eases  in 
^connection  with  other  evidence,  certainly  is  no  proof  of  the 
/act  of  the  copaKnerskip  as  against  the  reputed  members  of 
the  firm  who  reside  at  a  distance,  and  where  the  jury  can- 
not fairly  infer  fcom  the  other  circumstanoes  in  the  case 
•that  those  peraoDs  actually  knew  they  were  held  out  to  the 
world  as  such  copartners.  And  if  the  object  in  this  case 
had  been  to  render  Wightman,  who  li^ed  at  Charleston, 
liable  to  the  plaintiff  for  the  debt  contracted  by  the  New- 
York -firm,  4bis  evidence  of  general  reputation  a^iVeio- Fori, 
of  which  he  coutd  not  be  presumed  to  know  any  thing,  the 
judge  who  tried  the  cause,  would  unquestionably  ha^e  told 
the  jury  to  lay  it  entirely  out  of  view  in  considering  the 
<]ue8tion  of  his  liability,  in  the  same  manner  as  be  told  them 
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to  lay  out  of  view  the  reputation  prevailing  there  before 
McDougail  arrived,  in  determining  the  question  whether  he 
had  made  himself  liable  for  the  debts  of  the  firm  by  sufler- 
ing  himself  to  be  held  out  to  the  world  a«  a  partner. 

Where  an  action  is  brought  against  several  persons  ^e  joint 
debtors^  aH<of  whom  appear  and  deny  their  joint  indebted- 
ness, the  plaintiff  is  obliged  to  make  out  by  legal  jevidence 
against  each,  not  only  that  he  is  personally  liable  for  tlie  debt^ 
but  also  that  he  is  jointly  liable  with  aH  his  xxvdefendants ; 
but  when  part  of  the  defendants  admit  tlieir  individiial  and 
joint  liability,  either  by  their  pleadings  or  otherwise,  or  where 
they  are  outlawed  or  proceeded  against  as  absentees  by  a  re- 
turn of  the  capiaa  by  the  sheriff  as  to  them  not  found,  so  that 
no  personal  judgment  can  be  rendered  in  the  suit  against 
them  or  their  mdividual  property ,the  plaintiff  is  only  obliged  to 
produce  evidence  which  will  be  sufficient  as  against  those  who 
appear  and  defend  the  suit,  to  establish  their  joint  liability 
with  their  co*defendants«  In  such  cases,  therefore,  the  acts 
and  admissions  of  the  parties  who  thus  appear  and  defend^ 
are  legal  evidence  as  against  themselves,  not  only  of  their  own 
indebtedness  but  also  of  their  joint-indebtedness  with  their 
co-defendants.  Thus,  in  the  case  of  Sangater  v.  Mazaredo 
and  otherSy  i  Siark.  R.  161,  where  a  suit  was  brought  against 
four  persons  bm  copartners  and  acceptors  of  several  bills  of 
exchange,  and  three  of  the  defendants  who  resided  in  a  for- 
eign country  had  been  proceeded  against  to,  ourlawry,  and 
the  fourth  who  had  been  personally  served  with  process 
appeared  and  defended  the  suit.  Lord  Eilenboroogh  held 
that  the  admissions  of  the  defendant  who  had  appeared, 
that  he  was  a  copartner  with  the  three  absentees,  were  suf- 
ficient to  entitle  the  plaintiff  to  a  verdict ;  and  as  our  stat- 
ute, authorizing  a  proceeding  aganist  joint  debtors  upon  a 
service  of  process  on  a  part  of  them  only,  is  a  mere  subaii' 
iute  for  the  English  proceeding  to  outlawry  against  the  ab- 
sentees, and  the  record  of  the  judgment,  will  not  be  evi- 
dence of  a  joint  liability  in  any  subsequent  suit  against  the 
defendants  who  have  not  been  served  with  process,  the 
decision  in  Sangater  v.  Mazaredo  and  othera,  is  directly  ap- 
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plicable  to  the  case  now  under  consideration.  Indeed,  the 
same  point  was  subslantiaUjr  decided,  under  our  statute,  by 
the  supreme  court,  in  the  case  of  Whitney  v.  Sterling  and 
&tk€r9,  14  John^  iZ.  21&,  although  the  legal  eflect  of  a  joint 
judgment  upon  the  rights  of  the  absentee  had  not  then  been 
settled^  .The  court  say,  in  that  case :  "  Hunter  and  Sterling, 
the  defendants  who  bad  appeared,  cannot  complain,  because 
the  testimony  fully  establishes  their  confessions  that  the  firm 
of  Hunter,  Sterling  Sf  Co.  was  composed  of  the  four  defend- 
ants." I  may  also  remark,  that  it  is  a  matter  of  course,  in  a 
proceeding  against  joint  debtors  or  copartners  under  the  stat- 
at«,  where  the  instrument  declared  on  is  a  promissory  note  or 
bill  of  exchange,  to  ha?e  the  clerk  assess  the  damages  and 
enter  a  joint  judgment  against  all  the  defendants,  upon  the 
implied  admission  of  the  one  who  has  been  served  with  pro-^ 
cess,  of  their  joint  indebtedness.  The  question,  therefore, 
whether  the  evidence  of  general  reputation  alone  was  euffi^ 
eient  to  charge  Wightman  as  a  copartner  did  not  arise  in  the 
ease ;  and  the  defendant's  counsel  had  no  right  to  call  upon 
the  court  to  charge  the  jury  on  that  subject. 

As  against  McDougalty  the  defendant  here  brought  into 
court,  there  was  .sufficient  evidence  to  authorize  the  jur}  to 
find  that  he  had  made  himself  liable  to  the  plaintiff  as  a  co^ 
partner  in  boffi  firms,  independent  of  any  evidence  as  to 
general  reputation.  His  own  witnesses  who  were  examin- 
ed in  Ehglknd,  and  who  knew  the  agreement  under  which 
he  came  out,  prove  that  Ansley  represented  himself  and 
Wightman  as  composing  the  firm  o{  John  D.  Ansley  Sf  Co.; 
and  it  was  with  them,  and  them  alone,  that  he  was  to  go 
into  copartnership,  if  with  any  body,  as  the  written  agree- 
ment shows;  and  immediately  upon  his  arrival  at  New-York, 
where  the  other  branch  of  the  house  was  to  be  established, 
he  found  his  name  over  the  door  as  one  of  the  members  of 
the  firm.  He  suflfered  himself  to  be  introduced  as  a  partner, 
and  remained  there  until  the  concern  exploded,  without  ta- 
king any  steps  to  have  his  name  removed  from  the  sign 
over  the  door,  or  to  inform  those  who  were  dealing  with 
the  house  that  he  was  not  a  copartner.  Under  such  circum- 
stances^  although  as  between  him  and  Ansley  and  Wight- 


272      CASES  IN  THE  COURT  OP  ERRORS. 

Halliday  v.  McDougall. 


man,  he  bad  a  right  to  elect  at  the  end  of  the  year  whether 
he  would  take  a  salary  or  a  share  of  the  profits  of  the  part- 
nership,  he  was  clearly  a  partner  as  te  the  rest  of  the  world, 
who  knew  nothing  of  this  private  arrangement  between  the 
individuals  wha  were  held  out  to  the  public  as  copartners  by 
these  introductions  and  by  the  sign  over  the  door. 

As  the  drawers  and  acceptors  of  the  bills  in  tfaUr  case  were* 
the  same  persons,  or  at  least,  as  there  is  not  a  shadow  of 
doubt  that  Analey  was  a  member  of  both  firms-,  the  refusal 
of  the  firm  in  Charleston  to  pay  the  bilk  wa»  notice  of  their 
£shonor  to  him,  audi-  fr  course,  to  the  New-York  firm. 
Gowan  v.  Jackson^  20  Johns,  R.  176.  John$an  4m  BUlsy 
33.  It  is  therefore  unnecessary  to  inquire  whether  the  state^ 
ment  in  the  protest  of  the  deceased  notary  was  of  itsellT  sufli- 
cient  evidence  of  notice  of  the  dishl>nor  of  the  bills;  And  it 
now  appears  to  be  settled,  noth withstanding  thedicltimof 
Mr.  Justice  Van  Ness  in  Miller  v.  Haekley^  5  Johns.  R.  375^ 
that  a  bill  of  exchange  drawn  in  one  state  of  the  union  and 
payable  in  another,  is  a  foreign  &i/I,  within  the  meaning  of 
the  rule  which  makes  the  notarial  protest  prima  Jade  evi-- 
dence  of  the  presentment  and  dishonor  of  sucli  bills.  Buch- 
ner  v.  JPif»Zey,'2  Peters^  R.  586,r  and  other  cases  died  in 
opinion  of  JiMtice  Coxoen.  See  also  Johnson  on  Bills ^  31^ 
and  Muir  on  BiUs,  52,  as  to  bills^  drawn  between  England 
and  Scotland  and  Ireland^ 

I  have  therefore  arrived  at  the  conckision,  that  no  error  kv 
law  occurred  upon  the  trial  of  this  cause  to  the  prejudice  of 
the  defendant  McDougaU ;  and  that  the  questions  of  fact 
were  properly  submitted  to  the  jury  for  their  detevminatioD 
thereon.  For  these  reasona,  although  I  concur  in  opinioi> 
with  Mr.  Justice  Cowen  in  reference  to  the  abstract  question 
of  law  upon  which  his  decision  was  based,  I  think  the  judg- 
ment of  the  supreme  court  should  be  reversed,  so  that  the 
.plaintiif  may  be  restored  to  his  judgment  in  the  superior  court 
of  the  city  of  New-York. 

By  Senator  Edwards.  The  material  points  in  this  case 
appear  to  be,  whether  the  judge  of  the  superior  court  of  the 
city  of  New-York  was  bound  to  charge  the  jury  that  geoe- 
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ral  reputation  was  not  alone  sufficient  to  establish  the  co-part- 
nership ;  and  whether  he  charged  correctly. 

At  the  close  of  the  testimony,  the  defendant's  counsel, 
among  other  things,  requested  the  court  to  charge  the  jury 
that  the  plaintiff  could  not  recover,  unless  he  shewed  that 
the  defendant  Wightman  was  a  partner  in  the  firm  of  Ans- 
ley,  McDougall  &  Co.,  and  that  general  reputation  was  not 
alone  sufficient  to  establish  the  fact.  The  court  are  un- 
doubtedly bound  to  give  an  opinion,  if  required,  upon  any 
point  of  law  necessarily  connected  with  the  issue,  whether 
it  originates  from  the  pleadings  or  the  testimony  produced 
on  the  trial.  Douglass  v.  McAUister,  3  Cranchy  300.  Scott 
V.  Lunty  7  PeterSy  607.  fiut  the  court  can  never  be  requir- 
ed to  declare  the  law  upon  a  hypothetical  question  foreign 
from  the  cause,  1 1  Wheatony  75,  or  upon  an  abstract  point 
of  law,  unless  it  be  so  stated  as  to  sbow  its  connection  with 
the  cause.  Hamilton  v.  Russelly  1  Cranchy  310.  In  all 
such  cases,  as  I  understand  the  law,  the  court  may  refuse  to 
give  an  opinion,  and  if  the  party  proposing  the  question  is 
dissatisfied,  he  may  except  to  such  refusal,  which  exception 
will  avail  him,  if  he  shows  that  the  question  was  warranted 
by  the  testimony,  and  that  the  opinion  he  asked  ought  to 
faav^  been  given. 

Had  there  been  in  this  case  no  other  testimony  than 
that  of  general  reputation,  and  had  the  counsel  called  upon 
the  court  to  charge  that  this  testimony  was  not  alone  suffi- 
cient, I  think  (he  court  would  have  been  bound  bo  t0  4:harge ; 
for  I  readily  admit,  that  in  my  view,  proof  of  general  repvh 
taiion  that  a  copartnership  exists,  is  not  sufficient  to  prove 
the  fact  whether  such  testimony  is  admitted  with  or  with- 
out objection,  and  so  I  believe  it  has  been  held  in  most  if 
not  all  of.  the  cases  where  this  has  been  the  only  testimony 
offered ;  but  in  most  of  this  class  of  cases,  the  testimony 
has  been  objected  to  in  limine,  as  in  2  Har.  Sf  Johns,  400, 
in  the  court  of  appeals  of  Maryland  ;  in  Ooddard  v.  Fratty 
16  Pick.  433,  and  in  Brown  and  others  v.  Crandall  and 
otherSy  1 1  Conn.  R.  93.  But  in  the  case  under  review,  no 
objection  was  made  to  the  introduction  of  the  testimony  as 
to  gemeral   reputation ;    but  the  judge,  after  the  testimo- 
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ny  was  closed,  was  called  upon  to  charge  that  general  repu^ 
tation  alone  was  not  sufficient  to  establish  the  fact  of  copart-^ 
nership,  when  this  too  was  not  the  only  testimony  in  the  case 
on  which  the  plaintiff  relied  to  show  that  fact. 

It  is  not  for  McDougall  to  say  there  was  no  such  firm  89 
John  D.  Ansley  tf  Co.,  for  the  proposition  was  made  to  him 
in  the  name  and  behalf  of  this  firm  to  enter  into  the  copart- 
nership, and  this  proposition  formed  the  inducement  for  him 
fo  come  to  this  country  ;  anii  the  question  is,  does  it  depend 
upon  general  reputation  alone  that  he  was  a  partner  with 
this  firm,  or  did  be  sufier  himself  to  be  held  out  to  the  world 
as  such  partner.  A  sign  was  put  up  in  the  fall  of  1825f 
over  the  door  of  their  counting  house  in  Pearl-street,  New- 
York,  in  a  conspicuous  place,  representing  their  firm  to  be 
Analey  M^Dovgall  fy  Co,y  which  remained  until  winter^ 
This  sign  was  up  whe«  M'Dougall  arrived^  the  8th  of  No- 
Tember,  and  had  been  for  about  three  weeks  previous.  M'- 
Dougall  went  on  board  the  ship  for  Charleston  the  3d  of 
December,  but  did  not  sail  until  the  5th  ;  Ansley  left  a  week 
or  fortnight  after,  but  the  sign  was  not  taken  down  until  af-' 
ter  they  le  t'(  New-York.  Thus  the  sign  must  have  been  up 
between  three  and  four  weeks,  while  M'Dougall  was  pass- 
ing in  and  out  of  the  store,  and  yet  he  took  no  steps  to  re<« 
move  it,  and  even  left  it  thus  to  represent  the  firm  when  he 
left  New-York.  During  this  time  the  checks  in  question 
were  drawn  in  the  name  of  the  firm,  as  it  appeared  on 
the  sign,  and  discounted.  Again  :  one  of  the  witnessesi 
staties  that  he  was  introduced  to  M'Dougall  by  Ansley  in 
the  store,  as  his  partner,  and  relates  a  conversation  he  had 
with  Ansley  aad  M'Dougall  relative  to  the  goods  in  the 
store.  These"  and  other  facts  and  circumstances,  which 
might  be  enumerated,  presented  by  the  case,  were  proper 
subjects  for  the  consideration  of  the  jury,  and*  although  the 
proof  of  general  reputation  would  not,  of  itself,  be  sufli- 
cient  testimony  to  establish  a  copartnership,  yet,  in  mj  judg^ 
ment,  it  is  competent  testimony,  and  may  be  taken  into  con- 
sideration by  the  jury^  in  connection  with  the  other  facts  in 
the  case,  when  a  plaintiff  is  endeavoring  to  make  out  a  co- 
partnership among  defendants.    This  doctine  has  been  re- 
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cognized  by  the  supreme  court  of  this  state.  In  the  case 
of  Whitney  v.  Sterling^AA  Johns.  R.  216,  the  court  say  t 
"  The  only  question  in  the  case  is,  whether  the  testimony  is 
fiufficient  to  charge  Jacob  Brown  as  a  partner  with  the  other 
defendants.  There  was  no  objection  as  to  the  testimony 
of  genera]  reputation.  It  must  therefore  be  considered  as 
evidence  in  the  case,  and  as  forming  a  part  of  the  testimo^ 
ny  upon  which  the  jury  was  to  determine  the  fact  of  part-> 
nership ;  nor  could  any  objection  have  been  made  to  such 
evidence.  Whether  general  reputation  ought  to  be  suffi*- 
cient,  may  be  questionable,  but  such  testimony  is  compe* 
tent,  and  there  are  circumstances  in  the  case  which  go  very 
much  in  corroboration  of  it."  Precisely  so  here.  I  con- 
sider the  testimony  competent,  and  there  are  in  this  case 
several  facts  and  circumstances  which  go  in  corroboration, 
all  constituting  proper  subjects  for  the  consideration  of  the 
jury. 

In  some  cases  the  supreme  court  of  this  state  has  carried 
this  doctrine  much  further.  In  the  case  of  Gowan  v.  Jack" 
9ony  20  Johns,  JR.  178,  Mills,  the  witness,  testified  that  he 
had  done  a  good  deal  of  business  for  the  defendant,  and 
had  sold  goods  to  a  large  amount  by  his  orders.  He  had 
always  understood  there  were  two  brothers  connected  in 
business— the  defendant  and  Daniel  Jackson,  and  that  the 
6rm  in  London  was  Jackson  &  Brothers,  and  that  the  firm 
here  was  either  Joseph  Jackson  or  Joseph  Jackson  &  Co., 
which  be  did  not  recollect ;  aud  that  he  understood  from 
common  report  that  the  defendant  was  a  partner  of  the  firm 

_  0 

of  Jackson  &  Brothers,  in  London,  and  that  had  so  un^ 
derstood  in  the  course  of  business,  and  in' the  settlement  of 
accounts  made  by  him  with  the  defendant.  The  testimony 
the  court  deemed  sufficient  prima  facie  to  show  a  co* 
partnership,  and  as  casting  (he  burden  of  proof  upon  the 
defendant  to  show  the  commencement  of  the  partnership, 
if  it  began  at  a  time  subsequent  to  drawing  the  bill.  How 
much  Mr.  Justice  Spencer  (who  delivered  the  opinion  of 
the  court,)  relied  upon  the  proof  of  general  reputation,  as 
prima  facie  sufficient,  does  not  appear  from  the  case,  as  he 
speaks  of  the  testimony   collectively — but  as  this  was  the 
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principal  testimony  as  to  the  foreign  partner,  it  is  fair  to 
presume  he  placed  much  stress  upon  it.  In  M^Phersan  v. 
Rathboney  1 1  Wendell^  98,  the  court  say  it  was  undoubtedly 
competent  to  have  proved  a  partnership  of  all  the  defend- 
ants by  general  reputation,  but  probably  no  such  reputation 
could  be  shown  as  to  Samuel  Rathbone#  If  Chief  Justice 
Savage  (who  delivered  the  opinion  of  the  court  in  this  case) 
intended  to  lay  down  the  broad  doctrine  that  a  copartner- 
ship may  be  proved  by  general  reputation,  I  am  of  the  opin- 
ion he  has  carried  it  further  than  it  has  been  carried  in  any 
other  case,  and  further  than  prudence  and  sound  discretion 
would  warrant.  But  I  am  pot  prepared  to  believe  he  in- 
tended thus  to  extend  the  doctrine.  As  the  case  then  under 
consideration  called  for  no  such  decision,  I  think  that  por- 
tion of  his  opinion  is  to  be  regarded  rather  as  a  dictum,  than 
as  laying  down  so  important  a  principle  of  law.  While  no 
case  has  been  found  to  sanction  the  doctrine  to  such  an  ex- 
tent, there  are  several  cases  which,  either,  in  substance  or  in 
direct  terms,  repudiate  it.  Whitney  v.  Sterling,  14  Johns. 
216.  2  Uar.  fy  Johns.  400.  Brownson  v.  CrandaU,  1 1 
Conn.  R.  93.     Goddard  v.  Pratt,  16  Pick.  R.  433. 

The  position  contended  for  by  the  plaintiff's  counsel,  that 
in  actions  against  partners,  it  is  not  required  of  the  plain- 
tiflfs  to  give  as  strict  proof  of  the  existence  of  the  copartner- 
ship, as  partners  themselves  are  required  to  give  when  they 
are  plaintifis,  is  undoubtedly  correct.  Cary  on  Part.  136. 
And  the  reason  is  obvious.  In  the  latter  case  the  facts  are 
presumed  to  be  within  their  own  knowledge ;  but  not  so 
when  the  plaintiff  is  endeavoring  to  show  the  defendants 
partners.  In  such  cases,  to  establish  a  joint  liability,  it  is 
sufficient  for  the  plaintiff  to  show  that  the  defendants  have 
held  themselves  out  and  appeared  to  the  world  in  the  char- 
acter of  partners,  and  that  they  have  carried  on  their  busi- 
ness together.     Cary  on  Part.  136. 

I  am  of  the  opinion,  therefore,  that  the  testimony  was 
proper  to  be  submitted  to  the  jury,  and  was  properly  sub- 
mitted ;  that  the  charge  of  the  judge  was  correct,  and  that 
the  judgment  of  the  supreme  court  should  be  reversed.  * 
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On  the  question  being  put,  Shall  this  judgment  be  revers* 
id  1  all  the  members  of  the  court  voted  in  the  affirmfUive. 
Whereupon  the  judgment  of  the  supreme  court  was  accor- 
dingly RETERSED. 


Russell  va^  Jackson,  ex  dem.  Schutler  and  others. 

For  the  purpose  of  raising  a  presumption  or  proYing  m  pedigrf  in  an  action 
for  the  recovery  of  lands  by  recitals  contained  in  an  ancient  instrumentf 
the  probate  of  a  will  as  a  will  of  personal  estate^  or  the  record  thereof  in 
the  proper  office,  is  admissible  in  evidence. 

Evidence  of  pedigree  ;  and  evidence  to  warrant  the  presumption  of  an  an* 
cientgranL 

Error  from  the  supreme  court.  This  was  an  action  of 
ejectment  brought  by  the  heirs  of  the  late  Gen.  Philip  Schuy* 
ler  against  Timothy  Russell,  for  the  recovery  of  a  lot  of  land 
lying  in  that  part  of  Cosby* a  manor  in  the  county  of  Oneida^ 
which  is  situate  on  the  aovih  side  of  the  Mohawk  river. 
The  cause  was  tried  in  October,  1827,  before  the  Hon.  Na- 
than Williams,  then  one  of  the  circuit  judges.  The  jury 
found  a  verdict  for  the  plaintiff.  The  defendant  having 
tendered  and  procured  a  bill  of  exceptions  to  be  sealed,  mov- 
ed the  court  for  a  new  trial ;  which  motion  was  denied  and 
judgment  rendered  for  the  plaintiff.  The  defendant  there- 
upon sued  out  a  writ  of  error.  The  facts  detailed  in  the  bill 
of  exceptions  for  the  purpose  of  presenting  the  questions  of 
law  raised  upon  the  trial  are  voluminous,  but  are  sufficiently 
detailed  in  the  opinion  of  the  Chancellor.  The  cause  was 
argued  in  this  court,  by 

C.  P.  Kirilandy  for  the  plaintiff  in  error. 
J.  A.  Spencer y  for  the  defenaant  in  error. 
After  advisement  the  following  opinion  was  delivered  : 

By  the  Chancellor.  The  writ  of  error  in  this  case  ia 
brought  to  reverse  a  judgment  of  the  supeme  courts  by 
which  the  heirs  of  the  late  General  Sbuyler,  the  lessors  of 
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the  plaintiff  in  the  court  below,  recovered  a  lot  of  land  in 
the  possession  of  Russell,  the  .defendant,  in  that  part  of  Cos- 
by's  manor  which  lies  on  the  south  side  of  the  Mohawk 
river.  It  appears  by  the  patents  which  were  produced  in 
evidence,  that  this  tract  of  land,  which  was  afterwards  call- 
ed Crosby's  manor,  was  granted  in  two  patents,  to  Joseph 
Worrell  and  others,  on  the  2d  of  January,  1734,  as  lands  pur« 
chased  from  the  Indians,  by  the  German  settlers,  by  li- 
cense of  Governor  Burnet.  General  Schuyler  derived  title 
to  the  premises  by  a  deed  from  Henry  Augustus,  Duke  of 
Grafton,  Charles  Lord  South  Hampton  and  others,  claiming 
to  be  the  heirs  at  law  of  Lady  Elizabeth  Jeffreys  formerly 
the  wifQ  of  Lord  Augustus  Fitzroy,  executed  March  6,  1793, 
by  John  Watts  as  their  attorney.  And  the  two  principal 
questions  for  our  consideration  are :  First,  Whether  the 
evidence  of  pedigree,  produced  by  the  lessors  of  the  plain- 
tiff upon  the  trial,  was  sufficient  to  show  that  the  grantors 
in  the  deed  of  1793,  to  General  Schuyler,  were  the  grand 
children  and  heirs  at  law  of  Col.  William  Cosby,  the  former 
governor  of  the  colonies  of  New- York  and  New-Jersey  ? 
and,  Second.  Whether  the  evidence  was  sufficient  to  au- 
thorize the  presumption  of  a  conveyance  of  Cosby 's  manor, 
by  the  original  patentees  thereof,  to  Gov.  Crosby  previous  to 
his  death  ? 

Another  question  has  been  raised  as  to  the  evidence  of  the 
will  of  Gov.  Cosby  as  a  will  of  real  estate.  Bi)t  though  I 
agree  with  the  supreme  court,  that  the  probate  was  legal 
evidence  in  this  case  under  the  statute,  even  if  it  had  been 
necessary  for  the  lessors  of  the  plaintiff  to  trace  their  title 
through  that  will,  the  question  is  of  very  little  importance  ia 
the  decision  of  this  cause.  The  evidence  shows  that  Gov. 
Cosby  had  two  sons,  William  and  Henry  ;  and  it  appears  to 
be  wholly  immaterial  whether  the  descent  of  the  premises 
in  question  to  Lady  Elizabeth  Fitzroy,  is  traced  through 
her  brother  William,  as  the  oldest  son,  who  by  the  com- 
mon law  was  the  heir  of  his  father,  or  through  him  as  the 
devisee  of  his  father  under  the  supposed  will.  In  either 
case,  to  enable  her  to  take  the  property  by  descent,  it  Inust 
be  presumed  that  her  brother  Henry  died  without  issue  ;  or 
at  least  that  his  issue  had  become  extinct  previous  to  her 
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death  in  1788,  as  he  or  his  issue,  by  the  common  law, 
would  take  by  descent  from  the  elder  brother  in  preference 
to  her.  If  William  and  Henry  both  died  without  issuCi 
or,if  neither  had  any  issue  living  at  the  time  of  her  death, 
the  real  estate  which  formerly  belonged  to  her  father,  and 
which  had  not  been  sold  by  his  heirs  or  devisees  in  her  life- 
time, must  necessarily  be](Ag  to  her :  either  as  the  heir  of 
her  father,,  or  of  William  her  oldest  brother,  or  of  her  moth* 
er  Orace  Cosby,  who  was  the  sole  devisee  of  all  the  real  es* 
tate  of  Henry  the  younger  brother.  And  for  the  mere  por- 
pose  of  raising  a  presumption  or  of  proving  a  pedigree  by 
the  recitals  contained  in  an  ancient  instrument,  I  think  the 
probate  of  the  will  before  the  proper  ofilcer  as  a  will  of 
personal  estate,  or  the  record  thereof  in  the  proper  office  as 
required  by  law,  roust  necessarily  be  of  as  much  if  not  of 
more  force  than  the  production  of  an  ancient  will  itself 
without  any  proof,  of  its  actual  execution  by  the  supposed 
testator ;  Mr.  Justice  Buller's  opinion  to  the  contrary  not- 
withstanding. See  Bull  N.  P.  246.  1  Moody  fy  Rob.  466^ 
To  establish  the  pedigree  of  the  grantors  in  the  deed  of 
1793,  to  General  Schuyler,  and  to  show  that  their  mother 
was  the  sister  and  only  surviving  heir  of  William,  the  eldest 
son  of  Governor  Cosby,  the  lessors  of  the  plaintiff  called 
John  Watts,  who  was  born  previous  to  1750;  he  being 
seventy^eight  years  of  age  at  the  time  of  the  trial  in  1627. 
He  testified  that  Lord  Southampton,  one  of  the  sons  of  La- 
dy Elizabeth  Fitzroy,  or  Jeffreys,  was  connected  with  him 
by  marriage,  having  married  bis  first  cousin ;  that  he  had 
seen  him  in  this  country  in  1771,  as  a  colonel  in  the  British 
army,  and  afterwards  in  England,  in  1785 :  that  he  also 
knew  William  Cosby,  who  resided  at  New  Rochelle,  and 
was  reputed  to  be  the  only  surviving  son  and  the  heir  at 
law  of  William  Cosby ;  and  that  he  was  supposed  to  be 
insane,  and  was  reputed  to  have  died  unmarried,  and  without 
lawful  issue.  This  witness  also  testified  that  he  understood 
and  believed,  and  it  was  generally  reputed,  that  Elizabeth 
Cosby,  the  sister  of  William  Cosby,  of  New  Rochelle,  mar- 
ried Lord  Augustus  Fitzroy ;  and  after  his  death,  married 
James  Jeffreys,  Esq.,  a  commissioner  of  the  custom  in  Eng- 
land I  and  that  the  grantors  in  the  deed  of  1793,  were  her 
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children  and  heirs;  she  having  died  previous  to  the  execu^ 
tion  of  their  power  of  attorney  to  him,  in  1791.  The  evi* 
dence  of  this  viritness,  who  testified  that  he  derived  his 
knowledge  of  this  family  not  only  from  general  reputation, 
but  also  from  his  connection  with  them,  and  from  his  having 
acted  as  their  agent  in  this  country,  is  all  the  evidence  which 
could,  reasonably  be  required  to  establish  pedigree,  and  to 
trace  descent  under  such  circumstances.  It  is  certainly  as 
good,  if  not  better  evidence,  th&n  inscriptions  upon  tomb 
stones,  or  entries  in  bibles,  and  other  religious  books,  in  t)ie 
handwriting  of  persons  whose  writing  is  unknown  ;  which  are 
sometimes  resorted  to  for  the  purpose  of  establishing  pede- 
gree.  Roscoe  on  Ev.  26.  WhUlock  v.  Baker ^  13  Fes.  514. 
Slaney  v.  Wade^  7  Sim.R.  595.  Hood  v.Beauchampy  8  id.  26* 
This  was  also  a  case  in  which  a  witness  connected  as  the 
late  John  Watts  was,  with  this  family,  by  the  marriage  of 
his  cousin  Ann,  the  daughter  >  of  Admiral  Warren,  with 
Charles  Fitzroy,  the  first  Lord  Southampton,  could  not  well 
mistake  upon  a  question  of  pedigree  and  descent,  which  it 
was  only  necessary  to  trace  back  for  -two  generations.  All 
the  grantors  in  the  deed  to  General  Schuyler,  claimed  to 
be  grandchildren  of  one  of  our  provincial  governors,  and 
some  of  them  were  themselves  not  unknown  to  fame,  as 
every  reader  of  Junius'  letters  is  well  aware.  In  addition 
to  all  this,  two  at  least  of  the  grantors  in  the  deed  of  1793, 
were  of  the  blood  royal  of  the  Stuarts ;  although  the  quar-* 
terings  of  their  escutcheons,  which  indicated  their  descent 
from  the  kings  of  England  and  Scotland,  and  of  France, 
were  debruised  by  a  baton  sinister.  For  it  is  a  matter  of 
public  history  that  Henry  Fitzroy,  their  great  grand  father, 
the  first  Duke  of  Grafton,  who  was  killed  at  the  siege  of 
Cork,  was  one  of  the  numerous  illegitimate  children  of  that 
royal  libertine  of  whom  Horace  Walpole  said  : 

**  Fortune,  or  fair  or  frowning,  on  kis  soul 
Could  stamp  no  virtue,  and  no  vice  control.'* 

He  was  the  second  son  of  Barbara  Villers,  or  Mrs.  Palm- 
er, one  of  Charles  the  second's  seven  favorite  mistresses ; 
who  was  ennobled  by  that  dissolute  monarchy  by  the  titles 
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of  Baroness  Nonesuch,  Countess  of  Southampton,  and 
Duchess  of  Cleveland.  See  Rapin^a  Hist,  by  Tindal; 
Bishop  Burnet's  Own  Times;  Ward's  British  Hist.;  and 
Granger's  Biog.  His.  The  grandson  of  this  first  Duke  of 
Grafton>  Augustus  Fitsroy,  who  died  in  1741,  in  ihe  lifetime 
of  bis  father,  the  second  Duke,  married  Elizabeth  the  daugh* 
ter  of  CoK  William  Cosb]%  our  colonial  governor ;  and  by 
her  he  was  the  father  of  Augustus  Henry,  Duke  of  Grafton^ 
afterwards  the  prime  minister  of  England  ;#  whose  name  was 
immortalized  by  the  very  powerful  but  still  unknown  pen  of 
Junius.  And  he  was  likewise  the  father  of  Lieut.  General 
Charles  Fitzroy,  who  was  created  Lord  Southampton,  in 
1780,  and  was  afterwards  groom  of  the  stole  to  George  IIL 
See  Annual  Reg.  1787,  p.  233.  By  a  reference  to  De- 
brett's  British  Peerage,  it  will  also  be  found  that  the  witness 
was  correct  in  supposing  that  Lady  Augustus  Fitzroy,  the 
daughter  of  Governor  Cosby,  after  the  death  of  her  first  bus* 
band,  married  James  JefiVeys.  And  as  she  died  subsequent, 
to  our  act  of  1786,  changing  the  course  of  descents,  her  lands 
10  this  state,  by  virtue  of  that  act  and  the  act  of  March,  1 790, 
removing  the  disability  of  alienism,  descended  to  her  daugh- 
ters and  to  Lord  Southampton,  her  second  son,  as  well  as 
to  the  Duke  of  Grafton,  her  oldest  son,  who  would  Jiave 
been  the  sole  heir  by  the  common  law.  All  those  children 
joined  in  the  deed  of  1793,  which  was  executed,  by  virtue 
of  their  joint  power  of  attorney  to  Watts,  dated  in  1791.r 
I  think,  therefore,  there  can  be  no  reasonable  doubt  that  the 
premises  passed  to  General  Schuyler  under  that  deed,  if 
Cosby's  manor  belonged  to  Governor  Cosby  at  the  time  of 
his  death.  Whether  the  other  evidence  was  sufficient  to 
authorize  the  jury  to  presume  that  the  original  patentees 
had  conveyed  their  interests  in  the  lands  to  Governor 
Cosby  previous  to  his  decease,  is  the  other  material  ques- 
tion in  the  case  ;  which  question  I  will  now  proceed  to  con- 
sider. 

The  recital  in  the  conveyance  from  Grace  Cosby  in  1762, 
is,  after  such  a  lapse  of  time,  sufficient  evidence  of  the  fact 
that  Governor  Corby  died  shortly  after  the  making  of  his 
will  in  1735 ;  although  the  date  of  the  probate  of  that  will 
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which  would  have  been  better  evidence,  has  by  some  inad- 
Tertence  not  been  stated  in  the  bill  of  exceptions.  As  he 
must  therefore  have  died  within  a  very  few  years  subsequent 
to  the  date  of  the  patents,  it  could  not  be  expected  that  after 
the  lapse  of  nearly  a  century,  the  lessors  of  the  plaintiff  would 
be  able  to  show  Governor  Cosby  is  possession,  under  the 
supposed  conveyance  from  the  paftntees  previous  to  his  death. 
The  fact  that  the  land  had  obtained  the  name  of  Cosby's 
manor  previous  to  the  making  of  his  will,  in  January  1735, 
is  certainly  a  very  strong  circumstance  in  favor  of  the  pre- 
sumption that  he  was  in  the  actual  possession  by  his  tenants, 
before  that  time.  Independent  of  the  recitals  in  the  deed 
from  Grace  Cosby,  there  is  another  important  circumstance, 
which  appears  to  have  escaped  the  vigilance  of  counsel. 
By  referring  to  the  probate  of  the  will,  it  will  be  seen  that 
three  of  the  original  patentees,  J.  Felton,  C.  Williams  and 
W.  Cosby,  were  subscribing  witnesses  to  such  will ;  which 
in  terms  devised  the  lands  originally  .patented  to  them,  to 
the  two  sons  of  the  testator  as  lands  which  had  lately 
been  purchased  by  him.  I  think  this  fact  alone,  after  the 
lapse  of  ninety  years,  and  when  no  claim  to  the  manor  has 
oeen  made  by  any  of  the  original  patentees  since  that  time, 
vras  sufficient  to  authorize  the  presumption  of  an  actual  con- 
veyance of  the  manor  to  Governor  Cosby  ;  which  convey- 
ance had  been  lost  by  time  and  accident.  But  it  further  ap- 
pears that  the  part  of  the  manor  on  the  north  side  of  the  Mo- 
hawk, has  been  actually  held  and  possessed  for  more  than 
seventy-five  years  under  this  supposed  conveyance  to  Gover- 
nor Cosby,  as  the  common  source  of  title  to  the  whole  manor ; 
and  in  this  point  of  view  the  recitals  in  the  conveyance  of 
Grace  Cosby,  as  well  as  the  recital  in  the  will^under  which 
Henry  claimed  title  to  that  part  of  the  manor,  are  strong  pre- 
sumptive evidence  in  favor  of  those  claiming  the  residue  of 
the  manor  under  the  same  will  or  from  the  same  common 
source  of  title.  It  is  pretty  evident  from  the  recitals  in  the 
deed  from  Grace  Cosby  to  Oliver  De  Lancey,  which  deed 
was  executed  by  Sir  Wm.  Johnson  as  her  attorney,  that  the 
scrivener  who  prepared  that  deed,  had  before  him  at  that 
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time  not  ooly  the  original  will  of  Governor  Cosby,  but  alio 
the  lease  and  release  of  the  patentees,  bearing  date  a  very 
few  days  after  the  issuing  of  the  patents  ;  as  the  deed  recites 
even  the  christian  names  of  the  wives  of  the  several  paten- 
tees, and  notices  the  fact  that  the  husbands  alone,  signed 
the  lease,  but  that  their  wives  joined  in  the  release,  and 
states  the  consideration  specified  in  each.  The  fair  pre- 
sumption  therefore  is,  that  the  lease  and  release  from  the 
patentees  were  tlien  in  the  hands  of  Sir  William  Johnson, 
the  attorney  of  Grace  Cosby,  and  not  in  the  hands  of  the 
eldest  son  of  Governor  Cosby,  under  whom  the  lessors  of 
the  plaintiff  claimed ;  and  they  probably  went  into  the 
hands  of  De  Lancey,  the  grantee,  as  a  part  of  the  eyideqpei 
of  bis  title  ;  as  they  cannot  be  found  among  the  papers  of 
Sir  William  Johnson  in  the  hands  of  his  son  and  heir.  By 
referring  to  the  act  of  attainder  of  the  22d  of  October,  1779, 
1  Greenl.  Lawi^  26,  it  will  be  seen  that  Oliver  De  Lancey. 
was  attainted  for  adhering  to  the  enemies  of  the  state,  and 
his  property  was  confiscated.  And  it  is  a. matter  of  public 
history,  of  which  the  records  of  our  judicial  tribunals  also 
furnish  abundant  evidence,/  that  moat  of  the  persons  who 
were  in  that  situation,  sent  their  evidences  of  title  to  £ng* 
land,  for  the.  purpose  of  obtaining  remuneration  for  their 
losses,  from  the  government,  to  which  they  adhered  in  the 
revolutionary  contest ;  and  that  those  evidences  of  title  can- 
not now  be  obtained. 

In  the  case  of  Jackion  v.  Lamby  7  Cowen  431,  a  release 
of  the  whole  of  a  tract  of  land  was  presumed,  after  the 
lapse  of  forty  years,  upon  the  prodution  of  the  mutilated 
parts  of  a  lease  for  one  year,  which  recited  that  the  object 
of  such  lease  was  to  found  a  release  thereon :  and  upon 
proof  of  the  fact  thai  some  of  the  lots  in  the  tract  had  beeo 
long  possessed  under  title  derived  from  the  person  named 
as  lessee  in  such  mutilated  lease.  And  in  the  case  of  Jack-' 
son  v.  Xiunn,  3  John$.  Ca$.  109,  a  conveyance  from  the 
patentees  to  Admiral  Warren,  the  father  in  law  of  this  same 
Gen.  Charles  Fitzroy,  was  presumed  after  a  great  lapse  of 
time,  from  the  recitals  of  such  a  conveyance,  which  were 
contained  in  leases  of  parts  of  the  patent  which  had  been 
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held  under  such  leases,  although  there  had  never  been  any 
actual  possession  of  the  premises  in  question  in  that  suit, 
under  the  conveyance  which  was  presumed  to  have  been 
so  executed.  See  also  BeaVa  Lessee  v.  Lynn^  6  JETarr.  tf 
John,  Rep.  386.  The  case  now  under  consideration  is 
certainly  a  much  stronger  one  than  the  case  of  Jackson  v. 
Lunn^  from  the  fact  that  a  part  of  the  patentees  were  wit« 
nesses  to  Gov.  Cosby's  will,  devising  the  manor  as  having 
been  conveyed  to  him  by  them  and  their  associates*  The 
fact  that  the  owner  of  (his  part  of  the  manor  was  for  many 
years  previous  to  his  death,  supposed  to  be  insane,  accounts 
for  no  claim  to  the  premises  having  been  made  by  him,  and 
of  there  being  no  attempt  to  settle  upon  this  part  of  the 
manor  previous  to  the  revolution.  His  sister  also  must 
have  been  far  advanced  in  ^ears  at  the  time  of  his  death  ; 
as  her  son  was  old  enough  to  be  the  prime  minister  of  Eng* 
land  in  1767.  And  the  disability  of  alienage  not  b^ing  re* 
moved  until  1790,  accounts  for  the  fact  that  she  did  not  at« 
tempt  to  exercise  any  acts  of  owership  over  this  part  of 
the  manor  during  her  life. 

There  was  no  legal  evidence  of  the  sale  of  any  part  of 
the  land  for  quit  rents  ;  and  if  such  a  sale  had  taken  place 
during  the  lunacy  of  Wm.  Cosby  of  New  Rochelle,  or  after 
his  interest  had  vested  in  the  people  of  the  state  by  escheat, 
it  is  probable  that  Gen.  Schuyler,  after  the  act  of  March 
1790,  thought  it  most  safe  to  protect  his  title  by  a  purchase 
from  the  heirs  of  Lady  Elizabeth  Jeffreys.  The  jury  were 
therefore  properly  instructed .  to  presume  a  grant  from  the 
patentees  to  Gov.  Cosby,  as  recited  in  his  will  and  in  the 
conveyance  to  De  Lancy. 

There  was  no  proof  of  a  tenancy  which  entitled  the  de- 
fendant to  notice  to  quit.  His  declaration  that  he  had  once 
paid  rent  to  General  Schuyler  for  the  land,  without  stating 
whether  such  tenancy  was  from  year  to  year,  or  for  a  cer- 
tain specified  term,  even  if  it  was  legal  evidence  in  his  own 
favor,  did  not  make  out  a  tenancy  or  holding  from  year  to 
year.     And  no  notice  to  quit  was  therefore  necessary. 

For  these  reasons  I  am  satisfied  that  the  decision  of  the 
court  below  was  correct,  and  that  the  judgment  should  be 
affirmed. 
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On  the  question  being  put,  Shall  this  judgment  be  revers- 
ed? all  the  members  of  the  court  voted  in  the  negative. 
Wbereupo.n  the  judgment  of  the  supreme  court  was  accor- 
dingly AFFIRMED. 


Hoffman  and  others  vs.  Cabow. 

An  auetioneer  who  sells  stolen  goods  is  liable  to  the  owner  in  an  action  of 
fr0v<r,  notwithstanding  that  the  goods  were  eold  by  him,  and  the  pro* 
ceeds  paid  oyer  to  the  thief,  wiikout  noiieo  of  the  felony. 

Whether  the  sajne  rale  prevails  in  respect  to  common  carriorsj  and  oth< 
ers,  having  a  mere  temporary  possession  of  the  property,  not  claiming  ti- 
tle to  it,  and  not  converting  it  into  money  by  sale,  quere. 

it  s»emSf  that  where  a  plaintiff  brings  an  action  in  respect  to  personal 
property  in  the  place  where  he  is  domiciled,  that  the  law  of  that  'place, 
and  not  the  lex  rei  sita  governs  in  respect  to  the  rights  of  the  parties.* 

Error  from  the  supreme  court.     Carow  brought  an  ac- 
tion of  trover  in  the  superior  court  of  the  city  of  New-York, 


*The  law  is  different  here  from  what  it  is  in  England^  in  respect  to  the 
right  of  the  owner  to  pursue  or  to  recover  the  value  of  stolen  property  which 
has  been  sold  by  the  thief.  In  England ,  the  owner  cannot  bring  his  action 
against  the  thief  or  a  parchaser  from  him,  until  after  conviction  for  the  lar- 
ceny, because  by  the  common  law,  the  private  injury  is  merged  in  the  pub- 
lic wrong.  Nor  will  an  action  lie  there  against  a  bona  fide  parchaser  in 
market  overt,  if  he  htiB  parted  toith  the  property  previous  to  the  conviction. 
Neither  of  these  rules  prevail  here.  The  doctrine  that  the  private  injury  is 
merged  in  the  public  wrong,  is  abolished  by  statute,  and  the  English  law  of 
markerts  overt  has  not  been  adopted  h^re.  Consei|ttently  the  owner  of 
goodn  feloniously  taken,  may  here  bring  his  action  to  recover  the  property 
or  its  value,  without  showing  a  conviction«of  the  thief,  and  notwithstand. 
iog  that  the  purchaser  has  parted  with  the  property  previous  to  the  con- 
viction. The  reason  why  the  owner  cannot  maintain  an  action  in  England 
where  the  purchaser  in  market  overt  haa  parted  with  the  property  previ6ua 
to  the  conviction  of  the  felon  is,  that  by  the  purchase  in  market  overt  the 
owner's  right  of  property  is  gone,  until  the  conviction  of  the  thief.  If, 
therefore,  previous  to  such  conviction,  the  purchaser  part  with  the  property, 
the  owner  in  an  action  of  trover  cannot  prove  that  the  stolen  goods  were 
his  property^  and  that  while  they  are  so,  they  came  to  the  defendant's  posses* 
sion,  who  converted  them  to  his  use,  for  until  the  conyiction,  the  owner 
has  no  property  in  the  goods.  Thus  it  will  be  perceived  that  this  doc*~' 
rests  upon  the  law  oT  markets  overt,  and  that  does  not  prevail  here,  t^ 
with  OS  depends  uptn  different  principles. 
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against  HoffmaD  &  Co.  auctioneers  in  the  city  of  Balii- 
more,  in  the  State  of  Maryland,  for  a  quantity  of  merchan- 
dize stolen  from  the  plaintiff  in  the  city  of  IS'SW-Yorky  and 
forwarded  by  the  thitf  to  the  defendants  to  be  sold  at  auc- 
tion. The  thief  was  indicted  and  convicted  of  the  felony  in 
May  1833,  previous  to  which  time  the  goods  had  been  sold 
and  the  proceeds  paid  ovef  by  the  defendants  to  the  thief, 
fvUhout  notice  of  the  felony.  The  suit  was  commenced  in 
October,  1834,  against  the  defendants,  who  moved  ror  a 
nonsuit  on  the  grounds,  that  the  proceeds  of  the  goods  hav- 
ing been  paid  over  to  the  thief  previous  to  his  arrest,  and 
before  the  defendants  had  notice  of  the  robbery,  the  plaintiff 
Vifts  not  entitled  to  recover ;  and  that  at  all  events  under 
the  circumstances  of  the  case,  the  plaintiff  was  bound  to 
prove  a  demand  and  refusal.  The  judge  presiding  at  the 
trial  refused  a  nonsuit,  and  charged  the  jury  to  find  for  the 
plaintiff.  The  defendants  excepted.  The  jury  found  a  ver- 
dict for  the  plaintiff,  upon  which  judgment  having  been  en- 
tered the  defenants  removed  the  record  into  the  supreme 
court,  where  the  judgment  of  the  court  below  was  affirmed. 
See  the  opinion  delivered  by  the  chief  justice,  20  Wendell, 
22.  A  writ  of  error  was  thereupon  sued  out  removing  the 
record  into  this  court. 

£1.  R,  Winthrop  fy  D.  B.  Ogden,  for  the  plaintiffs  in  er- 
ror, insisted  that  though  it  was  true  as  a  general  rule  that 
the  owner  of  personal  property  could  not  be  divested  of  his 
right  to  it  without  his  own  act  or  assent,  aad  that  a  vendor 
could  not  convey  a  better  title  than  he  himself  possessed, 
still  that  to  this  rule  there  were  many  exceptions.  Posses- 
sion is  evidence  of  right  as  to  personal  property,  and  al- 
though not  always  conclusive,  yet  when  it  is  in  a  foreign 
poVt,  (and  as  to  all  commercial  purposes  Baltimore  is  as 
much  a  foreign  port  as  is  Canton,  in  respect  to  the  owner 
of  property  residing  in  New-York,)  the  interests  of  com- 
merce require  that  possession  be.  considered  conclusive  evi- 
dence of  property,  and  that  all  persons  acting  in  good  faith 
upon  the  strength  of  such  evidence  be  protected.  In  £ng- 
landy  a  purchaser  in  market  overt  is  shielded  against  the 
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owner  if  the  purchase  be  made  in  good  faith  and  there  be 
nothing  unusual  or  irregular  in  the  sale.  This  law  arose  in 
England,  from  the  necessities  of  trade,  and  although  our 
courts  have  not  adopted  it  in  the  cases  which  heretofore 
have  come  before  them,  it  is  entitled  to  consideration,  as  the 
present  is  the  first  case  Vhich  has  arisen  in  this  state  in 
which  it  has  been  sought  to  be  ap^ied  to  the  sale  of  stolen 
property.  Indeed,  it  is  submitted  that  the  necessities  of 
trade  are  so  urgent,  that  unless  possession,  unaccompanied 
by  any  circumstance  to  excite  suspicion^  be  deemed  suffi* 
cienf  evidence  of  title  to  protect  all  persons  dealing  in  re- 
spect to  such  property,  commerce  cannpt  be  carried  on 
with  safety.  Consignees  and  purchasers,  notwithstanding 
the  utmost  care,  will  be  exposed  to  ruin,  for  no  vigilance 
can  protect  them,  un||ess,  indeed,  their  transactions  be  lim- 
ited to  individuals  to  them  personally  known,  or  specially 
recommended,  which  would  be  imposing  a  restraint  upon 
trade  utterly  intolerable.  The  rule  is  not  universal  that  a 
vendor  cannot  convey  ^  better  title  than  he  himself  pos-* 
sesses,  for  in  Parker  v.  Patrick,  5  T.  R,  175,  a  pawnee  was 
held  entitled  to  recover  goods  even  against  the  oioner,  where 
they  had  been  fraudulently  obtained  from  the  owner  and 
passed  to  the  plaintiff  for  a  valuable  consideration.  So  in 
our  supreme  cotirt  it  was  held  that  though  one  obtain  goods 
by  a  fraudulent  purchase,  void  as  to  himself,  yet  if  he  af" 
terwards  sells  them  to  a  bona  fide  purchaser,  without  notice 
of  the  fraud,  the  property  passes  to  the  latter.  Mowry  v« 
WaJsh,  8  Cowen,  238.  Where  is. the  distinction  in  princi- 
ple, whether  the  owner  be  deprived  of  his  property  by 
fraud  or  by  felony,  as  it  lespects  the  liability  of  a  bona  fide 
purchaser.  In  either  case  it  is  the  want  of  care  of  the 
owner,  tl)at  has  enabled  the  unlawful  possessor  to  impose 
upon  an  innocent  purchaser,  and  of  the  (wo,  the  owner 
and  not  the  purchaser  should  be  the  sufferer.  Again  :  has 
not  the  English  law  of  market  overt  been  virtually  recog- 
nized by  our  statute,  9  R.  S.  625,  <^  33,  2d  ed.  directing  res- 
Oiuiion  to  be  made  to  the  owner  after  conviction  had  for  the 
stealing,  in  anaolgy  to  the  statute  21  Hen.  VlII?  In  Eng- 
land, it  is  held  under  this  statute,  that  the  owner  of  goods 
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Stolen,  prosecuting  the  felon  to  conviction,  cannot  recover 
the  value  of  them  in  trover,  from  the  person  who  purchased 
them  in  market  overt  and  sold  them  again  before  conviction* 
Harwood  v.  Smith,  2  T.  R.  150.  In  this  case  the  auction- 
eers sold  the  goods  and  paid  over  the  proceeds  to  the  thief 
before  conviction.  At  all  eventt,  the  defendants  below 
were  liable  only  for  the  goods,  had  they  remained  in  their 
possession  and  on  demand  there  had  been  a  refusal  to  deliv- 
er them  up.  In  Harwood  v.  Smith,  it  was  said  by  Lord 
Kenyon,  ''  if  in  this  case  the  goods  had  remained  in  the  de- 
fendant's possession  at  the  time  of  the  attainder,  that  would 
have  altered  the  case,"  but  having  parted  with  them,  he 
held  the  action  did  not  lie.  Thus  clearly  intimating  that 
when  the  owner's  right  was  restored,  he  would  only  be  en- 
titled to  recover  in  case  the  purchaser  remained  in  posses- 
sion. Upon  every  principle  of  justice  this  should  be  so^  and 
even  then  there  would  be  great  hardship  in  case  of  advan- 
ces. When  the  goods  are  no  longer  in  the  possession  of 
the  party  receiving  them,  so  that  he  cannot  make  restitution 
of  the  goodSi  and  where  he  has  been  a  mere  conduit  for 
their  transmission  from  the  hands  of  one  to  another ;  where 
in  fact  he  has  not  converted  them  to  his  own  use,  but  has 
beeq  the  innocent  agent  of  an  artful  felon  who  alone  has  con- 
verted them  to  his  use,  he  ought  not  to  be  held  answerable 
for  their  value.  So  the  law  was  held  in  Greenway  and 
another  v,  Fisher  and  others,  I  Car.  fy  Payne,  190,  where 
it  appeared  that  one  of  the  defendants  was  a  packer,  who 
merely  shipped  goods  which  had  been  pledged  hyfuLctors 
for  their  own  debt.  It  was  insisted  in  his  behalf,  inasmuch 
as  he  only  acted  in  the  r^ular  discharge  of  his  duty^  the 
work  being  done  according  to  directions,  that  no  wrong  id 
the  transaction  between  other  parties  would  affect  him  ;  that 
if  it  were  not  so  every  porter  and  every  carrier  would  be 
liable  as  well  as  a  packer.  Abbott,  Ch.  J.  said  :  <'  On  the 
part  of  Woodward,  reliance  is  placed^  and  I  think  properly, 
on  the  circumstance  of  his  acting  in  the  ordinary  coarse  of 
bis  business,  and  I  am  of  opinion  that  the  course  of  trade  in 
this  instance  furnishes  an  exception  to  the  general  rule. 
The  distinction  between  this  case  and  that  of  a  servant  is. 
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that  here  there  is  a  pvblic  employment ;  and  as  to  a  carrier , 
if  while  he  has  the  goods,  there  be  a  demand  and  refusal, 
trover  will  lie:  but  while  he  is  a  mere  oooduit  pipe  in  the 
ordinary  couse  of  trade,  I  think  he  is  not  liable.''  This 
principle  had  been  previoasly  acknowledged  by  the  siipffeme 
coart  of  this  state,  in  Thmp  t.  Burling  and  others^  1 1  Johns. 
J2.  285,  in  which  it  was  said  that  a  tartman  would  not  have 
been  held  liable  to  an  action  of  trover  for  removing  goods, 
had  there  not  been  circumstances  sufBcietit  to  put  him  on 
his  guard  as  to  the  legaliiy  of  the  taking.  The  case  of 
Cooper  V.  ChiUy,  1  Burr.  20,  cited  on  the  other  side^ 
where  the  sheriffs  were  held  liable  in  trover  for  seiliog  the 
goods  of  a  bankrupt,  the  judgment  was  placed  expressly 
upon  the  ground  that  the  defendants  knew  of  the  bankruptcy 
previously  to  the  sale.  Finally,  for  aught  that  appears,  the 
auctioneers  under  the  circumstances  of  tliis  case,  were  not 
liable  to  the  owner  of  the  goods  by  the  laws  of  Maryland^ 
the  place  where  the  goods  were  at  the  time  of  the  sale. 

/.  Anthon^  for  the  defendant  in  ^rror,  submitted  the  fol* 
lowing  points  and  authorities  :•— 

1.  The  goods  in  question  having  been  stolen,  and  de- 
livered by  the  felon  to  the  plaintiffs  in  error  to  sell  for 
him,  such  delivery  conferred  no  authority  on  them  to  make 
sale  of  the  goods,  and  such  sale  was  a  conversion.  PM 
V.  Humphrey,  2  Adolph.  fy  lUlie,  500.  Stephens  v«  I3weU, 
4  Maule  fySelw.  260.  Cooper  v.  Chitty,  I  Burr.  20.  Smith's 
Leading  Cases,  220.  Potter  v.  Starhie,  cited  4  Mauk  fy 
Selw.  260.  Everett  v.  Cfgfin,  6  Wendell,  609.  Williams  v; 
MerU,  1 1  id.  80.  2  Kent's  Com.  320,  323.  Farringtcn 
V.  Payne,  13  Johns.  JR.  431. 

2.  The  payment  of  the  proceeds  of  such  unauthorised 
sale  tot,  the  felon,  did  not  discbarge  the  plaintiffs  in  error 
from  their  responsibility  for  such  conversion,  to  the  rightful 
owner.  Potter  v.  iSITarftie,  cited  4  Mauk  if  SelUK  268. 
Isaac  V.  Clark,  1  Buls.  312. 

3.  The  true  owner  has  a  rijght  to  reolatm.his  property 
and  to  hold  any  one  responsible  who  has  assumed  the  right 
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to  dispose  of  it.     Williams  v.  Merle,  1 1   WendeU,  80.    2 
Kenee  Cam.  320,  323.    Isaac  v.  Claris,  1  BuU.  312. 

4.  The  fact  that  the  plaintiffs  in  error  were  auctiooeers, 
does  not  vary  their  responsibility  to  the  rightful  owner  of 
the  «lolen  goods  sold  by  them.  Such  a  doctrine  would  make 
every  auction  room  a  market  overt.  ' 

After  advisement,  the  following  opinions  were  delivered  : 

By  the  Chancellor.  The  simple  question  presented  for 
oor  decision  in  this  case  is,  whether  the  purchaser  of  stolen 
goods,  who  afterwards  sells  them  as  bis  own  to  a  hona  fide 
purchaser,  is  liable  to  the  owner  of  the  goods,  in  an  action 
of  tfcner  for  such  conversion  thereof  to  his  own  use  ?  One 
of  the  members  of  this  court,  upon  the  argument,  supposed 
the  bare  statement  of  such  a  case  was  sufficient  to  enable 
the  court  to  decide  it  without  further  argument :  and  I 
thought  so  too,  until  one  of  the  learned  and  very  able  counsel 
for  the  plaintiffs  in  error  assured  us  he  was  sincere  it  believ- 
ing the  action  could  not  be  sustained,  and  referred  to  a  case 
from  the  English  Term  Reports,  which  was  apparently  a 
decision  in  favor  of  his  clients.  To  understand  that  ease, 
therefore,  and  to  distinguish  it  from  the  present,  I  have 
found  it  necessary  to  bestow  a  little  more  time  upon  the 
examination  of  this  subject  than  I  iriiould  have  otherwise 
deemed  it  my  duty  to  give  to  it. 

It  is  known  to  the  professional  members  of  the  coitf!|pt,  that 
in  the  market  towns  of  England  there  are  periodical  fairs, 
where  property  is  bought  and  sold,  called  market  days; 
and  that  by  the  custom  of  the  city  of  London,  every  day 
except  Sunday,  is  a  market  day,  and  every  trademan's 
shop  is  a  market  overt  for  those  things  in  which  he  usually 
deals  at  that  place  ;  and  that  by  the  common  law,  a  sale  in 
a  market  overt  actually  changes  the  title  to  the  property  in 
favor  of  a  boma^fide  purchaser  thereof,  even  though  it  has 
been  stolen  from  the  rightful  owner.  5  Cohere  R.  83,  o. 
The  only  remedy  of  the  owner  of  stolen  property  to  recover 
it  again,  under  such  circumstances,  at  the  common  law, 
was  to  purtoe  his  appeal  against  the  felon  to  conviction,  and 
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then  he  was  eoiiiled  to  restitution  of  his  goods,  aithoogh 
they  had  been  sold  in  a  marhet  oveft  Cokeys  9d  hist  714* 
So,  abO|  if  goods  were  stolen,  and  the  thief  abandoned  or 
waived  them  in  his  flight,  thej  were  forfeited  to  the  orowui 
or  the  lord  of  the  manor,  unless  the  owner  proceeded  opod 
his  appeal  to  attaint  the  thief*  FqxUy's  mm,  5  Coh$g  109, 
€L  But  as  this  proceeding  to  oonvict  the  felon  bj  a  private 
suit  was  very  inconvenient  and  expensive  to  the  owner  of 
stolen  property,  the  statate  21  Hen.  VIII.  €&.  II,  was  en« 
aiCted,  by  which  the  stolen  goods  were  directed  to  be  re^ 
stored  to  the  tmner  upon  his  procuring  a  conviction  of  the 
thief,  upon  an  indidnmfd  in  the  ordinary  way,  without  the 
necessity  of  an  appeal.  Staunf.  P.  C  ed.  <]f  1583,  p.  167* 
Under  this  statute,  it  is  the  settled  law  in  England,  that  open 
the  conviction  of  the  offender,  the  o#ner  is  entitled  to  be 
restored  to  bis]propeny,  notwithstandiog  it  may  have  been 
sold  to  a  hona  fide  purchaser  in  a  market  ofiert.  Burgess 
V.  Kaney,  Trem.  P.  0.  315.  Ooke's  id  tnsi.  714.  J.  JTs- 
lynffs  R.  48. 

In  the  case  of  Borioipod  v.  iSWHiA,  3  T.  R.  750,  reRed  on 
by  the  counsel  for  the  plaintiffs  in  error  to  show  that  they 
could  not  be  liable  for  a  conversion  of  these  goods  which 
took  place  before  the  conviction  of  the  thief  in  May,  1833, 
there  had  been  an  actual  sale  of  the  stolen  property  to 
Smiihy  the  defendant,  in  a  tnarkei  aeert.  The  title  of  the 
owner  was  therefore  absolutely  divested  by  this  sale,  so 
that  Smith,  the  defendant,  could  not  be  guilty  of  a  conver*- 
sion  as  to  him,  by  afterwards  selling  the  sheep  to  another 
person,  before  the  plaintiff's  right  to  the  property  had  been 
resi&red  by  a  conviction  of  the  felon.  By  a  reference  to 
the  opinion  of  Mr.  Justice  Bdller  in  that  case,  it  will  be 
seen  that  he  puts  the  decision  upon  that  ground ;  and  the 
iangaage  put  by  the  reporter  into  the  mouth  of  Lord  Ki:ir-> 
TOM,  that  the  title  to  the  stolen  property  was  in  dtibio  previ- 
ous to  the  sale  to  the  <lefendant  in  the  market  overt,  I  shaU 
presently  show  is  not  considered  as  law,  even  in  £nglan<i* 
The  case  under  consideration,  therefore,  differs  from  B&r^ 
wood  V.  Smitk.  in  this ;  that  there  had  been  a  sale  in  mar^* 
kel  overt  in  that  case  previous  to  the  alleged  conversion,  and 
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the  title  which  Smith  acquired  by  that  Bale  was  not  divested 
by  the  subsequent  conviction  until  long  afterwards,  which 
conviction  was  considered  as  giving  the  original  owner  a 
new  title  to  the  property ;  whereas,  )n  the  present  casei 
there  never  had  been  any  sales  in  a  market  overt,  to  convey 
any  title  to  the  defendants  which  required  to  be  divested 
by  a  conviction.  Whether  there  are  any  markets  overt  in 
Maryhndf  where  the  defendants  purchased  this  property 
from  the  thief,  I  do  not  know ;  but  if  there  are,  there  was 
no  attempt  to  prove  on  the  trial  that  they  purchased  tbe 
property  in  a  market  overt ;  and  the  learned  Judge  Blaek- 
stone,  "  the  English  Justinian,"  says,  in  so  many  words, 
that  "  if  my  goods  are  stolen  from  me  and  sold  out  of  mar- 
ket overt,  my  property  is  not  altered,  and  I  may  take  them 
wherever  I  find  them."  2  Black.  Cemm.  449.  iSSm  aUo 
Foxiey'9  caae^  5  Coke' 9  K  109,  a ;  and  Kdham's  Lows  q^ 
Wm.  the  Conqueror^  73,  Law  44. 

The  case  ci  Parker  v.  Patrick^  5  Term.  Rep.  175,  de- 
pends upon  an  entirely  different  principle.  The  goods  in  that 
case  were  obtained  by  fraud  and  not  by  felony.  The  sale  to 
the  fraudulent  vendee  was,  therefore,  not  void,  but  only  voida- 
ble at  the  election  of  the  vendor ;  and  as  the  vendee  had  pawn- 
ed them  to  an  innocent  person  for  a  valuable  consideratiouj 
tbe  pawnee  was  permitted  to  bold  them  as  against  the  owner 
who  bad  enabled  the  vendee  to  obtain  property  of  the  de- 
fendant, upon  the -security  of  property  which  had  apparent- 
ly been  ^old  to  the  pawnor,  so  as  to  give  him  the  legal  title 
thereto.  Morey  v.  fValaht  ^^  our  supreme  court,  8  Cowen 
B^.  238,  was,  decided  in  favor  of  the  bona  fide  purchaser 
from  a  fraudulent  vendee,  upon  the  same  principle ;  although 
it  will  be  seen  the  chief  justice  said  in  that  case,  that  in  this 
state  where  we  had  no  market  overt,  a  tale  of  stolen  goods 
would  not  divest  the .  title  of  the  owner.  The  same  distinc- 
tion between  tbe  cases  of  goods  obtained  hy  fraud  and  goods 
obtained  by  fdony^  is  noticed  by  Lord  Denman  in  Peer  ▼. 
Humphrey^  1  Harr.  fy  WolU  Rep.  28,  which  is  also  a  direct 
authority  in, favor  of  sustaining  tbe  judgment  of  the  supreme 
court  in  the  present  case.  Indeed  it  is  a  case  upon  all  fours 
with  tbis^  and  mt^es  the  distinction,  which  I  have  been  eodn- 
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▼oring  to  explain,  between  Harwood  v.  Smithy  and  the  case 
which  we  are  now  to  decide.  The  servant  of  the  plain tifT stole 
three  oxen  and  a  heifer  from  him  and  sold  the  three  oxen  to  the 
defendant  for  cash,  bat  the  sale  was  not  in  a  market  overt ; 
the  thief  was  afterwards  taken  and  convicted,  but  before 
the  conviction  the  defendant  had. sold  the  cattle  to  other 
persons.  After  the  conviction  of  the  thief  the  plaintiff 
brought  his  action  of  trover  against  the  defendant,  for  the 
previous  conversion,  as  in  this  case,  and  recovered  the  value 
of  the  cattle.  Upon  the  case  being  brought  before  the 
court  of  king's  bench,  the  counsel  for  the  defendant  cited 
Hanoood  v.  Smithy  and  referred  to  what  Lord  Kenyon  said 
as  to  the  property  being  in  dubio  between  the  felony  and 
the  conviction.  To  which  Lord  C.  J.  Denman  replied 
**  that  must  be  a  mistake,  t)r  the  consequence  of  the  judg- 
ment having  been  delivered  hastily,"  and  in  giving  his  opin- 
ion afterwards,  he  said  that  in  the  case  then  under  consid- 
eration the  property  in  the  cattle  never  was  divested  out 
of  the  true  owner ;  but  that  a  sale  in  market  overt  gave  a 
prima  Jade  right  of  property.  Justice  Littleoale  says 
"as  the  defendant  did  not  purchase  in  market  overt,  be  ac- 
quired no  title  whatever  in  the  cattle  :  that  remained  in  the 
plaintiff,  and  therefore  the  defendant's  subsequent  sale  of 
them,  amounted  to  an  act  of  conversion."  And  Justice 
Williams  said  that  Horwoad  v.  Smith  merely  laid  down 
that  a  party  by  purchasing  in  market  overt  acquired  a 
property  in  the  thing  stolen  ;  but  as  the  purchase  in  the  case 
they  were  then  considering  was  not  such  a  sale,  no  property 
passed  to  the  defendant  in  point  of  law  and  was  never  di- 
vested out  of  the  plaintiff.  The  verdict  therefore  was  di- 
rected to  stand.  It  appears  by  this  case,  and  also  by  that 
of  Oainson  v.  WoodJuU,  2  Car.  fy  Payne,  4f,  that  the 
courts  in  England  will  not  sustain  a  suit  in  favor  of  the 
owner  of  the  stolen  property,  either  agaiost  the  thief  or  against 
a  purchaser  from  him,  until  he  has  proceeded  criminally 
against  the  thief  for  the  felony.  The  practice  undouted- 
ly  proceeds  upon  the  ancient  common  law  principle  that 
the  ciYtl  injury  is  merged  in  the  felony  ;  but  as  the  revised 
statutes  *of  1801,  which  abolished  appeals  of  felony  in  this' 
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State,  also  declared  that  the  civil  remedy  should  not  be 
merged  in  the  felony,  or  in  any  manner  affected  thereby, 
this  English  rule  does  not  apply  to  suits  commeneed  here. 
1  JR.  L.  q/*  I80l,|>.  264.  In  the  present  case,  howevcry 
the  plaintiff  had  convicted  the  thief  before  the  commence-* 
ment  of  his  suit.  He  was  therefore  entitled  to  recover  ac- 
cording  to  the  English  practice. 

I  have  no  doubt  that  the  decision  of  the'  court  below,  was 
correct ;   and  the  judgment  should  be  affirmed. 

By  Senator  Edwards.  In  this  case  it  is  clearly  shown 
that  Carow  had  the  title  to  the  property.  This  title  he 
could  not  be  divested  of,  but  by  his  own  consent  or  by  the 
operation  of  law.  He  did  not  consent  to  part  with  the  prop- 
erty because  it  was  stolen  from  him,  and  the  question  is, 
has  he  been  divested  of  it  by  the  operation  of  law  since  the 
felony. 

The  sale  of  the  property  at  public  auction  could  not  di- 
vest the  owner  of  his  rights.  No  one  can  transfer  to  an* 
other  a  greater  interest  in  personal  property,  than  he  or  the 
principal  for  whom  he  acts,  possesses.  This  is  one  of  the 
fundamental  principles  by  which  the  right  to  personal  prop- 
erty is  tested  in  cases  of  sale,  and  is  of  great  antiquity, 
"  Ntmo  plus  juris  in  alium  transferre  potest^  quam  ipse 
hahety*^  was  considered  a  sound  and  salutary  principle 
of  the  civil  law  in  France  and  Scotland,  even  in  the  time  of 
Pothier. hnd  Erskine ;  and  although  England  has  departed 
from  it  in  one  instance  in  the  law  of  market  overt,  yet  that 
law  has  never  been  adopted  in  this  country^  and  whenever 
the  question  has  been  presented  to  American  judicial  tribu- 
nals it  has  been  repudiated.  Wheelwright  v.  DePegeter^  1 
Johns.  R.  480.  Dame  v.  BaMtoin,  8  Mass.  iZ.  518.  1  Yeeiies 
R,  478.  2  Kent's  Comm.  324.  As  to  the  question  therefore 
under  consideration,  it  is  wholly  immaterial  whether  the 
property  be  sold  at  public  auction  by  an  auctioneer  or  at 
private  sale  by  any  other  individual ;  the  owner's  rights  can- 
not be  affected  in  the  one  case  more  than  in  the  other,  nor 
can  the  purchaser  acquire  any  greater  interest  in  the  one 
caae  than  in  the  other.    Disposing  of  or  assinning  to  die- 
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pose  of  another's  property  without  his  consent,  unless  by 
the  operation  of  law,  is  a  conversation  for  which  this  action 
lies.  Everett  v.  Coffin,  6  WenddVt  R.  609.  4  Mmde  Sf 
Set.  259.  McCombie  v.  Davis,  6  East.  R.  538.  Parker 
V.  Gfodin,  2  J^range,  813.  ffUbraham  v.  Snaw,  2  Sound. 
47.  2  Phaiipp^s  Ev.  121.  Nor  can  even  a  bona  fide  pur- 
chaser protect  himself  under  such  a  sale.  The  doctrine  of 
caveat  emptor  applies,  and  be  is  liable  to  the  action  of  trover 
by  the  real  owner,  notwithstanding  his  purchase.  JiWiams 
V.  Merle,  1 1  fVendell  180.  Prescot  v.  De  Forest,  16  Johns. 
R.  160.  Were  the  rule  as  conteded  for  by  the  counsel 
for  the  plaintiffs  in  error,  all  the  felon  would  have  to  do  to 
digest  the  owner  of  the  right  to  his  property,  would  be  to 
place  it  in  the  hands  of  an  auctioneer  as  soon  as  stolen,  and 
cause  a  sale  to  be  made  of  it ;  a  rule  of  law  that  would  thus 
encourage  febny  and  deprive  the  owner  of  his  property, 
would  be  as  absurd  as  unjust. 

When  property  is  taken  without  legal  authority  or  the 
consent  of  tbe  owner,  it  is  unnecessary  for  him  to  make  de^ 
mand  before  action  brought.  When  he  has  once  consented 
to  part  with  the  possession,  in  some  cases  it  is  necessary  to 
make  a  demand  to  show  a  conversion,  but  when  the  pos- 
session is  wrongfully  taken,  there  is  a  conversion  and  no  de- 
mand is  necessary. 

The  revised  statutes  have  not  altered  tbe  nature  of  this 
action  in  a  case  like  the  one  we  are  now  considering,  as  the 
counsel  would  seem  to  suppose  from  his  argument.  The 
statute  is  intended  to  make  provison  relative  to  stolen  prop- 
erty, where  it  has  been  arrested  from  tbe  felon,  and  is  in  the 
custody  of  some  legal  officer,  but  does  not  extend  to  a  case 
where  the  felon  has  delivered  the  property  to  an  auctioneer 
to  make  sale  of  it  for  his  benefit.  I  am  therefore  for  affirm- 
ing the  judgment. 

By  Senator  Furmait.  No  case  like  the  present  has  ever 
been  decided  by  this  court ;  and  it  is  of  the  utmost  conse- 
quence that  an  adjudication,  having  the  important  bearing 
that  this  promises  to  exercise  upon  the  commercial  interests 
of  our  country,  shoald  not  be  determined  until  after  a  pa- 
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tient  investigation  of  the  principle  in  all  its  bearings,  and  a 
due  examination  of  the  adjudged  cases  under  which  the  doc-* 
trine  is  sought  to  be  established,  and  of  the  facts  and  circum- 
stances under  which  they  were  decided. 

The  principle  rests  in  the  common  law,  that  a  felon  does 
not  acquire  any  title  to  the  goods  stolen,  that  he  cannot 
transfer  title  even  to  a  bona  fide  purchaser,  and  that  the 
owner  may  take  his  goods  which  have  been  so  stolen  where- 
ever  he  can  find  them.  But  it  was  very  early  discovered, 
that  the  commercial  interests  of  the  English  nation  required 
that  some  exception  should  be  made  to  this  general  rule, 
and  it  was  for  that  purpose  that  the  courts  in  that  kingdom 
held  that  the  principle  did  not  apply  to  sales  made  in  market 
overt ;  and  that  sales  made  under  such  circumstances  should 
convey  a  title  to  the  bona  fide  purchaser,  although  the  prop^ 
erty  might  have  been  stolen.  Even  this  exception  was  not 
found  sufficiently  broad  to  meet  the  wants  of  a  tmding 
community,  in  which  it  is  absolutely  necessary,  for  the  well 
being  of  society,  that  a  bona  fide  purchaser  should  be  pro- 
tected in  his  possession  of'  personal  property ;  and  the  ex- 
ception was  still  further  extended  to  sales. made  in  public 
shops  in  the  city  of  London.  It  is  well  to  remark  here,  that 
in  England  such  markets  overt  are  held,  either  by  prescrip- 
tion or  by  charter,  and  in  no  instance  does  the  charter  de- 
clare that  sales  made  therein  shall  be  conclusive;  but  the 
doctrine  has  arisen  from  the  exigencies  of  trader  and  has 
been  adopted  with  a  view  to  protect  and  favor  the  com* 
mercial  interests  of  that  country.  But  it  is  said  by  our 
courts,  and  with  truth,  that  the  principle  of  sales  in  market 
overt,  as  it  exists  in  England,  has  no  application  to  this 
country.  Although  this  is  admitted,  yet  I  roAj  be  allowed 
to  express  my  surprise,  that,  with  our  trade  and  commerce, 
we  should  have  no  similar  doctrines  or  principles  to  protect 
it,  but  that,  on  the  contrary,  we  should  seek  to  establish  a 
rule  which  governed  England  in  the  infancy  of  its  com- 
merce, which  was  adopted  by  its  courts  at  a  period  when  it 
bad  no  manufactures,  and  its  whole  trade  consisted  in  rais- 
ing wool  and  .exporting  it  to  Flanders  to  be  wrought  into 
cloth,  and  whicfi  was  repudiated  by  those  courts  at  a  pe- 
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riod  when  the  commercial  relations  of  that  country  were 
not  of  one  quarter  the  importance  or  value  of  those  of  our 
own  country  at  the  present  time.  .  My  surprize  has  not 
been  diminished,  when  I  find  that  almost  every  commercial 
nation^  ancient  as  well  as  modern,  beside  our  own,  had 
found  it  necessary  to  adopt  some  sudh  doctrine.  It  was 
wisely  provided  by  the  laws  of  Athens^  that  all  lawsuits  re* 
lating  to  commerce  should  be  carried  on  in  the  six  months 
during  which  ships  were  not  accustomed  to  put  to  sea>  to 
the  end  that  they  might  not  lose  their  voyage  by  the  impedi-> 
ment  of  legal  prosecutions*  On  the  contrary^  we,  although 
depending  on  foreign  commerce  for  our  prosperity  to  a 
much  greater  extent  than  ever  the  inhabitants  of  that  aq* 
cient  state  did,  hold  a  mere  commercial  agent  liable  in  dam- 
ages, at  any  time  within  six  years,  for  an  act  honestly  done 
by  him  in  the  course  of  business,  and  that  even  without  a 
previous  demand  before  the  suit  is  institifted.  In  the  Roman 
ttatCy  Ulpian  speaks  of  the  great  privileges  granted  by  the 
government  to  merchants,  and  gives  for  ii  the  general  rea- 
son, because  navigation  is  of  the  greatest  service  to  the 
state* 

In  Engtandf  the  plaintiff  could  not  recover  merely  be- 
cause the  goods  had  been  stolen,  without  that  fact  having 
been  first  judicially  ascertained.  Before  the  statute  of  the 
21  Henl-y  VIII.,  the  owner  was  not  entitled  to  a  restitution 
of  the  stolen  property,  even  upon  the  conviction  of  the  felon 
on  indictment,  but  could  only  obtain  the  same  by  prosecu- 
ting an  appeal.  After  the  enactment  of  that  statute,  appeals 
were  disused,  and. were  rendered  unnecessary,  because  the 
court- might,  on  the  conviction  of  the  felon,  award  restitu- 
tion ;  and  the  coul-ts  are  now  in  the  habit  of  doing  so.  Our 
own  statute,  2  R.  S.  747,  ^  33,  adopts  the  English  statute 
on  that  point.  In  England,  the  action  under  the  award  of 
restitution  cannot  be  maintained  against  any  one  except  him 
who  shall  be  in  possession  at  the  time  of  the  conviction  or 
attainder ;  and  a  demand  is  also  requisite  before  the  action 
is  brought  6  Mod.  412.  The  reasonable  inference  from 
this  statute,  and  the  manner  of  proceeding,  seems  to  be 
that  in  the  case  of  stolen  property^  the  title  of  the  plaintiff, 
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80  far  at  least  as  to  enable  him  to  maintain  tfover,  is  not  es- 
tablished before  the  conviction  or  feittatnder ;  at  any  rate,  he 
is  not  before  then  entitled  to  a  restitution  under  the  statute. 
S  Carr.  fy  Payne,  41,  and  note.  It  does  not  appear  from 
this  case,  that  the  felon  was  convicted  of  the  felony  charged 
before  this  suit  was  brought ;  but  it  does  appear  that  the 
proceeds  of  the  sale  of  the  goods  in  question  were  paid  over 
to  him  before  he  was  even  arrested.  Our  statute  does  not 
authorize  the  plaintiff  to  recover  his  goods  from  any  one 
who  may  at  any  time  hate  had  the  goods  in  his  possession, 
but  merely  authorizes  a  recovery  in  general  terms.  The 
statute,  2  R,  S.  747,  ^  34,  seems  to  recognize  the  principle, 
that  under  certain  circumstances,  although  the  property  has 
been  stolen,  a  good  title  may  be  conveyed  by  a  person  not 
the  owner,  or  at  least,  a  title  sufficient  to  protect  a  bona 
fide  purchaser  fronn  an  action  of  trover,  for  that  section 
provides,  that  '*  if  stolen  property  shall  not  be  claimed  by 
the  owner  thereof  before  the  expiration  of  six  months  from 
the  time  any  person  shall  have  been  convicted  of  steali^ 
such  property,  the  magistrate,  sheriff,  constable,  or  other 
officer,  or  person  having  the  same  in  his  custody,  shall  de«- 
liver  such  property  to  the  county  superintendents  of  the 
poor,  on  being  paid  the  reasonable  and  necessary  expenses 
incurred  in  the  preservation  thereof,  to  be  appropriated  to 
the  use  of  the  poor  of  such  county."  This  enactment  is 
made  notwithstanding  that  by  the  general  law  of  the  land, 
the  owner  is  entitled  to  six  years  within  which  to  bring  his 
action ;  and  certainly  the  legislature  cannot  be  presumed 
to  have  intended  to  authorize  an  illegal  disposition  of  anoth- 
er's property. 

But  there  is  a  stronger  and  more  express  exception  to 
this  general  principle,  which  is  to  be  found  in  the  case 
of  negotiable  bills  of  exchange  and  promissory  notes  where 
possession  is  prima  facie  evidence  of  property,  and  a  bona 
fide  holder  can  recover  upon  the  same,  although  a  bill 
or  note  came  to  him  from  a  person  who  had  stolen  or 
robbed  it  from  the  owner,  provided  the  bona  fide  holder 
took  it  innocently  in  the  course  of  trade  for  a  valuable  con- 
sideration, and  under  circumstances  of  due  caution.  Sus- 
picion must  first  be  cast  upon  the  title  of  the  holder,  by 
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uvving  that  the  paper  bad  got  into  circulation  by  force  or 
.raud,  before  the  burden  is  thrown  upon  him  of  showing 
how  he  came  by  it,  and  what  consideration  he  gave  for  it. 
This  protection  is,  for  the  sake  of  trade,  ^ven  to  the  hold^ 
er  of  negotiable  paper,  who  receives  it  fairly  in  the  way  of 
business ;  and  why  the  same  principle  should  not  be  ap- 
plied to  other  personal  property  which  passes  through  the 
hands  of  an  individual  fairly,  in  the  course  of  trade  and  ' 
without  notice,  is  difficult  to  imagine.  If  Lord  Mans- 
field, with  bis  clear  and  comprehensive  mind,  felt  himself 
called  upon,  ex  nece$sUaie  rei,  to  depart  from  the  common 
law,  and  to  establish  the  principle  above  stated  in  the  case 
of  negotiable  commercial  paper,  it  cannot  for  a  naoment  be 
doubted,  that  if  the  judges  who  preceded  him  had  not 
deemed  it  necessary  to  protect  the  innocent  bona  fide  pur- 
chaser, by  the  doctrine  of  sales  in  market  overt,  that  the 
great  founder  of  English  commercial  law  would  have  ex- 
tended tbe  tame  principle  to  all  other  property  the  aubject 
of  mercantile  transaction* 

It  is  the  boBsl  of  tbe  common  law,  that  it  accommo- 
dates itself  to  the  growing  wants  of  a  thriving  commercial 
people  ;  and  it  has  not  been  in  bravado  merely,  that  this  has 
been  put  forth ;  but  in  the  haofds  of  the  venerated  sages  of 
the  English  beocb*  it  baa  been  practically  applied.  What 
did  the  age  of  Henry  VIIL,  virhen  the  <<  Great  Abridgement 
of  the  Statutes  of  the  Realm"  formed  a  single  volume  but 
little  larger  than  a  pocket  Bible,  know  of  the  law  of  bills  of 
exchange  and  promissory  notes,  or  of  the  law  of  insurance 
and  shipping  ?  Nothing.  Ail  this,  and  a  thousand  fold  more, 
has  been  engrafted  upon  it  by  judicial  legislation,  until  it  has 
truly  become  the  collected  wisdom  of  ages.  **lta  lew  scrips 
ta  est*'  was  not  regarded  by  those  sages,  as  it  is  too  cnucb 
the  case  in  our  day,  a  sufficient  answer  to  an  argument 
however  cogent,  for  the  establishing  a  new  principle  ari- 
sing &om  the  wants  of  the  community ;  but  with  them  it  ad- 
vanced and  exparvded  to  meet  those  wants.  A  tame  s^ 
aerviency  to  precedent  would  have  prevented  all  tb'^ 
provements  in  that  body  of  law,  which  have  ti^^en  tbe 
of  raoderiiig  ii  (he  admiration  of  the  world ;  and  w 
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great  cause  for  thankfulness,  that  such  was  not  the  course 
pursued  in  the  country  from  which  we  have  derived  our  in* 
Btitutions  as  well  as  our  law. 

On  the  part  of  the  defendant  in  error,  it  is  contended  that 
the  goods  in  question  having  been  stolen,  the  delivery  con- 
ferred no  authority  on  the  plaintiffs  in'  error  to  sell  them ;. 
that  such  sale  was  a  conversion ;  and  that  the  payment  of 
the  proceeds  to  the  felon,  although  without  notice  or  know* 
ledge  of  the  felony,  does  not  discharge  the  plaintiffs  in  error 
from  responsibility  to  the  right  owner,  who  it  is  insisted  has 
a  right  to  reclaim  his  property,  and  to  hold  any  one  respon- 
sible who  has  assumed  the  right  to  dispose  of  it ;  and  that 
the  fact  of  the  plaintiffs  in  error  being  auctioneers  does  not 
vary  their  responsibility.     On  the  argument  of  these  points 
a  number  of  authorities  were  cited ;  in  the  examination  of 
which  a  short  time  may  not  be  nnprofitably  spent  in  order 
to  ascertain  what  were  the  facts  and  reasons  which  led  to 
their  decision.     Among  the  cases  on  which  the  council  for 
the  defendant  in  error  relies  to  sustain  the  recovery  against 
the  plaintiffs  in  error,  is  that  of  Peer  v.  Humphrey,  2  AdoL 
tf  EUiSy  500,  in  which  the  property  was  stolen  and  sold 
to  the  defendant  who  was  a  bona  fide  purchaser.     Two 
days  after  the  sale,  the   plaintiff   having  discovered    his 
property  in  the  defendant's  possession  gave  him  notice  that 
it  had   been  stolen  from  him,  and  demanded   possession, 
which  was  refused.    Three  months  after  this  notice  and 
demand,  the  defendant  sold  the  property  in  market  overt 
and  appropriated  the  proceeds  ^o  his  own  use.     The  thief 
was  convicted  of  the  felony  on  the  prosecution  of  the  plain- 
tiff ;  and  afterwards,  the  plaintiff  brought  an  action  of  tro- 
ver and  recovered  against  the  defendant.     Here  it  will  be 
noted  that  the  property  having  been  sold  by  the  defendant 
in  market  overt,  the  plaintiff  couTd  not  follow  it  up,  and 
could  not  recover  of  any  other  person  than  the  defendant. 
No  one,  however,  would  feel  much  reluctance  in  sustaining 
such  a  judgment,  for  the  defendant  was  possessed  of  the 
property  at  the  time  of  the  demand,  and  disposed  of  it  three 
months  after  he  had  received  notice  that  it  had  been  stolen. 
So  if  the  auctioneers  in  this  case  had  sold  the  gopds  of  Ca* 
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row,  after  they  had  notice  of  the  felony,  and  after  he  had 
demanded  the  goods  from  them,  and  had  then  paid  over 
the  money  to  the  felon,  it  would  be  a  parallel  case  with  that 
cited. 

The  next  case  is  that  of  Stephenm.  Elwall,  4  Maule  fy 
Sdw.  S59.  That  was  trover^ — the  plaintiffs  were  the  as- 
signees of  a  bankrupt,  who  berng  possessed  of  the  goods  in 
question,  sold  them  after  his  bankruptcy  to  one  Deane,  to  be 
paid  by  bills  on  Heathcote,  who  had  a  house  of  trade  in  Lon- 
don, and  for  whom  Deane  bought  the  goods.  Heathcote 
was  in  America,  and  the  defendant  was  his  clerk,  and  con- 
ducted the  business  of  bis  house.  The  goods  were  deliver- 
ed to  the  defendant,  who  sent  them  to  Heathcote  in  Amer- 
ica. A  demnnd  was  made  on  the  defendant  before  suit 
brought,  but  not  until  after  the  expiration  of  nearly  two  years 
from  the  purchase.  The  defendant  was  held  liable.  It  is 
not  difficult  to  tee  that  this  case  rests  mainly  upon  the  prin- 
ciples governing  bankruptcy  cases  in  England.  In  that  case 
PMer,  assignee  v.  Starkie,  decided  in  England  in  1807  is 
cited,  and  is  also  referred  to  by  the  counsel  for  the  defendant 
in  error.  There  the  court  held  the  sheriflf  liable  in  trover 
although  he  had  seized,  sold  and  paid  over  the  money  be- 
fore the  commission  of  bankruptcy  issued,  and  before  notice, 
but  after  the  bankrupt  had  committed  the  act  of  bankruptcy. 
The  courts  in  England  have  in  all  these  bankrupt  cases 
invariably,  held  the  doctrine,  that  after  an  act  of  bankrupt- 
cy, the  bankrupt  cannot  by  sale  pass  the  title  to  any  of  his 
goods  or  property,  or  in  any  way  divert  the  same  from  the 
satisfaction  of  his  justs  debts ;  and  that  from  that  moment, 
the  property  belongs  to  his  assignees  to  be  appointed  under 
the  commission.  This  doctrine  forms  a  part  of  the  policy  of 
the  commercial  law  of  England  ;  and  arises  from  the  fos- 
tering and  protecting  care  which  the  courts  of  that  nation 
exercise  over  their  commercial  interests.  It  is  based  upon 
the  same  principles  which  have  induced  the  courts  to  sus- 
tain the  exception  in  favor  of  sales  in  markets  overt,  and 
the  peculiar  custom  as  to  sales  in  public  shops  in  the  city 
of  London. 
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The  case  of  Cooper  y.  Chitty,  1  Burr.  20,  is  another  of 
these  bankrupt  cases,  and  was  trover  brought  by  the  aa- 
signees  of  Jobos,  a  bankrupt,  against  the  sheriffs  of  London) 
who  had  seized  and  sold  goods  in  the  possession  of  the  bank- 
rupt under  a  fi.  fa.  Tffe  facts  were  these :  Johns  commit- 
ted the  act  of  bankruptcy,  Dec.  4,  1753.  Dec.  8,  he  was 
declared  a  bankrupt  and  the  commission  issued ;  and  on  the 
same  day,  the  assignment  was  made.  Twenty  days  after, 
the  sheriffs  sold  the  goods  on  a  judgment  recovered  against 
Johns  after  the  act  of  bankruptcy  was  committed.  It  ia 
diOSk^alt  to  see  what  question  there  could  be  about  tbia 
case ;  and  in  the  decision  of  it,  Lord  Mansfield  says,  it  ia 
admitted  that  the  property  was  by  relation  in  the  plaintiffs  as 
and  from  the  4th  of  December,  (which  was  before  the  seiz- 
ure by  the  sheriffs,  and  in  fact  before  the  judgment  was  re- 
covered,) that  th»  relation,  by  the  statutes  coneeruii^  bank- 
rupts, was  introduced  to  avoid  frauds^  And  the  court  held 
the  defendants  liable,  on  the  ground  that  the  conversion 
was  twenty  days  after  the  assignment,  and  that  the  sheriffs 
ought  not  to  go  on  to  a  sale  o^er  a  fall  discovery  that  the 
goods  belonged  to  a  third  person.  The  {principle  I  agree 
should  be  held  applicable  to  the  cases  of  stolen  property.  A. 
party  should  be  held  liable  if  after  a  fall  discovery  that  the 
goods  belonged  to  a  third  person  he  proceeds  to  a  sale ;  but 
not  otherwise. 

As  to  these  bankrupt  cases,  it  was  very  early  found  ne- 
cessary in  governments  which  authorized  personal  arrest 
and  imprisonment  for  debt,  to  interpose  and  provide  relief 
to  the  debtor  in  cases  of  inevitable  misfortune ;  and  this  has 
been  especially  the  case  in  respect  to  insolvent  merchaata, 
who  are  obliged  by  the  habits,  the  pursuits,  and  the  enter- 

• 

prising  nature  of  trade,  to  give  and  receive  credit,  and  to 
encounter  extraordinary  hazards.  Thus  we  find  the  cessia 
Aonortfm,  or  cessio  miserabilis,  was  established  at  Rome,  by 
the  Julian  law ;  and  when  a  person  applied  for  the  benefit 
of  that  law,  the  creditors  had  their  election  either  to  grant 
to  the  insolvent  a  letter  of  license  for  five  years,  or  to  take 
a  general  assignment  of  all  his  property  on  condition  that 
he  should  not  be  imprisoned — a  provision  creditable  to  the 
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general  intelligence  of  that  earfy  period ;  and  one  better 
adapted  to  the  exigencies  of  a  commercial  nation  than 
the  laws  now  existing  either  in  England  or  this  country. 
Bankrupt  and  insolvent  laws  are  designed  to  secure  the  ap* 
plication  of  the  effects  of  the  debtor  to  the  payment  of  his 
debts,  and  then  to  relieve  him  from  the  weight  of  them. 
Under  these  laws  the  title  of  the  bankrupt  to  the  remnants 
of  his  property,  becomes  absolutely  vested  in  the  assignees. 
These  laws  are  in  the  nature  of  a  contract  between  the  gov* 
ernment  and  the  mercantile  portion  of  the  community,  that 
if,  in  the  event  of  misfortune,  they  will  surrender  all  their 
property  and  effects  to  the  satisfaction  of  their  creditors,  the 
government  will  discharge  them  from  the  penalty  coiiee^ 
quent  upon  their  failure  to  meet  their  engagements,  and  it 
is  the  duty  of  the  courts  to  see  that  it  is  rigidly  complied 
with  on  the  part  of  the  bankrupt  debtor.  But  the  principles 
which  the  courts  in  England  have  found  it  necessary  to 
adopt,  in  order  to  oblige  a  bona  fide  application  of  all  the  ef* 
fects  of  the  bankrupt  to  that  object,  cannot  reasonably  be 
extended  bejrond  that  class  of  cases,  for  the  purpose  of  de- 
ciding others  which  rest  upon  diflRerent  principleB. 

Having  thus  gone  through  with  an  examination  of  the 
Englisb  cases  cited  and  relied  upon  by  the  counsel  for  the 
defendant  in  error,  to  sustain  the  judgment  below,  it  is  seen 
that  in  all  of  them  are  to  be  found  foots  which  induce  us  to 
yield  our  assent  to  their  decision.  In  each  of  them  we  dis- 
cover that  notice  of  the  state  of  the  case  was  brought  home 
to  the  defendant  while  he  remained  in  thepoaseeeum  of  the 
property  in  dispute ;  and  in  all  of  them  we  find  that  a  de* 
mand  was  made  before  suit  brought.  Among  those  cases, 
three  of  them,  viz :  that  of  4  Maule  fy  Setw.  S69,  that  of 
Potter,  aseignee,  v.  Starkiey  aleo  eiied  in  that  volume,  and 
that  of  1  Burr.  30,  are  cases  decided  upon  the  peculiar 
principles  which  govern  the  bankrupt  laws  of  England  ;  and 
there  is  but  one  case,  that  of  2  Adol.  fy  lUlie,  500,  which 
is  similar  to  that  in  question,  and  the  facts  which  it  appears  it 
was  deemed  necessary  to  prove  in  that  case  to  warrant  e 
recovery,  go  far  to  sustain  some  of  the  objections  taken 
here  by  the  'plaintiffs  in  error  against  this  judgment.    The 
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result  isy  that  I  do  not  find  that  any  of  those  cases  carry  the 
doctrine  sought  to  be  enforced  by  the  defendant  in  error,  to 
the  extent  to  which  it  has  been  carried  .by  the  decision  of 
the  supreme  court  in  the  present  case;  It  is  npw  necessary 
to^  make  a  similar  examination  of  the  cases  in  our  own  courta 
in  order  to  see  in  what  light  they  view  this  principle  dediici* 
ble  from  the  common  law. 

The  first  of  our  own  decisions  by  the  supreme  court,  cited 
by  the  counsel  in  support  of  the  doctrine  laid  down  by  the 
court  in  this  case,  is  that  of  Everett  v.  Coffin^  6  Wendell^ 
603.  The  facts  in  that  case  were,  that  Collins,  the  master 
of  the  brig  Dove,  at  New  Orleans,  signed  a  bill  of  lading 
that  Bridge  &  Voise  bad  shipped  in  her  for  New  York,  179 
pigs  of  lead,  to  be  delivered  to  Tufts,  Eveleth  &  Burrell,  or 
their  assigns,  on  paying  freight.  A  letter  was  in  evidencei 
fihowing  that  it  was  shipped  on  account  and  risk  of  Otis 
Everett,  of  Boston.  The  brig  arrived  in  distress  at  Norfolk 
a  portion  of  the  lead  was  sold  to  pay  expenses,  and  the  bal-» 
ance  was  transferred  to  the  schooner  Dusty  Miller,  fcH"  New-* 
York,  a  bill  of  lading  was  taken  to  deliver  the  property  to 
Captain  Collins,  (which  was  undoubtedly  with  a  view  to 
aecure  the  freight  and  expenses,)  and  the  captaip  of  the 
schooner,  by  order  of  Collins,  delivered  the  same  to  the  de- 
fendants* Tufts,  on^  of  the  original  consignees,  called  on 
the  defendants,  who  shewed  him  the  bill  of  lading  froai 
Norfolk,  made  to  Collins,  and  endorsed  by  him  to  the  de- 
fendants, and  told  him  that  the  lead  had  come  to  hand,  and 
bad  been  sold  and  the  money  received ;  that  the  contract 
of  sale  was  made  by  Collins;  that  the  defendants  had  be- 
come responsible  for  the  freight  and  average  and  had  ad- 
vanced money  to  Collins.  It  does  not  appear  from  the 
case,  that  they  had  ever  accounted  with  Collins  and  paid 
over  to  him  the  balance  after  satisfying  their  responsibilities 
and  claim ;  but  the  inference  is,  that  they  bad  the  whole 
proceeds  of  the  sale  then  in  their  possession,  or  had  appro- 
priated the  same  to  their  own  use.  The  circuit  judge  non- 
siiited  the  plaintiff.  The  questions  argued  by  the  counsel 
in  the  supreme  court  were,  whether  the  plaintiff  had 
sufficiently  proved  his  right  to  the  property  to  maintain  the 
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action  ;  and,  whether  the  defendants  had  a  hen  upon  the 
same,  and  could   retain  it  for  the  satisfaction  of  that  lien% 
The  court)  by  Justice  Sutherland,  in  deciding  the  case,  held» 
that  the  evidence  of  the  right,  and  the  demand  and  refusal 
was   sufficient;  that  Tufts,  one  of  the  original  consignees, 
had  full  legal  authority  to  do  all  that  be  did ;  and  also,  that 
the  defendants  had  a  lien  on  the  property,  which  should 
have  been  paid  or  tendered  before  the  suit  was  commenced  ; 
that  the  plaintiff's  right  of  action  was  not  complete  until 
the  lien  was  satisfied  ;  and  the  court  conclude  by  deciding 
that  th^  plaintiff  was  properly  nonsuited.     This,  in  fact,  de» 
cides   the   whole  case,  and   every  question   that  could  be 
properly  raised,  or  was  raised,  as  appears  from  the  report* 
There  is  no  pretence  that  the  property   was   feloniously 
taken  from  the  plaintiff,  for  there  is  no  principle  better  set* 
tied  than  that  without  an  express  agreement,  the  master  of 
a  ship  is  not  bouiid  to  part  with  the  goods  until  the  freight 
be  paid  ;  and  if  the  regulations  of  the  revenue  require  the 
goods  to  be  landed  and   deposited  in  a  public  warehouse, 
the  master  may  enter  them  in  his  own  name,  and  thus  pre- 
serve his  own  or  bis  owner^s  lien.     In  that  case  the  defend- 
aats,  by  the  assignment  of  the  last  bill  of  lading,  stood  in 
the  place  of  the  roaster  ;  and  the  same  rule  also  applies  to 
the  average  on  the  loss.     The  court,  however,  proceed  to 
lay  down  some  general  principles,  which  they  were  not  ne- 
cessarily caHed  upon  to  do  by  any  of  the  facts  or  circum* 
stances  in  that  case,  as  they  appear  by  the  report  of  it ;  and 
they  say  that  <^  the  disposing  or  assuming  to  dispose  of  an- 
other man's  goods,  without  bis  authority,  is  the  gist  of  this 
action  ;  aiui  it  is  no  answer  for  the  defendants  that  they  apt- 
ed  under  instructions  from  another,  who  had  himself  no  au- 
thority "-—-and  cite  it]  support  of  that  position  the  cases  of  4. 
Maule  if  Selto.  259,  and  1  Burr.  20,  which  have  been  be- 
fore examined  and  the  bearing  of  them  shewn.     There  is 
no  doubt  that  the  law  as  laid  down  by  the  supreme  court, 
as  to  disposing  of  the  goods  or  property  of  another,  without 
authority  is  correct ;  but  in  that  case  the  defendants  had  au- 
thority to  hold  possession  of  the  property  under  a  lien.    It  is 
however,  but  a  general  principle ;  and  like  all  other  general 
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rules  or  principles  has  exceptions,  which  i  have  before  ad^rt** 
ed  to.  Every  case  attempted  to  be  brought  under  it  naust  de^ 
pend  upon  its  own  peculiar  state  of  facts  as  the  same  came 
out  in  proof,  to  ascertain  whether  it  belongs  to  the  rule,  or 
attaches  to  one  of  the  exceptions.  That  dictum,  however, 
which  is  incidentally  mentioned  in  the  course  of  the  opinion 
of  the  court,  together  with  a  similar  one  rn  8  Cotoen,  238/ 
which  was  in  a  case  of  fraud,  and  not  of  fetony,  seem  to 
have  formed  the  basis  of  the  subsequent  decisions  of  that 
tribunal.  And  the  next  succeeding  case  is  the  first  one  that 
applies  that  principle  in  its  broadest  sense  to  the  facts  of  the 
case. 

In  Williams  fy  Chapin  v.  Merle,  11  Wendell,  80,  the 
facts  were  these :  Nov.  1,  1829,  the  roaster  of  a  tow-boat, 
by  mistake,  took  4  barrels  of  potashes  from  a  warehouse  in 
Albany,  and  discovering  his  mistake  when  rn  New-York, 
delivered  them  to  the  clerk  of  the  agents  of  his  principals, 
who  took  them  to  an  inspector's  office  on  the  3d  of  Nov. 
following,  obtained  a  certificate  of  inspection,  and  on  the 
6th  of  the  same  month  sold  them  to  the  defendant,  a  pro-> 
duce  broker,  who  purchased  them  for  a  Mr.  Patterson,  at  a 
fair  price,  and  received  the  inspector's  certificate.  On  the 
lOth  of  November,  the  defendant  took  the  ashes  from  the 
inspector's  office,  and  shipped  them  to. the  order  of  his  prin-' 
cipal.  About  the  first  of  September,  in  the  following  year, 
the  plarntifis  demanded  the  ashes  of  the  defendant,  who  re- 
fused to  account  for  them,  saying  be  had  purchased  and 
paid  for  them  a  year  preceding  the  denmnd.  The  circuit 
judge,  Edwards,  intimated  his  opinion,  that  if  th^  defendant 
had  acquired  the  property  bona  fide  by  purchase,  rn  the  reg*- 
niar  course  of  his  business  as  a  produce  broker,  and  had 
disposed  of  the  same  bona  fide,  pursuant  to  the  instructions 
of  his  principal,  before  suit  brought,  the  action  would  not 
lie.  He,  however,  refiised  to  nonsuit  the  plaintiffs,  and  the 
jury,  under  bis  direction,  found  a  Terdict  for  the  plaintiffs 
for  the  value  of  the  ashes,  and  interest.  The  ease  was 
brought  to  the  supreme  court  for  revision ;  and  thai  court, 
in  following  up  the  general  principles  mentioned  in  the  cases 
of  Mowry  v.  Waleh,  and  of  Enereit  v.  Coffin  and  otkere, 
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decided  that  the  defendant  was  liable,  and  that  the  owner  of 
property  cannot  b*e  divested  of  it  bat  by  his  own  consent,  or 
by  operation  of  law,  and  that  the.  purchaser  acquired  no 
title.     The  circuit  judge  took  such  a  view  of  the  facts  and  of 
the  legal  principles  which  should  be  applied  to  them,  as  seems 
to  commend  itself  to  our  common  sense  of  justice ;  and  such 
an  one  as  the  equity  of  the  case  would  seem  to  require — 
which  was  to  leave  the  plaintiflfs  to  their  remedy  against  those 
who  actually  converted  and  sold  their  property,  and  had 
appropriated  the  proceeds  to  their  own  use ;  but  not  allow 
them  to  sustain  an  action  against  an  innocent  party  who  was 
only  the  agent  for  the  purpose  of  transmitting  the  property 
from  the  hands  of  those  who  bad  so  converted  it,  to  those 
of  a  third  person.     Not  that  there  was  any  doubt  about  the 
general  rule  of  law,  as  laid  down  by  the  court  in  reviewing 
the  case ;  but  because  the  defendant  was  in  a  buainess  well 
known,  to  the  commercial  community  as  an  agent,  a  produce 
broker,  transacting  that  business  bonafid^;  and  because  the 
great  and  important  interests  of  the  community  required  that 
those  men  shoMid  not  be  rendered  liable  in  damages  for  acts 
done  by  them  without  the  intent  of  committing  a  violation 
of  law.     The  reasonable  presumption  would  be,  that  if  such 
a  doctrine  should  'be*  sanctioned  by  the  higher  courts,  and 
thus  become  the  settled  law  of  the  land,  these  agencies  would 
be  broken  up,  to  the  great  annoyance  and  expense,  as  well 
of  the  merchants  as  of  the  planters ;  thus  affecting  not  only 
the  commerce  but  the  agriculture  of  the  country ;  or  at  the 
least  be  the  cause  of  creating  very  serious  impediments  in 
the  way  of  the  transaction  of  that  business  which  has  been 
for  several  years  past  peculiarly  appropriated  by  that  class 
of  men  ;  and  which  constitutes  a  very  large  amount  of  the 
whole  business  of  the  country.     The    only   ground  upon 
which  a  party  should  be  held  liable,  is  that  he  has  the  prop- 
erty or  its  value  in  his  possessisn,  or  hns  with  knowledge  or 
under  notice,  illeigally  disposed  of  it ;  and  not  by  reason  of 
having  been  the  merje  conduit  for  its  transmission  from  one 
to  another,  and  that  without  notice  or  knowledge  of  any 
claim  having  been  set  up  to  the  property  by  a  third  person.  I 
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am  inclined  to  think  there  is  a  slight  mistake  io  the  case  as 
reported  in  relation  to  the  doctrine  held  by  the  circuit  judge ; 
in  which  he  is  made  to  intimate  that  if  the  defendant  had, 
in  addition  to  the  other  circumstances  by  him  stated,  '^dis- 
posed  of  the  property  honafide^  pursuant  to  the  instruotiona 
of  his  principal  before  suit  brougUy  the  action  would  not 
lie ;"  and  that  he  intended  to  have  been  understood  as  inti- 
mating, that  if  the  defendant  had  in  addition  to  those  other 
circumstances,  disposed  of  the  property  bona  fide,  pursuant 
to  the  instructions  of  his  principal  before  noUce,  or  demand 
made,  the  action  would  not  lie.  That  would  make  the  doc- 
trine conform  to  that  deducible  from  the  English  cases,  and 
to  what  I  believe  to  have  been  the  law  in  this  state  before  the 
ease  of  Mowry  and  others  y.  fValsh,  8  Cowen,  238,  which 
was  decided  in  1828,  although  I  cannot  see  that  the  de» 
cision  of  that  case,  tiewed  in  a  proper  light,  militates  against 
that  rule. 

This  disposes  of  the  adjudged  cases  cited  on  the  arga« 
ment  of  this  cause — ^there  are  however  two  cases  referred  to 
hy  the  learned  chief  justice  in  delivering  the  opinion  of  the 
supreme  court,  which  should  here  be  noticed.  The  first  is 
that  of  Mowry  and  others  v.  Walsh,  above  mentioned. 
There  goods  were  obtained  from  the  plaintMTs  by  means  of 
a  forged  recommendation,  and  a  promise  to  pay  whatever 
amount  the  plaintiflTs  might  let  him  have — after  thus  obtain- 
ing the  goods,  the  party  obtaining  the  goods,  took  them  to 
Lansingburgh,  and  sold  them  to  the  defendant  for  consider- 
able  less  than  the  prices  which  had  been  charged  him  by 
the  plaintiffs  at  the  factory — the  defendant's  clerk  however, 
testified  that  the  price  paid  was  a  fair  one.  The  plaintifia 
afterwards  demanded  the  goods,  and  the  defendant  refused 
to  surrender  them  and  an  action  of  trover  was  brought.  The 
circuit  judge  held  that  the  goods  were  obtained  fraudulently 
but  not  feloniously,  and  the  defendant  having  bought  them 
bona  fide  without  notice  of  the  fraud,  the  plaintiffs  could  not 
recover ;  and  a  verdict  was  rendered  for  the  defendant. 
The  case  was  brought  before  the  supreme  court,  and  that 
court  supported  the  decision  of  the  circuit  judge,  and  held 
that  it  was  a  case  of  fraud,  and  not  of  felony  or  larceny 
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and  that  the  finding  of  the  jury  and  the  testimony  establish- 
ed the  fact  that  the  defendant  purchased  without  notice  of 
the  fraud  ;  that  although  as  between  the  orignal  parties  to 
the  contract,  the  sale  was  void  in  consequence  of  the  fraud, 
yet  if  that  original  fraudulent  purchaser  afterwards  sold  the 
goods  to  a  bona  fide  purchaser  without  notice  of  the  fraud,  the 
property  passed,  and  the  court  would  protect  him  in  the 
poesession  thereof.  Although  this  decides  the  whole  case 
which  was  brought  up  for  examination,  the  court  also  lay 
down  the  general  principles  of  law  as  applicable  to  cases  of 
stolen^  property — ^that  if  the  goods  were  taken  feloniously 
BO  title  passed  from  the  owners,  and  they  might  pursue  and 
take  their  property  wherever  found  ;  that  such  is  the  law  in 
England  unless  the  goods  are  sold  fairly  in  market  overt,  and 
that  having  no  such  market  here,  the  sale  can  have  no  oth* 
er  effect  than  mere  private  sales  in  England.  In  deciding 
the  case  last  mentioned,  the  supreme  court  cite  that  of  Par^ 
Jury.  Pairicky  5  T.  R.  718, as  being  in  favor  of  the  de- 
fendant ;  which. is  the  same  case  cited  by  the  counsel  for  the 
phintiffs  in  error  on  the  argument  of  the  question.  In  Par" 
ker  V.  Pairicky  the  goods  had  been  fraudulently  obtained  of 
the  defendant  and  pawned  to  the  plaintiff  for  a  valuable  con- 
sideration, without  notice  of  the  fraud.  After  the  conviction  of 
the  offender,  the  defendant  obtained  possession  of  his  goods, 
but  by  what  means  does  not  appear.  The  plaintiff  brought  an 
action  for  their  recovery,  and  it  was  contended  that  he,  al- 
though an  innocent  pawnee,  could  not  recover,  as  he  derived 
title  through  a  fraud,  and  was  like  a  person  deriving  title 
from  a  felon.  But  Lord  Kenyon  thought  the  cases  didtin- 
gnishable,  and  the  plaintiff  had  a  verdict.  A  motion  to  set 
aside  the  verdict  was  denied,  and  the  court  held ,  that  the 
statute  of  21  Hen.  9,  ch.  21,  did  not  extend  to  cases  of 
fraudy  but  only  to  a  felonious  taking.  By  that  statute  the 
owner  of  stolen  property  was  entitled  to  restitution  upon  the 
conviction  of  the  felon.  But  as  that  statute  did  not  apply 
to  a  fraudulent  obtaining  of  goods,  the  owner  was  not  enti- 
tled to  restitution— ^and  the  question  was  then,  say  our  su- 
preoie  court  in  commenting  upon  that  Case,  purely  at  common 
law,  and  the  innocent  pawnee  was  allowed  to  recover  against 
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the  owner.  Although  in  the  statement  of  that  case  it  is 
said  that  it  does  not  appear  by  what  means  the  defendant 
obtained  the  possession  of  the  goods,  yet  I  think  it  is  evi- 
dent from  the  opinion  of  the  court  that  the  offender  was 
prosecuted  for  the  fraud  and  convicted  :  and  that  thereupon 
the  court  before  whom  he  was  tried,  awarded  restitution  to 
the  owner,  and  this  view  of  the  case  becomes  the  more  im- 
portant, because  the  main  question  to  which  the  attention 
of  the  king's  bench  seems  to  have  been  called,  was  whether 
the  statute  of  21  Hen.  VIII.  extended  to  the  case  of  goods 
obtained  by  fraudf  so  that  restitution  might  be  awarded  to 
the  owner  upon  conviction  ;  for  if  it  did  not,  then  the  de- 
fendant had  no  right  to  the  possession,  and  it  Was  still  in  the 
plaintiff  to  whom  they  had  been  pawned.  For  this  reason 
it  appears  to  me  that  the  case  is  of  little  weight  in  settling 
the  question  on  either  side. 

It  is  insisted  by  the  plaintiffs  in  error,  that  the  same  prin- 
ciples should  apply  equally  to  the  cases  of  property  obtained 
by  fraud  or  felony,  so  far  as  innocent  parties  are  concerned, 
and  that  the  statute  merging  the  civil  action  in  the  felony 
only  applies  as  between  the  felon  and  the  original  owner  of 
the  property,  and  not  to  third  persons.  The  courts,  how- 
ever, in  England  and  in  this  country,  have  thought  they 
saw  some  reasonable  distinction  between  those  cases ;  and 
that  the  doctrine  relating  to  the  fraudulent  acquisition  of 
property,  was  not  applicable  to  the  felonious  taking  of  it* 
But  recently,  in  the  English  court  of  common  pleas,  in  the 
case  of  Samplin  v.  Addy^  sheriff  of  Warwickshire,  Chief 
Justice  Best  virtually  held  that  no  such  distinction  existed. 
Our  supreme  court  in  adverting  to  that  case  in  Mowry  v. 
Walsh,  8  Coweny  240,  think  the  opinion  of  Chief  Justice 
Best,  <<  certainly  at  variance  with  the  settled  principles  of 
law."  This  shows  at  least,  that  there  is  a  difference  of 
opinion  among  sound  lawyers  on  that  point;  and  I  must 
confess  that  it  appears  to  my  mind  very  difficult  to  draw 
a  satisfactory  distinction  between  the  two  cases ;  either  the 
original  owner  should  be  entitled  to  his  property  in  both,  or 
an  innocent  vendee  or  party  should  be  protected  as  well  in 
the  one  instance  as  the  other. 
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The  olher  case  cited  by  the  chief  justice,  is  that  of  A$^ 
drew  Y.  IHeterich,  14  Wendell^  32,  decided  in  1835;  and  is 
the  first  case  in  which  the  qoestion  as  to  the  felonious  ac- 
quisition of  property  came  directly  before  the  court.  It 
was  an  action  of  replevin.  The  facts  were,  that  one  Sim- 
mons purchased  of  the  plaintifTa  quantity  of  carpeting,  for 
which  he  was  to  pay  cash  as  soon  as  it  was  measured  and 
the  quantity  ascertained ;  it  was  sent  to  him ;  after  which, 
instead  of  paying  for  it,  he  absc<M)ded.  Previous  to  abscond- 
ing, he  applied  to  the  defendant  who  was  an  auctioneer  of 
household  furniture,  to  sell  his  furniture,  and  obtained  on  it 
an  advance  of  $350,  and  gave  the  key  of  his  liouse  to  the 
defendant.  After  the  carpeting  had  been  thfee  weeks  on 
the  floor  of  the  house,  the  defendant  removed  it  and  the 
other  things  to  his  auction  room.  The  plaintiff  demanded 
it,  and  the  defendant  refused  to  deliver  it  up  unless  his  lien 
was  discharged,  upon  which  the  suit  was  brought.  Justice 
Oakley,  of  the  superior  court,  on  the  trial,  charged  the  jury 
that  the  defendant  was  entitled  to  a  verdict,  if  they  found 
there  had  been  a  complete  delivery  of  the  property  by  the 
plaintiff  to  Simmons ;  and  that  when  the  defendant  made 
the  advance  and  took  possession  of  it  by  way  of  pledge  he 
was  ignorant  of  any  circumstances  which  ought  to  have  put 
him  on  his  guard  as  to  the  manner  in  which  Simmons  had 
obtained  it  from  the  plaintiff ;  and  that  if  they  found  such  a 
delivery  by  the  plaintiff  to  Simmons,  the  plaintiff  could  not 
recover  on  the  ground  that  the  property  had  been  feloni- 
ously obtained.  The  jury  found  for  the  defendant.  By 
this  charge,  the  law  was  given  to  the  jury^  and  they  passed 
upon  it,  as  it  had  been  understood  to  have  been  settled  by 
the  previous  decisions.  But  the  cause  having  been  brought 
to  the  supreme  court,  on  exceptions  taken  to  the  judge's 
charge,  that  court  reversed  the  judgment  on  the  ground 
that  the  goods  were  obtained  under  false  pretences,  which 
was  made  felony  by  statute.  This  was  one  of  the  first 
cases  decided  under  that  law  for  converting  civil  remedies 
into  criminal  prosecutions,  the  effect  of  which  was  to  con- 
vict a  man  of  a  felony  in  the  eye  of  the  world  in  a  civil  ac- 
tion^  to  which  be  was  not  a  party,  and  where  he  had  do  op- 
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portunity  of  making  his  defence.  The  extehtion  of  this 
questionable  policy  so  much  at  variance  with  the  common 
law  which  holds  every  man  innocent  until  legally  convicted^ 
shows  the  necessity  of  coming  back  to  the  principle  of  the 
English  courts,  and  of  requiring  a  conviction  of  the  offender 
before  the  prosecution  of  these  civil  remedies  should  be  per* 
mitted,  much  less  encouraged.  In  giving  their  opinion,  the 
supreme  court  to  some  extent  affirm  the  law  as  it  was  be«- 
fore  held,  and  say  that  *^  a  fraudulent  purchaser  acquires  no 
title  as  against  the  seller,  but  as  possession  is  prima  facie 
evidence  of  property,  where  the  vendor  has  delivered  pos* 
session  of  bi»  goods  with  intent  not  only  that  the  poe* 
session,  but  the  property  -shall  pass^  a  bona  fide  purchaser 
from  a  fraudulent  vendee  shall  hold  the  goods  in  preference 
to  the  owner."  With  all  due  deference  to  the  opinion  of 
the  able  judges  of  that  court,  I  have  understood  the  law  to 
be  a  little  different  from  that  by  them  stated ;  that  as  be- 
tween the  original  owiier  of  the  goods,  iind  a  subsequent 
bona  fide  purchaser  from  a  fraudulent  vendee,  it  is  not  made 
a  questioQ  whether  the  owner  delivered  the  goods  with  the 
intent  that  the  possession  or  the  property  should  pass ;  and 
thstf  in  cases  where  the  delivery  was  merely  conditional  as 
between  the  original  parties  to  the  contract,  as  where  the 
payment  is  to  be  made  simultaneously  with  the  delivery, 
but  is  omitted  or  evaded  by  the  purchaser  on  obtaining  the 
delivery  of  the  goods,  although  there  the  delivery  is  merely 
conditional,  and  the  non-payment  is  an  act  of  fraud  entering 
into  the  original  agreement,  and  rendering  the  whole  con- 
tract void  as  between  the  buyer  and  the  seller,  yet  as  to  a 
subsequent  innocent  purchaser  from  that  vendee,  it  is  not 
so  ;  for  if  the  owner  indiscreetly  parts  with  the  possession  to 
the  vendee,  he  cannot  afterwards  reclaim  the  goods  to  the 
prejudice  of  the  rights  of  subsequent  bofiafide  purchasers 
or  creditors  of  his  debtor  ;  for  where  one  or  the  other  of  in- 
nocent  persons  must  suffer,  the  law  imposes  the  penalty 
upon  him  by  whose  fault  the  necessity  exists. 

An  auctioneer^  does  not  claim  the  goods  as  his  own,  or  as- 
sume any  right  in  or  over  or  to  dispose  of  the  same  as  his 
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own  property.  It  is  true  he  has  a  special  interest  in  goods 
sent  to  him  to  be  sold,  and  a  lien  on  them,  or  their  proceeds, 
for  the  charges  of  sale,  his  commission,  and  the  auction  duty 
payable  to  the  state ;  he  may  sue  the  buyer  for  the  purchase 
money  ;  and  is  responsible  to  the  vendee  for  the  fulfillment 
of  the  contract  of  sale  unless  he  discloses  the  name  of  his 
principal  at  the  time  of  sale  ;  yet,  for  all  other  purposes,  he 
is  the  mere  ageni  for  the  transmission  of  goods  from  one  set 
of  traders  to  another.  It  appears  to  me  unjust  to  charge 
him  with  the  Talue  of  the  goods  sold  in  a  case  like  the  pres- 
ent; though  I  admit  that  if  he  had  received  notice  that  the 
property  he  was  about  to  sell  did  not  belong  to  hif  principal, 
and  notwithstanding  such  notice  he  proceeded  to  sell,  he 
ought  to  be  held  responsible  to  the  real  owner  for  the  value 
of  the  prx)perty,  or  the  amount  of  sales,  as  such  owner  might 
elect.  In  criminal  cases  it  is  the  scienter,  or  the  intent,  which 
constitutes  the  crime ;  and  can  it  be  just  or  equitable  in  a 
civil  action  to  place  an  innocent  ma^i,  an  agent,  one  who  is 
admitted  to  have  acted  without  knowledge  or  evil  intent,  in  a 
worse  situation  than  one  who  is  arraigned  for  a  criminal  vio* 
lation  of  the  laws  of  his  country  ?  And  to  excuse  the  one 
from  punishment  if  be  has  unwittingly  or  unintentionally 
violated  those  laws ;  and  at  the  same  time  to  mulct  in  dama* 
ges  the  other  for  a  technical  illegal  taking  of  another's  prop- 
erty.  It  is  not  the  fact  that  the  law  regards  the  intent  only 
in  strictly  criminal  cases,  for  the  question  of  fraud  at  the 
conraion  law  depends  upon  the  motive.  So  if  a  person  buys 
goods  of  another  against  whom  he  knows  there  is  a  judgment, 
and  does  not  do  it  to  defeata  creditor's  execution,  it  will  not 
affect  his  purchase. 

All  the  cited  cases,  and  i^hich  I  have  previously  examin- 
ed, show  that  there  was  a  demand  made  before  suit  brought. 
In  this  case,  it  is  not  pretended  that  before  this  suit  was  in- 
stituted there  was  any  demand  whatever  made,  the  claim- 
ant resting  alone  upon  the  legal  principle  that  the  sale  was 
a  conversion.  I  am  satisfied,  however,  that  a  formal  de- 
mand should  have  been  made  on  those  auctioneers  before 
this  suit  was  brought ;  and  that  it  should  never  be  permit- 
ted that  a  person  who  comes  innocently  into  the  mere  cus- 
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tody  of  property,  without  claiming  any  title  to  it  in  his  owb 
right,  and  who  by  virtue  of  a  public  office  conferred  upon  him 
by  the  government  of  the  country,  acts  merely  as  agent  for  the 
sale  of  that  property,  and  is  known  as  such  to  the  world, 
should  be  held  liable  to  respond  in  damages  to  the  person 
who  may  afterwards  prove  to  be  the  owner,  without  having 
at  least  the  opportunity  of  settling  with  his  adversary,  or  of 
paying  the  amount  claimed  without  being  charged  with  the 
additional  penalty  of  the  costs  of  a  suit. 

I  am  still  further  satisfied,  even  allowing  for  the  sake  of 
argument  that  such  formal  demand  had  been  tnade^  that 
the  plaintiffs  in  error,  under  circumstances  like  those  eihib- 
ited  in  the  present  case,  should  not  be  held  liable;  and  the 
more  especially  so  when  the  person  who  claims  to  be  the 
owner,  does  not  show  that  he  has  taken  any  pains,  by  ad* 
vertisement  or  otherwise,  to  caution  the  community  that  the 
property  in  question  has  been  feloniously  taken  from  him ; 
but  permits  them  to  receive  it  from  the  felon,  and  to  pass  it 
away  to  other  bands,  without  the  slightest  intimation  that 
the  title  does  not  accompany  the  possesion  in  that  as  in  all 
other,  cases.  What  reason  can  there  be,  that  the  principle 
which  the  courts  have  with  so  much  justice  adopted  with  re- 
ference to  stolen  bills  ofexchange  and  promissory  notes,  should 
not  be  applied  to  other  personal  property,  equally  the  subject 
of  mercantile  transactions  ?  Why  not  here  as  in  the  cases  of 
those  evidences  of  diebt,  hold  the  claimant  bound  to  exercise 
due  diligence  in  given  the  public  notice  of  his  loss ;  and  leave 
the  (act  of  proper  diligence  on  his  side,  and  of  doe  caution 
on  that  of  the  defendant,  for  a  jury  to, determine  from  all  the 
circumstances  of  the  case  ?  It  is  because  in  the  case  of  bills 
of  exchange  and  promissory  notes,  the  endorsement  passes 
the  title  ?  Then  equally  effective  is  the  po^ssion  of  goode 
to  evidence  the  title  in  all  cases,  except  where  the  courts 
have  interposed^  and  held  innocent  parties  liable  because 
they  had  done  that  which  they  believed  was  legal  and  right ; 
and  had  no  means  of  knowing  to  the  contrary  but  by  that  in- 
formation. 

It  is  also  urged  on  the  part  of  the  plaintiSs  in  error,  and 
with  strong  reason  for  its  support,  that  although  possession 
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nay  not  always  be  coDclusive  evidence  of  property  in  mer- 
chandixe,  yet  when  merchandise  is  abroad  in  a  foreign 
country,  the  exigency  of  oommerce  requires  that  possession 
should  be  considered  as  condusite  evidenoe  of  property  in 
all  cases,  where  thf  purchaser  acts  in  good  faith,  and  with- 
out notice  that  the  goods  do  not  belong  to  him  who  is  in  the 
possession  of  the  same.  This  it  would  seem  should  be  the 
rule,  as  the  title  of  personal  property  passes  by  the  deliv- 
ery ;  and  in  two  thirds  or  even  three  fourths  of  all  that  is 
passed  through  the  millions  of  hands  both  in  this  country 
and  in  Europe,  no  other  mode  of  passing  the  title  is  usedi 
The  public  interest  demands  that  such  a  rule  should  be 
adopted,  or  public  notice  should  be  required  in  all  cases  of 
the  loss  by  felony  of  personal  property.  Otherwise,  I  can- 
not divest  my  mind  of  the  strong  impression  which  it  has 
received,  that  a  blow  will  be  struck  at  the  commercial  in- 
terests and  prosperity  of  our  state,  the  extent  of  the  evil  ef- 
fects of  which  it  will  be  difficult  to  conceive.  All  who  are 
ip  the  least  acquainted  with  the  commercial  relations  of  our 
country  know  that  they  are  very  extensive  and  important 
both  with  England  and  France  and  other  countries,  amount- 
ing to  many  millions  of  dollars  in  the  course  of  a  year, 
fioppoee  for  an  instance,  that  a  man  in  either  of  those  Euro- 
pean countries  should  obtain  goods  by  felony — for  there  are 
bad  men  all  over  the  world — and  consign  them  to  a  mer- 
cantile house  in  New  York,  one  of  the  most  respectable 
firms  in  that  city,  with  directions  to  sell  on  his  account  and 
remit  him  the  proceeds ;  and  they,  without  any  kqowledge 
of  the  manner  in  which  the  goods  have  been  <»btained, 
reoeive  and  dispose  of  the  same,  and  remit  the  avails  as  di- 
rected ;  and  that  some  mopths  after  comes  another  person 
and  claims  those  goods  as  his  property,  and  in  order  to  be 
parallel  with  the  case  unfder  advisement,  without  saying  a 
syllable  to  those  merchants  in  New  York,  and  without  ever 
having  given  any  notice  to  the  world  of  his  loss,  he  com- 
mences an  action  of  trover  against  them.  Would  this  or 
any  other  court  hold  them  liable  in  that  action  ?  or  would 
not  a  sense  of  justice  and  equity  revolt  at  such  a  proposition  ? 
If  soeh  an  action  should  be  sustained,  and  a  Tecovery  had 
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against  sach  firm  under,  such  circumstances,  no  mercantile 
commission  house  could  thereafter  exist  in  the  city  o(  New- 
York.  Baltimore,  so  far  as  this  question  is  affected,  is  a  for- 
eign city,  and  the  state  of  Maryland  a  foreign  state.  The 
several  states  of  the  union,  it  is  true,  haire  confederated  for 
their  mutual  safety  and  good  government,  but  in  all  matters 
which  relate  to  their  internal  police,  legislative  and  judicial, 
they  are  as  much  foreign  to  each  other  as  if  situated  oo 
either  side  of  the  Atlantic ;  and  therefore,  in  determining  this 
important  question,  it  should  be  done  with  a  reference  to 
the  effect  it  is  to  have  upon  our  foreign  commercial  relations* 
As  I  have  before^  remarked,  there  has  been  no  case,  like  the 
present,  judicially  determined  by  this  court.  .  SaUus  v.  Eoe^ 
retty  20  Wendellf  267,  was  not  the  case  of  property  sent  to 
an  agent  to  be  disposed  of,  and  the  proceeds  remitted,  but 
was  the  case  of  property  converted  here  by  a  principal,  be- 
tween which  two  cases  there  is,  in  my  judgment,  a  wide 
distinction,  and  involves  the  same  principle  as  that  of  JSt?6- 
rettv.  Coffin,  ^  Wendell,  605. 

Having  thus  passed  through  with  such  an  examination  as 
I  have  deemed  it  my  duty  to  give  this  matter,  I  have  to  add 
that  the  rule,  as  attempted  to  be  established  on  the  part  of 
the  defendant  in  error,  is  in  ray  opinion  too  broad;  Al- 
though I  admit  that  the  government  is  bound  to  assist  the 
rightful  owner  of  property  in  recovering  the  possession  of  it 
when  it  has  been  unjustly  or  feloniously  taken  from  him ; 
yet  I  insist  that  this  should  not  be  at  the  Expense  of  an  in- 
nocent person,  without  some  notice,  and  especially  in  the 
present  case,  where  the  defendant  in  error  kept  the  offTend- 
er  in  his  employment,  in  which  he  was  at  the  time  of  the 
felony,  although  he  had  no  charge  of  the  goods  ;  that,  how- 
ever, only  serves  to  free  him  from  a  breach^ of  trust,  and  is 
introduced  for  the  purpose  of  showing  it  was  a  felony.  The 
principle  applies  here  with  great  force,  that  where  one  of  two 
innocent  parties  must  suffer,  the  law  will  impose  the  penal- 
ty upon  him  by  whose  fault  the  necessity  exists.  The  de- 
fendant in  error  kept  the  felon  in  his  employment,  placed 
confidence  in  him,  and  the  strong  probability  is  that  but 
for  the  facilities  which  his  employment  in  that  store  afforded 
him,  the  felony  would  never  have  been  committed.    At  the 
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civil  law,  when  things  were  damaged  or  stolen  by  any  of 
the  servants  belonging  to  a  ship  or  an  inn,  the  master  of  the 
ship  or  inn  was  held  liable  to  pay  double  the  value  of  the 
goods  so  damaged  or  stolen  to  the  person  sustaining  the 
loss ;  but  when  the  damage  or  theft  was  done  by  a  stran- 
ger, or  by  persons  unknown,  the  master  was  simply  obliged 
to  make  good  the  loss.  The  reason  for  this  important  dis- 
tinction is  very  evident.  The  master  had  in  the  first  in- 
stance placed  those  servants  there,  and  reposed  confidence 
in  them,  which  was  a  voluntary  act  on  his  part,  and  he 
should  therefore  answer  for  the  wrong  he  had  done  the 
comnaunity  by  employing  improper  persons,  as,  in  most 
casea,  the  exercise  of  an  ordinary  degree  of  caution  would 
have  enabled  him  to  have  become  acquainted  with  the 
character  and  habits  of  his  employees ;  but  in  the  second 
instance,  the  master  had  not  employed  the  person  who  com- 
mitted the  injury,  or  at  least  the  fact  that  he  had  done  so 
could  not  legally  be  brought  home  to  him,  still  as.  the  goods 
bad  been  deposited  with  him,  they  should  be  forthcoming, 
or  be  should  pay  their  value,  but  no  damages  as  in  the 
first  instance  for  the  wrong  he  had  done  society  by  keep- 
ing about  him  untrustworthy  servants.  The  application  of 
this  principle  to  the  case  in  hand  may  be  made  with  much 
facility  and  correctness.  Although  I  fully  assent  to  the  le- 
gal propositions,  that  no  title  passes  where  a  felon  sells  sto- 
len goods  even  to  an  innocent  ptirchaser,  and  that  the  own- 
er is  entitled  to  take  his  goods  wherever  he  can  find  them, 
yet  I  can  by  no  means  assent  to  the  inference  sought  to  be 
drawn  from  those  propositions  :  that  an  innocent  agent  who 
is  not  a  purchaser,  who  claims  no  title  to  the  goods  in  him- 
self but  merely  acts  as  a  public  auctioneer  in  disposing  of 
them  at  public  and  open  sale,  and  under  a  public  notice 
that  he  will  do  so-^who  has  paid  over  the  proceeds  of  that 
sale,  and  delivered  the  property  to  the  vendees  before  any 
notice  or  knowledge  of  the  felony,  and  without  any  facts  or 
circumstances  to  put  him  on  his  guard,  and  without  any 
previous  demand  having  been  made  upon  him — is  liable  in  an 
action  for  the  value  thereof  to  the  owner.  For  these  several 
reasons,  I  think  the  judgment  of  the  supreme  court  should  be 
reversed. 
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By  Senator  Verplanck.  The  decision  of  this  court  last 
year,  in  the  case  of  Saltits  v.  HjeretL  30  Wendell,  267,  ac- 
knowledged and  confirmed  tl\e  principle,  that  the  owner  of 
personal  property  cannot  be  divested  of  his  rights,  unless  by 
bis  own  act  or  his  own  assent ;  and  that  it  is  no  defence 
against  such  superior  and  original  title  for  a  subsequent  pos- 
sessor, that  he  honestly  purchased  the  goods  in  the  course 
of  trade  from  a  person  not  authorized  to  sell  them,  though 
otherwise  in  lawful  possession.  In  applying  this  doctrine  to 
the  present  case,  the  following  questions  arise :  The  plain- 
tiir  below  seeks  to  recover  the  value  of  his  goods,  not  from 
one  having  them  in  possession  and  refusing  to  deliver  them, 
or  from  one  who  sold  for  bis  own  benefit,  or  otherwise  con- 
verted them  to  his  own  use,  but  from  auctioneers  who  re- 
ceived the  goods  without  knowledge  that  they  had  been 
stolen,  sold  them  and  transmitted  the  proceeds  to  their 
supposed  owner,  who  was  in  fact  the  felonious  taker  of  the 
property.  Are  these  innocent  sellers  liable  to  the  true  own- 
er for  the  amount  of  his  loss — or  must  his  remedy  be  limited 
to  following  the  goods  themselves,  and  recovering  them  or 
their  value  from  the  person  actually  in  possession  under  a  de- 
fective title  ? 

The  principle  of  the  decision  in  SaUus  v.  Everett ^  and  of 
the  authorities  on  which  it  rests,  apply  with  equal  force  to 
the  present  case.  The  policy  of  our  law  is  to  make  every 
man  look  to  the  character  of  those  with  whom  he  deals, 
and  who  are  responsible  for  the  title  of  property  in  the  arti- 
cles bought  and  sold.  If  he  does  not  do  this,  he  must  take 
the  consequent  risk.  The  same  considerations  of  public 
policy  apply  to  him  who  sells  as  the  agent  of  another,  as  to 
him  who  buys ;  both  of  them  are  to  look  to  the  chaf acter  of 
the  person  with  whom  they  deal.  If  in  this  they  are  negli- 
gent, or  have  been  deceived,  they  must  take  the  consequen- 
ces whenever  their  rights  come  into  conflict  with  those  of 
any  innocent  suflferer  by  the  act  of  the  same  guilty  third 
party.  Accordingly  the  doctrine  of  our  decisions  is,  that 
the  original  and  true  owner  of  moveable  property,  who  has 
not  by  his  own  act  or  assent  given  a  color  of  title  or  an  ap- 
parent right  of  sale  to  another,  may  recover  the  .value  of 
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those  goods  from  any  one  having  them  in  possession  and 
refusing  to  deliver  them  up,  or  who  has  applied  them  to  his 
own  use,  or  has  in  any  other  way  converted  them,  i.  s.  has 
changed  the  substance  of  the  things  in  question,  their  char- 
acter,  use  or  ownership,  to  the  injury  of  the  real  owner.  The 
ground  of  the  action  used  for  the  purpose  is  not  the  actual 
poesessbn  of  the  moveables,  but  some  wrongful  act  relating 
to  them  :  a  tortious  refusal  to  deliver  them,  a  tortious  taking, 
or  else  their  wrongful  conversion;  which  last  is  presura- 
ed  upon  the  refusal  to  give  them  up,  and  which  is  prov- 
ed by  a  sale  without  authority.  According  to  Lord  Coke, 
in  the  oldest  leading  case  on  this  head,  which  still  preserves 
its  authority,  haac  v.  Clark,  I  BulsL  312,  <<  there  must  be 
an  act  done  to  convert  one  thing  into  another,"  and  a  con- 
verting' into  money  by  sale  has  always  been  held  to  be 
within  this  definition.  The  very  recent  English  case,  Pe^ 
V.  Humphrey^  2  Aid.  fy  EIL  590,  recognizes  this  same  doc*- 
trine. 

In  the  argument  before  us,  it  was  very  strongly  urged  that 
a  rule  of  law,  thus  charging  mere  agents,  would  work  great 
public  injury  as  well  as  private  injustice ;  as  it  would  extend 
to  common  carriers,  ship  masters  and  others,  through  whose 
hands  goods  feloniously  or  wrongfully  obtained  might  pass. 
There  may  be  some  cases  going  to  that  length,  but  they 
are  not,  in  my  judgment,  within  the  principle  or  the  policy 
of  the  rule,  nor  are  they  included  in  the  older  decisions— ^-as, 
for  instancei  in  the  one  just  cited  from  Bulstrode.  I  cannot 
think  the  law  charges  one  who  had  accidentally  a  tempora- 
ry possession  of  goods  without  claim  of  property,  and  with 
which  be  has  parted  before  demand.  It  requires  a  wrong- 
ful taking  or  conversion  of  the  thing  itself  to  make  the  trans- 
action tortious.  The  auctioneers  who  had  sold  the  goods 
now  in  question  have  made  such  an  unauthorized  conversion, 
and  must  be  answerable  for  the  value.  In  this  instance  the 
role  falls  hardly  lipon  innocent  and  honorable  men ;  but 
looking  to  general  considerations  of  legal  policy,  I  cannot 
conceive  a  more  salutary  regulation  than  that  of  obliging 
the  auctioneer  to  look  well  to  the  title  of  the  goods  which  he 
sells,  and  in  case  of  feloniously  obtained  property,  to  hold 
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him  responsible  to  the  buyer  or  the  true  owner,  as  the  one 
or  the  other  may  happen  to  suffer.  Were  our  law  other-* 
wise  in  this  respect,  it  would  afford  a  facility  for  the  sale  of 
stolen  or  feloniously  obtained  goodS)  which  could  be  remedied 
in  no  way  so  effectually  as  by  a  statute  regulating  sales  at 
auction,  on  the  principles  of  the  law  as  we  now  hold  it. 

II.  It  has  been  maintained  with  great  ability  that  the  rule 
thus  stated,  though  admitted  to  be  true  as  to  goods  tortiously 
obtained,  does  not  apply  to  goods  feloniously  taken,  and 
that  damages  for  the  conversion  of  such  goods  can  be  re** 
covered  only  after  conviction  of  the  felon^  and  only  from 
the  person  converting  or  refusing  to  Oliver  the  goods  after 
that  time.  In  the  present  case^  the  felon  was  convicted, 
but  the  conversion  and  sale  had  taken  place  before  the  con* 
yiction.  This  ground  was  probably  not  taken  before  the 
supreme  court,  as  it  is  not  noticed  in  the  opinion  delivered 
in  that  court.  I  am  not  quite  clear  whether  this  may  not 
be  the  existing  law  of  England,  and  whether  an  action  like 
the  present  could  at  any  time  be  maintained  there.  By  the 
ancient  common  law  a  person  robbed  could  regain  his  pro* 
perty  only  by  an  appeal  of  larceny  after  conviction.  The 
statute,  21  Hen.  VIII,  gave  the  p^rty  robbed  a  right  to 
immediate  restitution  after  conviction.  Several  decisions 
upon  the  act  gave  it  a  construction  in  conformity  wptb  the 
old  law  of  appeal.  It  was  strictly  held  that  the.  civil  action 
was  merged  in  the  felony.  After  conviction  of  the  felon, 
the  stolen  goods  could  be  reclaimed,  even  if  sold  in  market 
overt,  and  whoever  sold  them  after  that  date  was  deemed  a 
tortious  converter.  But  it  has  been  expressly  decided  that 
the  owner  who  had  prosecuted-  the  thief  ta  conviction,  can- 
not recover  the  value  of  his  goods  -from  one  who  bought 
them  from  the  thief,  and  sold  them  again  before  conviction 
even  with  notice.  2  T.  R.  750.  In  the  words  of  Chief 
Justice  Best,  in  another  case,  Simpson  v.  Woodhert,  2  Carr: 
tf  Payne,  41,  '^  The  law  is  this  :  you  must  do  your  duty  to 
the  public  before  yod  seek  a  benefit  to  yourself ;  and  then 
there  is  no  necessity  for  a  civil  action.  The  decisions,  says 
he,  go  not  only  to  the  case  of  an  action  against  the  felon, 
but  also  against  persons  who  derive  title  under  him.    If 
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soch  actions  could  be  maintained,  there  would  be  no  crimi- 
nal prosecutions."  The  authority  of  these  and  similar  de- 
cisions has  been  much  shaken,  and  certamly  much  nar- 
rowed in  their  application,  by  the  case  of  Peer  r.  Hum^ 
phreyy  2  AU,  fy  J^t«>  19S,  decided  in  1835.  There  the 
court  of  king's  bench  held,  that  in  trover  for  oxen  felonious- 
ly sold  by  a  servant,  their  value  might  be  recovered  from 
the  bona  fid%  purchaser  who  had  sold  them  again  before 
conviction.  In  this  case  the  authority  and  reasoning  of 
Lord  Kenyon  in  2  T.  R.  ^50,  were  overruled  by  bis  suc- 
cessor, the  present  Chief  Justice  Denman. 

But  in  my  opinion^  we  are  not  called  upon  to  reconcile 
these  cases,  or  to  decide  between  them,  for  whatever  may 
be  the  law  of  England,  it  is  quite  clear  that  these  peculiar 
exception^  to  the  general  principle  of  the  law,  obtaining  on 
special  grounds  of  policy,  have  no  application  within  this 
state.  Not  only  has  the  foundation  of  the  doctrine  been  re- 
moved by  the  abolition  of  appeals  of  felony  and  of  the  for- 
mer statutory  provision  of  restitution,  but  a  contrary  doc- 
trine has  been  expressly  substituted.  The  English  law  es- 
tablished the  universal  rule  that  the  felony  excluded  or  sus- 
pended the  civil  suit  until  after  conviction.  Our  revised 
statutes  enact  thus,  part  3,  ch,  4tii.\  :  **  The  right  of  any 
person  injured  by  felony,  shall  not  in~  any  case  be  merged 
in  such  felony  or  be  in  any  manner  affected  thereby.'^  The 
first  part  of  the  section  may^  perhaps,  by  a  strict  construc- 
tion, be  confined  to  the  action  against  the  felon  himself, 
which  was  formerly  held  to  be  merged  in  the  felony ;  but 
the  concluding  words  have  no  force  or  effect  unless  they 
extend  to  cases  like  the  present.  Chief  Justice  Best,  as  just 
cited,  says :  '^  The  decisions  go  not  only  to  the  case  of  an 
action  against  the  felon,  but  also  against  persons  claiming 
under  him."  As  the  action  against  the  felon  is  restored 
by  the  first  part  of  the  section,  so  that  against  persons  claim- 
ing under  him  must  be  comprehended  under  the  fina' 
words :  '*  the  rights  of  any  person  injured  by  any  felony, 
shall  not  be  in  any  manner  affected  thereby."  The  abro- 
gation of  the  whole  policy  of  the  English  law  on  this  head, 
removes  the  only  exception  before  known  to  the  general 
Vol..  XXIL  41 
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right  of  the  real  owner  to  follow  his  property  and  recover 
its  value  in  any  hands  whatever.  But  we  need  not  rest 
merely  on  the  general  terms  of  this  enactment.  The  whole 
policy  of  the  statute  of  restitution  upon  which  the  English 
decision^  stand,  has  been  altered  in  our  statute.  Instead  of 
requiring  a  conviction  before  stolen  goods  are  restored,  lest 
(as  Hale  and  Blackstone  says)  "  felonies  should  be  made  up 
and  healed,"  our  revised  statutes  direct  that  "  Mpon  reoeiv* 
ing  satisfactory  proof  of  the  title  of  any  owner,  the  magis- 
trate who  shall  take  the  examinatton  of  an  accused  person, 
may  order  the  same  to  be  delivered  to  such  owner."  And 
again :  ^'  If  stolen  property  shall  com»  into  the  custody  of 
any  magistrate,  upon  satisfactory  proof  of  the  title  of  any 
owner  thereof,  it  shall  be  delivered  to  him."  Finally,  the 
English  statute  is  in  substance  re-enacted,  with  this  remark- 
able addition  :  "  if  the  property  shall  not  before  have  beeo 
delivered  to  the  owner."  These  several  provisions,  taken 
in  connection  with  the  abolition  of  appeals  of  felony  and  of 
the  merger  of  the  civil  remedy  in  the  criminal  prosecution, 
shew,  I  think,  conclusively,  that  the  English  doctrine  on  this 
head,  even  in  the  more  limited  sense  as  laid  down  by  Chief 
Justice  Denman,  has  no  application  in  this  state. 

If  this  view  of  the  subject  be  correct,  our  own  legislation 
here  affords  another  instance  of  the  gradually  but  increas- 
ing respect  for  the  rights  of  original  ownership  against  all 
other  claims,  (even  that  of  an  innocent  and  apparently  law-» 
ful  possessor,)  which  has  marked  the  advance  of  civilized 
Ufe.  Chancellor  Kent,  2  KenVs  Comm,  320,  has  drawn  a 
striking  and  philosophical  outline  of  this  advance.  He  has 
shewn  how,  in  the  earlier  ages  pf  the  Roman,  the  German, 
and  the  English  law,  the  rights  of  the  first  proprietor  qf 
things  moveable,  when  divested  of  his  possession,  hac|  lit" 
tie  preference  over  that  of  any  other  possessor  under  color 
of  right;  and  how  the  respect  for  the  rights  of  property 
kept  on  increasing  in  efficacy  with  social  improvement  and 
the  corresponding  advance  of  the  law,  from  rudeness  to  re- 
finement. 

III.  It  has  also  been  urged  before  us  that  where  mer" 
chandize  is  abroad   in  a  foreign  state,  the   necessities   of 
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commerce  require  that  possession  shall  be  regarded  as  con- 
clusive evidence  of  property  in  respect  to  a  purchaser  who 
acts  in  good  faith.  It  has  also  been  argued  that  the  cause 
of  action  arising  in  Maryland,  where  the  goods  were  sold, 
the  decision  of  this  cause  might  be  governed  or  modified  by 
the  law  of  that  state.  The  law  of  England,  as  well  as  that 
of  all  those  states  where  the  common  law  forms  the  ground 
work  of  the  local  jurisprudence,  considers  all  personal  ac- 
tions, whether  ex  contractu  or  ex  delicto,  wherever  the 
cause  of  action  arose,  as  transitory,  and  subject  to  the  law 
of  the  jurisdiction  under  which  the  parties  are  litigant. 
It  is  a  principle  of 'the  same  law,  pervading  the  jurispru- 
dence of  almost  all  civilized  countries,  that  "  moveables  are 
governed  by  the  law  of  the  domicil  of  the  owner."  Lord 
Loughborough  has  stated  the  rule  thus  :  '^  It  is  a  clear  prop- 
osition that  personal  property  has  no  locality,"  which  para- 
doxically sounding  maxim  he  explains  to  mean,  that  person- 
al property  '*  is  subject  to  the  law  which  governs  the  per- 
son of  the  owner,  both  in  respect  to  its  disposition  and  its 
transmission."  2  H.  Black,  690.  Our  American  decisions 
of  inter-confederated  law  (iff  I  may  use  the  phrase,)  fully  sus- 
tain this  principle.  In  cases  of  foreign  contracts,  the  law 
of  the  place  of  contract  is  recognized  as  to  the  force  and 
effect  of  the  contract  is  recognized  as  to  the  force  and 
ter  into  the  consideration  of  the  parties,  to  form  a  part  of 
the  bargain,  and  to  interpret  its  language  and  meaning.  In 
other  respects,  rights  as  to  personal  property  are  seldom 
governed  by  the  lex  rei  sitte^  or  that  of  the  jurisdiction  where 
it  may  accidentally  be,  whilst  the  owner  dwells  and  the  suit 
is  brought  elsewhere.  Now,  this  is  not  a  case  of  contracti 
but  a  question  of  ownership  and  conversion.  The  same 
rule,  therefore,  must  be  applied  to  the  sale  of  these  goods  in 
Baltimore,  as  if  they  had  been  sold  in  Albany.  There  may 
possibly  be  cases  where  the,  same  reasons  of  justice  and 
policy  which  give  authority  in  ourcourts  to  the  foreign  lex 
loci  contractus  may  give  similar  weight  to  the  lex  rei  sita^ 
so  as  to  make  the  foreign  law  of  the  temporary  locality  of 
the  moveables,  vary  that  of  the  owner'a  domicil.  The  extent 
or  the  limitations  of  such  exceptions  to  the  general  law  wc 
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are  not  now  called  Upon  to  decide.  We  have  no  evidence 
that  the  local  law  of  Maryland  differs  as  to  this  matter  from 
our  own.  The  naked  fact,  that  the  goods  were  sold  in  aor 
other  state  can  have  no  effect  to  change  or  vary  those  rights 
of  personal  property  which  are  prescribed  by  that  which,  iB 
this  case,  is  alike  the  law  of  the  owner^s  domicil,  and  of  the 
jurisdiction  in  which  he  asserts  these  rights.  The  judgment 
of  the  supreme  court  should  be  affirmed. 

On  the  question  being  put,  Shall  this  judgment  6e  retiers- 
ed  1  the  members  of  the  court  divided  as  follows : 

In  thettuffirmative — Senators  Fubman,  Hawkins,  Kvuu, 
Matnaed,  Wobks — 5. 

In  the  negative — ^The  Chancellor,  and  Senators  Clark, 
Edwarhs,  Hunt,  Hunter,  Jones,  H.  A.  Livingston,  Nich- 
olas, Paige,  Peck,  Powers,  Skinner,  Spraker,  Sterling^ 
Verplanck,  Wager — 16. 


\ 


Whereupon  the  judgment  of  the  suprenoe  court 


was  Ar- 


FIRMED. 


EvAHs  and  others  vs.  Wells  &  Spbincl 

"Where  an  agent  compromiied  a  claim  of  bis  p^acipal,  by  reeeiving  ffoai  a 
debtor  money  and  otber  meant  of  realiiing  a  debt,  and  executed  a  refeAM, 
in  his  own  name,  it  wtukM^  that  such  release  not  purporting  on  its  face 
to  have  been  made  by  the  principal,  or  to  have  been  executed  by  bira,  WM 
not  binding  upon  the  principal  as  a  reUate^  and  could  not  be  set  up  by 
the  debtor  in  bar  of  a  recovery  in  an  action  brought  for  the  recovery  of 
the  original  debt. 

But  it  tooB  further  held^  that  it  was  competent  to  the  debtor  for  the  purpose 
of  establish  iog«»  accord  and  mUutfaetiom,  to  prove  by  parol  a  rai{fUation 
by  the  principal  of  the  acts  of  the  agent :  by  showing  thait  with  full 
knowledge  of  the  facts  he  reaped  the  benefit  of  the  compromise,  by  acm 
eepting  in  whole  or  in  part,  its  fruils  ;  and  for  that  purpose  to  produce 
the  release  as  evidence  of  the  agreement^  and  show  a  comflianee  on  his  par- 
with  its  requirements. 

The  rule  that  a  contract  under  seal  entered  into  by  an  agont  to  be  btndiftg  ap« 
on  the  principal^  must  on  its  faoe  purport  to  httve  been  made  hjf  tko  prim* 
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eipalj  mnd  to  ba?e  been  executed  in  his  luime,  and  not  in  the  name  qfthe 
hgenty  ia  applied  in  all  its  rigour  where  the  validity  of  the  inatrument  in 
question  depends  upon  the  annexation  of  a  seal;  but  t^  seems^m  reference 
to  less  formal  writings,  e.  g.  auch  as  the  eridenoe  of  ordinary  eommereial 
txmnaactions,  a  more  liberal  interpretation  prevails ;  in  sach  cases  in  iiir- 
theranee  of  the  public  policy  of  encouraging  trade,  if  it  can  upon  the 
whole  instrument  be  collected  that  the  true  object  and  intent  were  to 
hind  the  jtrindpal  and  not  merely  the  agent,  courts  of  justice  will  adopt 
that  construction  of  it,  however  informally  it  may  be  expressed.* 

Erbor  from  the  sapreme  court.    Wells  &.  Spring  brought 
ao  action  of  assumpait  agaioat  Thomas  Evaos  and  two  oth- 


*  Fr^pasiiians  adoameod  hf  tho  CaAvcBLLoa  tai  tka  opini^m  ddivared  hy 
km: 

All  the  partners  of  a  firm  are  bound  by  a  note  made  by  one  of  them  in 
the  name  of  the  firm,  although  it  was  made  for  a  special  purpose,  and  frau« 
dulently  put  into  circulation ;  or,  although  the  maker  of  the  note  had  Uni 
the  credit  of  the  firm  without  the  knowledge  and  consent  of  his  copartners, 
vhtre  the  note  before  maturity  comes  into  the  hands  of  the  holder  for  m 
valuable  consideration,  in  the  ordinary  course  of  business,  and  there  is 
nothing  in  the  nature  of  the  transaction  to  apprise  him  that  it  was  not  given 
for  a  copartnership  debt. 

It  is  competent  to  one  of  several  partners  by  an  instrument  under  seal 
to  aothofiie  a  third  person  to  disekmrge  a  debt  due  to  the  firm. 

Where  it  is  not  neoessary  to  give  validity  fo  a  contract  exeeoted  by  an 
agent  that  it  should  be  in  writing,  the  constituent  is  bound  by  an  agreement 
of  his  agent,  which  is  in  fact  made  for  his  benefit,  although  he  is  not  named  ; 
and  even  where  it  is  necessary  that  the  contract  should  be  in  writing  to  give 
it  validity,  the  constituent  is  bound  by  it  if  it  appear  in  any  part  of  the  in- 
strument that  it  was  intended  to  be  execated  by  his  agent  for  him  in  the 
character  of  agent  merely.  But  where  it  is  necessary  that  the  instrument 
to  be  executed  by  an  attorney  under  a  power,  should  operate  aa  the  deed  of 
the  constituent  under  seal,  to  convey  an  estate  or  interest,  or  to  release  a 
right,  without  a  talk  compensation  received  or  secured  to  be  paid,  it  must 
sot  only  appear  to  have  been  executed  by  the  agent  for  the  prineipal,  but 
it  must  be  exeonted  t»  his  nams,  so  as  to  make  it  his  deed ;  though  if  the 
deed  be  actually  made  in  the  name  of  the  principal,  and  purports  upon  its 
face  to  be  his  deed,  and  not  the  deed  of  the  attorney  or  agent  for  the  prin- 
eipal, merely,  it  is  not  necessary  that  a  particular  form  of  words  should  be 
used  in  the  execution  thereof. 

The  CvAvcsLLOB  also  suggests  a  doubt  whether  the  deeil  from  BiU  to 
Mather^  as  set  forth  in  the  statement  of  the  case,  being  a  deed  in  trust  to 
sM  or  mortgage  lands  for  the  payment  of  debts,  is  not  void  as  made  upon 
trusts  unauthorized  by  the  revised  statutes.  Senator  Vxrplarck,  upon 
thb  point  expresses  the  opinion  that  the  deed  it  valid,  either  for  paseln|f 
theestale^orasa^ewn-mlniM.  ^ 
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ers  as  the  makers  of  a  promissory  note  for  $3000,  dated 
27th  July,  1835,  payable  to  Samuel  S.  Hill,  twelve  months 
after  date.  The  defendants  were  partners  in  trade,  and 
the  note  was  signed  in  the  partnership  name,  **  Thomas 
Evans  &  Sons,"  by  Thomas  EvanSf  the  senior  partner. 
The  defence  set  up  was  the  following:  On  the  II th  De- 
cember, 1635,  the  plaintiflfs  united  with  several  others, 
merchants  of  the  city  of  New-York,  in  executing  a  poto- 
er  of  attorney  to  Charles  B.  Granniss  and  Henry  M. 
Meade,  authorizing  them  tti  demand  and  receive  from 
Hillf  the  endorser  of  the  note  in  question,  all  sum  and  sums 
of  money  due,  owing  and  payable  to  them,  and,  on  receipt 
of  the  same,  to  execute  acquitances  and  discharges.  This 
power  of  attorney  was  executed  by  Marcus  Springs  one  of 
the  plaintiflfs,  by  affixing  thereto  his  own  name  and  the  name 
of  his  firm,  thus :  ^*  Marcus  Spring  for  Wells  &  Spring,"  and 
adding  to  the  signature  a  seal.  This  power  of  attorney  was 
received  in  evidence,  though  objected  to  by  the  plaintiffs* 
counsel.  The  defendants  next  offered  in  evidence  an  in- 
strument in  writing,  executed  by  Granniss  &  Meade,  bearing 
date  12th  December,  1835,  whereby  they  acknowledged 
to  have  received  of  Hilly  the  endorser  of  the  above  notes, 
$9000  in  money ;  in  consideration  of  which,  tliey  promise 
to  surrender  to  Hill,  without  delay,  such  notes  as  had  been 
givea  to  him  by  different  individuals /or  Ai«  accommodation^ 
and  which  had  been  endorsed  by  him,  in  lieu  of  which  they 
stated  they  had  received  his  individual  notes ;  also,  they 
promised  to  discontinue  all  suits  upon  such  notes,  and  to  re- 
frain from  causing  any  costs  to  be  made  on  the  same. 
They  also  stated  that  they  were  to  receive,  whenever  they 
should  require  the  same,  all  transfers  of  real  estate  made  by 
HUlf  and  particularly  a  transfer  made  to  H.  Mather,  **  for 
the  payment  of  the  respective  notes."  This  instrument  was 
executed  thus :  '*  Cha's  B.  Granniss,  l.  s.  Henry  M.  Meade, 
L.  s."  Its  admission  in  evidence  was  objected  to,  and  re- 
jected by  the  judge.  The  defendants  also  offered  in  evi- 
dence the  transfer  to  Mather,  referred  to  in  the  instrument 
executed  by  Granniss  &  Meade.  It  wa^  a  deed  in  trusty  exe- 
cuted by  Hill  to  Henry  Mather^  bearing  date  24lh  October, 


ALBANY,  DECEMBER,  1839.  327 

■    • — 9  ■  -    .    ■ 

Evap»  V.  Wells. 

1835,  conveying  sundry  parcels  of  land,  and  was  accompa*- 
Died  by  a  declaration  of  trust,  executed  by  HiU  and  Mather, 
specifying  the  objects  of  the  conveyance :  which  were,  that 
Mather  should  ofler  certain  parcels  of  the  property  to  certain 
specified  creditors  in  payment  of  their  demands  ;  and  on  their 
refusal  to  accept  the  same,  to  sell  or  mortgage  the  property, 
and  appropriate  the  proceeds  to  the  payment  of  the  debts. 
Among  others,  certain  parcels  of  the  property  were  appro- 
priated to  the  payment  of  the  note  oj  ^3000' of  Thoma9 
Evans  Sf  sdns.     The  defendants,  in  connection  with  those 
instruments,  offered  to  prove  by  parol,  that  the  deed  from 
Hill  to  Mather  was  the  transfer  referred  to  in  the  instra- 
ment  executed  by  Granniss  &  Meade ;  that  the  note  in  cou« 
troversy  was  an  accommodation  note,  given  by  the  defend* 
ants  to  Hill  without  consideration,  and  was  the  identical 
note  specified  in  the  declarati6n  of  trust ;  and  that  Mather 
had  always  been  ready  and  willing  to  execute  to  Granniss 
&  Meade  a  conveyance  of  the  real  estate  specified  in  the 
deed  of  trust,  but  had  never  been  requested  so  to  do :  all 
which  evidence  was  objected  to  by  the  plaintiffs,  and  re- 
jected by  the  judge.     The  defendants  further  offered  to 
prove,  that  the  instrument  executed  by  Granniss  &  Meade 
was  executed  under  and  in  pursuance  of  the  power  of  at«> 
torney  given  to  them,  and  that  the  plaintiffs  received  their 
proportion  of  the  $9000  specified  in  the  instrument ;  which 
evidence  was  objected  to  by  the  plaintiffs'  counsel,  so  far 
as  the  same  tended  to  prove  that  the  instrument  executed  by 
Granniss  &  Meade  was  obligatory  upon  the  plaintiffs  as  a 
release.    The  objection  was  sustained,  and  the  evidence  re- 
jected ;  the  judge,  however,  ruled  that  if  the  defendants  de- 
sired to  prove  the  payment  of  any  money  to  the  plaintiffs  as 
a  credit  or  partial  payment,  or  that  the  plaintiffs  had  re- 
ceived  a  conveyance  of  land,  •  or  any  other  thing,  they  were 
at  liberty  to  do  so ;  and  that,  for  that  purpose,  but  not  for 
the  purpose  with  which  it  was  offered  by  the  defendants,  the 
deed  to  Mather  and  the  declaration  of  trust  were  admissible 
in  evidence.     Under  which  decision,  however,  no  evidence 
was  given  by  the  defendants.    The  defendants  finally  offer- 
ed to  prove  that  the  pote  ia  question  was  made  by  2%omiM 
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Evens,  one  of  the  partners  of  the  firm  of  Thomas  Evens  fy 
SonSy  in  the  name  of  the  firm,  for  his  individual  benefit : 
(hat  it  was  made  in  blank,  as  it  respected  the  amount,  and 
placed  in  the  hands  of  Hill  for  the  purpose  of  borrowing 
money  thereon,  for  the  individual  benefit  of  Thomas  Evens^ 
and  that  Hill  had  no  authority  to  fill  the  blank,  or  issue  the 
note  for  any  other  purpose ;  and  that,  in  violation  of  the  trust 
confided  in  him,  he  passed  the  note  to  the  plaintifls  for 
goods  purchased'Of  them  for  his  own  benefit,  without  the 
knowledge,  consent  or  approbation  of  the  defendants,  or 
either  of  them  ;  the  defendants  conceded  that  the  plaintiflTs 
received  the  note  from  Hill,  before  its  maturity,  for  goods 
sold  by  them  to  Hill,  ^nd  that  they  were  holders  for  value : ' 
which  evidence   was  objected   to  by  the  plaintifls,  and  re- 
jected by  the  judge.     The  counsel  for  the  defendants  in* 
sisted  upon  the  state  of  facts  lastly  oflered   to  be  proved, 
1 .     That  the  note  never  bad  legal  inception  or  existence ; 
and  2.  That  at  all  events,   the  plaintiflfs  could  not  recover 
without  proving  that  M  the  defendants  had  assented  to  the 
making  of  the  note  in  the  name  of  the  firm,  or  that  it  was 
made  for  the  benefit  of  the  firm,  and  within  the  scope  of 
the  partnership  business.     The  jury,  under  the  direction  of 
the  judge,  who  charged  them  that  the  plaintifls  were  en- 
titled  to  recover^  found  a  verdict  for  the  plaintifls,  for  the 
amount  of  the  note  and  interest.     The  defendants  having 
excepted  to  all  the  decisions  of  the  judge,  except  the  first, 
and  to  the  charge  given  to  the  jury,  applied  to  the  supreme 
court  for  a  new  trial,  which  was  denied,   and  judgment  ren- 
dered for  the  plaintifls.     See  opinion  delivered  in  that  court, 
20  Wendell,  254.     The  defendants  thereupon   sued  out  a 
writ  of  error.    The  case  was  argued  in  this  court  by 

J.  A.  CoUier,  for  the  plaintifls  in  error. 

J.  S.  Bosworth,  for  the  defendants  in  error  : 

Points  relied  upon  by  the  plaintiffs  in  error, 
I.    The  Messrs.  Evens,  defendants  below,  stood  as  be- 
tween them  and  Hill,  in  the  relation  of  sureties  only ;  the 
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note  being  an  accommodation  note,  and  Hill  the  principal 
debtor ;  and  if  the  holders  of  the  note  made  an  arrangement 
to  discharge  Hill  from  his  liability,  the  sureties  were  of 
course  discharged.  5  fVendeU,  85.  17  id.  214.  9  id.  112. 
13  id.  375.  11  id.  312.  8  East,  576.  Chitty  tm  BUU, 
Phil.  ed.  of  1826, 301,  347.  Sdw.  N.  P.  4th  e4.  348.  16 
JohM,  ii.  41,  70.  13  id.  353.  6  Mass.  R.  85.  1 1  Vesey, 
410.  3  KefU'9  Camm.  Ut  ed.  77.  6  Maes.  R.  430.  10 
Johns.  R.  224,  225.  5  Mass.  R.  543.  3  Conn.  R.  213. 
1  Ckwen^  49.  2  jR.  &  354,  ^  32.  6  Johns.  R.  268,  386. 
3  Johns.  Cas.  243.  2  Johns.  R.  345.  4  WendaUy  360* 
3  id.  66.     7  Coweny  234. 

XL  The  deed  and  declaration  of  trust,  and  the  release  of 
Granniss  &  Meade,  offered  upon  the  trial,  were  properly 
admissible  in  evidence,  and  ought  not  to  have  been,  rejected 
by  the  circuit  judge.  I.  The  power  of  attorney  was  ample, 
and  gave  to  Granniss  &  Meade  full  power  and  authority  to 
compound,  to  give  discharges,  and  gtenerally  to  do  all  things 
"  as  fully  and  amply,  to  all  intents  and  purposes,  as  Wells 
Sl  Spring  could  do  if  personally  present,  or  as  if  the  same 
required  more  special  authority,  and  thereby  ratifying  and 
confirming  all  that  the  said  attorney  should  do."  2.  The 
release  acknowledged  the  receipt  of  $9000  in  cash,  and  the 
individual  note  of  Hill,  and  reci^nized  and  provided  for  the 
acceptance  of  the  lands  conveyed  to  H.  Mather,  for  the  ben- 
efit of  Wells  &  Spring  and  the  other  creditors,  and  8tipu« 
lated  to  give  up  to  Hill  the  very  note  in  question,  and  was 
sufficient  proof  of  accord  and  satisfaction.  >  These  papers 
ought  to  have  been  admitted  either  as  part  of  the  history  of 
the  transaction,  or  as  evidence  of  what  had  been  done,  and 
what  had  been  received,  by  the  agents  of  the  plaintiffs  be* 
low.  Story  on  Agency,  137  to  142, 143,  n.  145, 150,  151, 
152,  154,  n.  2,  202,  239,  245,  246,  247.  1  Oall.  630.  9 
Cranch,  453.  8  Pick.  56.  6  Wendell,  284.  9  Conn.  R. 
545,555,556.  13  Wendell,  488.  3  Johns.  R.  70.  Paine' s 
dr.  R.  252.  Pothier  on  Ob.  n.  82.  10  Wendell,  87, 399. 
16  Mass.  /{.  461.  2  Brod.  fy  Sing.  452.  3  ChU.  on  Com. 
tf  M.L.  197, 198.  12  Wendell,  413,417.  15  Johns.  R  I. 
16  id.  86,  89.    2  Johns.  Ch.  R.  429.    8  Cotoen,  191.    8 
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Stark.  Eo.  94,  84,  594, 595.  1  Sirange,  537.  1  E9p.  IL 
142.  2  td.  51 1.  2  Kent's  Comrn.  150,  631.  8  Greenl.  442* 
WHghPs  Ohio  R.  72.  ^  Ohio  Cond.  R.51\.  4  RawU,  294. 
4  Taunt.  511.  5  Watt^  R.  490,  17  WmdeU,  40.  18 
JoAm.  jr.  122.  12  id.  444.  18  id.  126.  5  Moore  Sf  Payne, 
549.  1 1  Johns.  R.  70.  8  Pick.  44.  Cotop.  56.  2  Camj^.  24, 

III.  The  parol  evidence,  offered  on  the  trial,  that  the  note 
in  controversy  was  an  accommodation  note  given  to  Hill 
without  consideration,  and  one  of  the  notes  specified  in  the 
deckration  of  trust  and  in  the  release  of  Granniss  dt  Meade, 
was  proper  and  ought  not  to  have  been  rejected.  Johns. 
Dig.  tU.  Evidence,  11.  14  Johns.  R.  210.  20.  M.  339. 
7  Cowen,  48. 

IV.  The  evidence  offered  on   the  trial,  that  the  plaintiflSi 

below  received  their  proportion  of  the  ^9000^  ought  to  have 

been  admitted,  and  was  improperly  rejected  by  the  circuit 

judge.    4  WendeU,  465.    6  Dana,  1 14.     fTHght's  Ohio 

JR.  553.  662.  5  Moore  fy  Payne,  549.   1  Johns.  Cos.  lia 

7  Coti^m,  60.    7  Waits'  A.  121. 

y  •  The  decision  and  charge  of  the  circttit  judge,  that  the 

plaintiffs  were  entitled  to  recover  the  anaount  of  the  note  and 

interest,  was  erroiieous. 


rdied  upon  by  the  defendants  in  error : 
L  The  instrument  of  December  12,  1835^  executed  by 
Granniss  &,  Meade  to  Hill,  is  in  terms  and  legal  effect  their 
deed,  and  not  the  deed  of  Wells  A  Spring.  Granniss  &, 
Meade  covenant  in  their  own  names,  and  in  their  own  be- 
half. They  do  not  even  designate  themselves  as  agents,  or 
allude  to  Wells  &  Spring  as  interested  in,  or  to  |^  affected 
by  it.  It  was  therefore  properly  rejected.  A  deed  or  other 
written  contract  to  be  obligatory  upon  a  principal,  when 
made  by  an  agent,  must,  be  made  and  executed  in  the  name 
of  the  principal.  If  not  made  in  the  principal'^  name,  it  is 
not  his  contract.  It  cannot  be  declared  upon  as  his  con- 
tract, nor  be  shown  to  be  such  by  any  evidence  extrinsic  to 
the  deed  itself.  Moor,  70.  Cong's  case.  9  Ap.  76,  77. 
Bogart  V.  De.  Bussy,  6  Johns.  R.  94.  Stone  v.  Wood,  7 
Cowen,  453.     iS^cer  v.  Field,  10  Wendell,  86.    ElweU  v. 
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Sum,  16  MasB.  R.  42.  I  HUr9  Law  R.  155.  AppUtan  v. 
Sinks,  5  East,  1 48.  iHopd.  4-  Malk.  450.  Ducary  ?.  Gi/I, 
5  M4mro0*4  R.  562,  566  to  570.  Bibb,  Ch.  J.  dissented,  oo 
the  grounds  that  in  th$  deed^  the  attorneys  professed  to  act 
M  #tcc&^  and  to  convey  the  interest  of  the  prineipaL 
StinchfiM  V.  LUtlSt  1  Gi^esiU.  S3 1.    Cofrttrn  ▼.  EUenwood, 

4  iW.  Hamp.  R.  99.    £«oAk  ▼.  .^Ifeacaiu/er^,  1  Hawk.  JR.  413. 

5  id.  155,  &  C.  Harper  v.  Hampton,  1  ilarr.  ^  JoAn.  623, 
(706,)  and  «ee  SmUh'e  lessee  v.  P«rfy,  id.  706.  No  diflferent 
role  appears  to  have  been  adopted  in  any  state  of  the 
union. 

IL  The  same  rule  is  applied  to  the  con^sition  and  iv- 
lease  4^  a  debt.  If  the  release  is  not  in  the  name  of  the 
principal,  it  is  void.  iUoor,  818«  Clark^s  leasee  ?.  Court- 
ney, 5  Peters f  319, 

K  No  instrument  in  writing  can  be  substantially  varied, 
or  contradicted  in  its  legal  import,  except  a  mere  tedmicai 
receipt.  KeUogg  v.  RicKards,  14  WendM,  1 16.  The  deed 
of  Granniss  6l  Mead  contain^  covenants  to  do  various  acts 
in/uturo,  and  to  abstain  from  doing  others,  and  is  in  all  re- 
spects unlike  a  mere  receipt.  ^*  Since  a  bill,  note  or  deed 
may  be  condodod  by  an  agent,  such  instruments,  when  so 
coDcUded,  if  they  express  to  be  made  for  the  principal,  will 
bind  him,  but  otherwise  not,  because  no  evidence  will  be  ad" 

mUted  to  control  their  purport.  Comyn's  Dig.  Attorney, 
c  14,  U.  3. 

2.  Such  testimony  is  not'Mly  contrary  to  the  statute  of 
frauds,  but  to  the  maxims  of  the  common  law.  The  general 
rule,  that  such  evidence  is  inadmissible,  "  ought  not  to  be  a 
subject  of  discuseion.  It  is  as  well  grounded  in  reason  and 
policy  as  in  authority."  1  Johne.  Ch.  R.  439.  Stackpole,  v. 
Arnold,  1 1  Mass.  R.  27.  Arfrideon  v.  Iradd,  12  id.  173. 
A  written  contract,  signed  and  sealed,  merges  in  itself,  all 
preliminary  conversations,  all  understandings,  and  intend* 
roents  of  the  parties.  It  becomes  the  test  of  the  parties'  lia- 
bilities. It  is  the  sole  evidence  of  their  rights  growing  out 
of  the  transaction  of  which  it  speaks.  It  is  the  parties'  re- 
cord, their  protection  against  frauds  the  uncertainty  of  mem- 
ory, the  death  or  perjury  of  witnesses.    That  persons  not 
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named,  or  alluded  to  in  it,  can  be  shown  by  parole  to  be 
the  principals,  and  then  be  charged  hj  force  of  the  instnh 
ment  itself  \n  all  respects  as  if  they  were  the  persons  actual- 
ly executing  it,  is  too  preposterous  to  be  argued.  Such  a 
doctrine  would  overturn  all  authority,  violate  common  sense, 
destroy  all  certainty  and  security  in  human  transactions,  and 
open  the  door  to  frauds  and  perjuries.  Ertoin  ▼.  Sanders^ 
I  Cowen,  249.  Austin  ▼.  Sawyer^  9  id.  39.  Pattiaon  ▼• 
HuUf  id.  747,  753.  And  see  cases  dted  in  1  Cond.  Rep. 
Sup.  C.  U.  &  171,  note. 

III.  The  circuit  judge  expressly  permitted  the  defendants 
to  show,  and  the  plaintiffs  made  no  objection  to  their  show- 
ing, a  payment  in  whole  or  in  part,  of  the  note  in  suit,  ei- 
ther by  an  actual  receipt  by  Wells  &  Spring  of  a  part  of 
the  $9000,  or  by  a  conveyance  of  land,  or  any  thing  else. 
The  defendants  below  declined  doing  this,  and  insisted  on 
having  the  instrument  admitted  in  evidence  as  the  act  and 
deed  of  Wells  &,  Spring,  and  as  operating  suo  proprio  vi- 
gore,  as  a  full  compromise  and  discharge  of  the  note  in  suit. 
The  circuit  judge  ruled  that  the  matters  offered  to  be  prov- 
ed were  not  admissible  for  such  a  purpose ;  but  might  be 
proved  to  establish  a  payment ;  the  defendants  declined  go- 
ing into  the  evidence  with  that  view.  This  was  their  own 
fault.  They  knew  no  sueh  defence  could  be  made  out  of 
the  true  facts  of  the  case.  Hence  it  became  necessary  for 
them  to  conclude  and  estop  Wells  &  Spring  from  recover- 
ing, by  force  of  the  deed  itself;"  without  regard  to  the  truth 
of  the  case.  If  this  effect  could  not  be  given  to  it,  they  had 
no  defence. 

IV.  The  deed  of  December  12  was  also  properly  reject- 
ed, because  the  power  of  attorney  is  special.  The  creditors 
only  authorize  Granniss  &  Meade  to  sue  for,  compromise  and 
discharge  debts  owing  to  and  detained  from  them  "  by  Sam- 
nel  S,  Hill."  This  note  was  in  Wells'  &  Spring's  hands  a 
debt  against  Thomas  Evans  &  Sons  only.  They  parted 
with  goods  on  its  credit.  It  had  some  eight  months  to  run 
when  the  deed  of  Dec.  12  was  executed.  The  makers  were 
perfectly  responsible.    Hill  had  failed  in  October.    Why 
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8hou|d  Granniss  <&  Meade  conjecture  either  from  the  terms 
of  the  letter  of  attorney  or  the  pecuniary  condition  of  Ev- 
ans &  Sons,  or  from  any  other  facts  appearing  in  the  case, 
that  they  had  power  to  effect  Wells'  and  Spring's  rights  as 
to  this  note  ?  Why  compromise  a  demand  perfectly  good  ? 
Before  it  could  become  Hill's  debt,  or  he  could  be  chargea- 
ble on  account  of  it  to  Wells  &  Spring,  the  makers  must 
fiiil  to  pay  th^  note,  and  he  must  be  charged  as  endorser. 
It  was  not  to  compromise  notes  against  third  persons  which 
these  creditors  had  bought  that  Granniss  &  Meade  were 
made  their  attorneys,  but  to  adjust  and  settle  the  debts  **  due 
owing  and  payable  (to  them)  and  detained  from  them  by 
Samuel  S.  Hill"  All  the  general  grant  of  power  is  de- 
clared to  be  given  **  for  that  purpose."  Hence  if  the  deed 
had  been  executed  in  the  name  of  Wells  &.  Spring,  it  could 
have  no  operation  on  the  note  in  suit.  RossUer  v.  RossUer^ 
8  Wendell,  494. 

y.  The  defendants  in  error  having  been  admitted  to  be 
bona  fide  holders  of  the  note  for  value,  in  the  usual  course 
of  trade,  their  title  could  not  be  impeached  by  the  evidence 
of  fraud  in  the  inception  of  the  note  offered  by  the  defend- 
ants below  ;  and  that  evidence  was  therefore  properly  exclu- 
ded. 

After  advisement,  the  following  opinions  were  delivered  : 

By  the  Chancellor.  It  was  conceded  upon  the  trial 
that  the  plaintiffs  were  the  bona  fide  holders  of  the  note  in 
question,  for  a  valuable  consideration ;  having  received  the 
same  from  Hill,  the  payee,  in  the  due  course  of  business,  in 
payment  for  goods  delivered  to  him  at  the  same  time. 
Therefore  it  was  no  defence  whatever  to  the  suit,  that  Hill 
had  received  the  note  for  a  special  purpose,  or  that  one  of 
the  partners  had  lent  the  credit  of  the  firm  without  the 
knowledge  and  consent  of  his  copartners,  as  there  was  no- 
thing in  the  nature  of  the  transaction  to  apprize  the  plain- 
tiffs that  it  was  not  a  note  given  by  the  defendants  to  Hill, 
for  a  copartnership  debt.    It  cannot  be  denied  that  the  judge 
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at  the  trial  gave  to  the  defendants  the  utmost  latitude  of 
proving  the  payment  of  any  money  to  the  plaintiffs^  or  to  their 
agents,  or  any  land  or  other  thing  as  a  credit  or  payment, 
either  by  Hill  or  by  any  other  person ;  and  that  be  only 
meant  to  exclude  the  proof  offered  as  legal  evidence  of  a 
release,  or  as  a  good  accord  and  sati^adion  of  the  whole 
debt.  The  decision,  too,  was  made  in  terms  which  it  was 
impossible  for  the  counsel  for  the  defendants  to  misunder- 
stand* It  is  evident,  therefore,  that  the  defendants  were  un*> 
willing  to  have  a  share  of  the  $9000  applied  on  this  note : 
either  because  they  wished  to  retain  a  right  to  proceed  in  the 
name  of  Hill  against  Granniss  &  Meade,  upon  the  supposi- 
tion that  they  had  rendered  themselves  pereanally  liable  un- 
der their  agreement  of  the  1 2th  of  December,  1835 ;  or,  which 
is  more  probable,  that  they  were  conscious  that  no  part  of  the 
$9000  was  received  on  account  of  this  particular  debt  due  to 
the|plain tiffs.  The  only  real  question  for  consideration,  there- 
fore, is  whether  the  evidence  offered  was  sufficient  to  estab- 
Ibh  a  technical  release  of  the  debt,  or  an  ^accord  and  satis- 
faction  thereof. 

As  a  release,  it  certainly  was  not  valid,  either  in  form  or 
in  substance.  I  am  inclined  to  think  the  learned  judge  who 
delivered  the  opinion  of  the  supreme  court,  is  right  in  sup- 
posing that  one  of  two  copartners  can  execute  a  power  un- 
der his  own  seal,  authorizing  his  attorney  to  release  a  debt 
due  to  the  firm.  But  there  was  no  evidence  offered  in  this 
case  to  show  that  the  power  of  attorney  executed  by 
Spring,  for  himself  and  his  copartner,  was  intended  to  ap- 
ply to  this  note ;  which,  at  the  time  of  the  execution  of  that 
power,  was  not  a  debt  d«e,  awing  and  payable  to  the  firm 
of  SaxMul  5.  Hii/,  and  to  such  debts  alone  the  power  ap- 
plies. There  was  not  even  an  offer  to  show  that  Spring,  at 
the  time  he  gave  that  power,  knew  that  this  was  an  accom- 
modation note,  so  that  Hill  would  in  equity  be  bound  to  pay 
the  note  to  relieve  the  draweis  although  he  might  not  be 
chained  as  endorser.  Besides :  as  a  power  to  execute  a  re- 
lease under  seal,  which  will  discharge  a  debt  without  actual 
satisfiBiction,  must  itself  be  under  seal,  a  release  which,  was 
not  authorized  by  the  power  under  which  it  was  intended  to 
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be  executed,  cannot  be  made  good  by  a  subseqaent  parol 
ratification  thereof.     Sory  on  Agency,  287,  ^  842. 

Again :  The  instrument  offered  in  evidence  in  this  case 
as  a  release  of  the  debt  was  not  executed  in  the  names 
of  the  plaintiffs,  or  of  either  of  them,  or  by  Granniss  & 
Meade  as  their  agents  or  attorneys ;  nor  were  the  plain* 
tiffs  named,  or  even  alluded  to  in  that  instrument.  Where 
a  contract  is  not  necessary  to  be  in^  writing  to  give  it  va« 
Iidiiy»  the  constituent  may  be  bound  by  an  agreement  of 
bis  agent  which  is  in  fact  made  for  his  benefit,  allhough  he 
is  not  named  at  the  time,  and  sometimes  where  he  is  nol 
known  10  the  party  with  whom  bis  agent  contracts;  and 
even  where  it  is  necessary  foiv  the  contract  to  be  in  writing 
to  give  it  validity,  the  constituent  may  be  bound  by  it,  if  it 
appear  in  any  pert  of  the  instrument  that  it  was  intended 
to  be  executed  by  his  agent  for  him,  in  the  character  of 
agent  merely.  iSfory  on  Agency,  1 43,  ^  1 54>  and  caeee  there 
aited.  But  where  it  is  necessary  that  the  instrument  to  be 
executed  by  an  attorney  under  a  power  should  operate  as 
the  deed  of  the  constituent,  under  seal,  to  convey  an  estate 
or  interest,  or  to  release  a  right,  without  a  full  compensa- 
Uon  received  or  secured  to  be  paid,  it  must  not  only  appear 
to  have  been  executed  by  the  agent  for  the  principal,  but  it 
must  be  executed  in  his  name,  so  as  to  make  it  his  deed,  (a) 
Though,  if  the  deed  is  actually  made  in  the  name  of  the 
principal  and  purports  upon  its  face  to  be  bis  deed,  and  not 
the  deed  of  the  attorney  or  agents  for  the  principal  merely, 
it  is  not  necessary  that  a  particular  form  of  words  sbouU 
be  used  in  the  execution  thereof.  Wilkee  v.  Back,  3  EaaVe 
R.  142.  Appleton  v.  Burka,  5  id.  148.  A  parol  agreement 
for  the  release  of  a  debt  without  satisfaction,  or  upon  receive 
ing  a  part  thereof  only,  from  the  debtor,  is  not  valid,  either 
nt  law  or  in  equity,  without  a  release  under  seal ;  and  parol 
evidence  to  show  that  an  instrument  which  is  not  a  release 
was  intended  to  be  such,  is  inadmissible.  Harrison  v.  Wil^ 
cox,  2  Johne.  R.  448.  Acker  v.  jp&oenix,  4  Paige^e  R.  306. 
The  offer  in  this  case,  therefore,  to  prove  by  parol  that  the 

(a>See  The  Bankof  IheMetropoliay.  GrettsepHck,  14  Peters*  R.  19. 
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instrument  executed  by  Granniss  &.  Meade  was  intended 
to  be  something  different  from  what,  upon  its  face,  it  purpor- 
ted to  be,  was  entirely  inadmisssible  for  the  purpose  for  which 
it  was  offered ;  and  the  evidence  was  properly  rejected  by  the 
judge. 

Nor  was  all  or  any  of  the  testimony  offered  in  this  case 
suflScient  to  show  an  accord  and  satisfaction  of  the  debt 
for  which  the  suit  was  brought.  If  the  deed  from  Hill  to 
Mather,  when  taken  in  connection  with  the  declaration  of 
trust  executed  at  the  same  time,  was  not  absolutely  void,  as 
made  upon  trusts  not  authorized  by  the  revised  statutes,  so 
as  to  convey  no  interest  whatever  to  the  trustee,  Mather 
was  not  bound  to  convey  the  4and  to  these  plaintiffs  or  to 
any  other  persons  for  their  benefit.  Neither  had  he  any 
right  to  do  so,  as  it  would  have  been  a  direct  violation  of 
his  trust.  By  the  terms  of  that  trust,  he  was  to  convey  to 
the  holders  of  this  note  of  Thomas  Evans  &  Sons,  the  four 
parcels  of  land  described  in  the  declaration  of  trust,  only  in 
case  such  holders  would  receive  the  lands  in  fuU  payment. 
If  they  should  decline  taking  the  same  in  full  payment  and 
discharge,  then  they  were  to  be  offered  to  Evans  Sl  Sons, 
upon  their  taking  them  in  full  satisfaction  of  their  liability ; 
and  if  they  declined  taking  the  lands,  and  releasing  Hill  from 
his  liability  on  the  note,  the  trustee  was  to  sell  or  mortgage 
such  lands  for  the  benefit  of  the  class  of  creditors  named 
therein,  with  a  further  trust  as  to  the  surplus,  to  indemnify 
Ss^nford  and  pay  all  Hill's  other  creditors.  Hill,  therefore,  bad 
no  right  to  change  the  nature  of  these  trusts  afterwards,  espe- 
cially by  parol,  so  as  to  authorize  a  transfer  to  these  plaintiffs 
or  to  their  agents  in  part  payment  of  this  note ;  or  rather  as 
security  for  the  new  note,  which  he  was  to  give  for  the  bal- 
ance of  the  debt  when  this  note  was  given  up.  The  verbal 
agreement,  therefore,  which  this  instrument  was  probably  in- 
tended to  be  evidence  of,  even  if  it  had  not  been  void,  so  far 
as  related  to  the  conveyance  of  the  lands  under  the  statute  of 
frauds,  was  a  mere  executory  agreement  amounting  to  an  at- 
tempted accord,  but  no  satisfaction  of  the  debt.  The  law  is  well 
settled,  that  an  accord  without  satisfaction  is  no  bar  to  the 
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recovery  of  the  debt.  Filch  v.  StUtton,  5  East's  R.  230.  1 
RoUs's  Abr.  tii.  Accord,  pL  11,  12,  13.  9  Coke's  R.  by 
T%omas  fy  Fraser,  79,  i.,  note  R  If  the  conveyance  to 
Mather  was  valid,  there  will  probably  be  no  difficulty  in  the 
plaintiffs  in  error  getting  the  lands,  or  the  proceeds  thereof 
for  their  indemnity,  in  conformity  with  the  provisions  of  the 
trust ;  and  if  any  part  of  the  $9000  was  intended  to  apply 
towards  this  debt,  they  would  have  had  the  full  benefit 
thereof,  if  they  had  not  declined  to  avail  themselves  of  the 
ofier  which  was  made  to  them  upon  the  trial. 

1  think,  therefore,  that    the  judgment  of  the  court  below 
was  not  erroneous,  and  that  it  should  be  affirmed. 

By  Senator  Edwards.  The  principal  question  iti  this 
case  is,  was  the  instrument  executed  by  Granniss  fy  Meade, 
admissible  in  evidence  for  the  purposes  for  which  it  was  of- 
fered by  the  defendants'  counsel  ?  I  have  no  doubt  that  the 
power  of  attorney  to  Granniss  &  Meade  was  sufficient  to  en- 
able them  to  make  the  compromise  and  to  release  the  note ; 
for  they  were  authorized  by  it  to  do  and  perform  every  thing 
proper  and  necessary  in  the  premises,  as  fully  and  amply 
to  all  intents  and  purposes  as  the  parties  themselves  could 
do  were  they  personally  present,  or  as  they  might,  if  the 
same  required  more  special  authority  ;  but  the  question  is, 
did  they  execute  the  release  in  due  -  form,  to  discharge  tl^e 
note  in  controversy  ?  The  counsel  wished  to  introduce  the 
release  to  show  they  were  acting  in  the  capacity  of  agents, 
or  attorneys,  and  thereby  bound  their  principals,  but  the  re- 
lease shows  no  such  thing.  It  shows  they  were  acting  in 
their  individual  capacity,  and  their  principals  are  no  where 
even  named  in  the  release.  The  agent,  to  bind  the  princi- 
pal by  deed  in  writing,  must  execute  the  deed  in  the  name 
of  the  principal.  There  is  no  law  better  settled,  or  more 
uniformly  declared  in  th^  whole  code  of  jurisprudence  than 
this,  and  none  that  has  so  uniformly  received  the  sanction 
and  approbation  of  the  various  judicial  tribunals  of  this 
country.  Combs'  case,  3  Coke,  76,  pt.  9,  is  the  first  case 
upon  this  point,  and  has  been  quoted  with  approbation  by 
almost  every  judicial  tribunal  to  which  this  subject  has  since 
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been  presented.  In  that  case  it  was  resolved  by  the  court, 
'<  That  where  any  one  has  an  authority  as  attorney  to  do 
any  act,  he  ought  to  do  it  in  his  name  who  gives  the  aatbor- 
ity  ;  for  he  appoints  the  attorney  to  be  in  his  place,  and  to 
represent  his  person,  and,  therefore,  the  attorney  cannot  do 
it  in  his  own  name,  nor  as  his  proper  act,  but  in  the  name 
and  as  the  act  of  him  who  gave  the  authority."  In  Elwood 
V.  Shaw,  16  Mass.  JR.  46,  the  court  say  the  authority  of 
Combos  case  is  not  at  all  shaken  by  modern  decisions ;  all 
concur  in  laying  it  down  as  an  indispensable  requisite  to 
give  validity  to  a  deed,  executed  by  an  attorney,  that  it 
should  be  made  in  the  name  of  the  principd.  In  fVeUh  ▼• 
Parish,  1  HilVs  JR.  161,  the  court  say,  ComVs  case  seems 
to  have  laid  the  foundation  for  the  rule  which  has  been  fol- 
lowed ever  since. .  See  also  Stone  v.  Wood,  7  Cowen,  453 ; 
Spencer  v.  Field,  10  Wendell,  87  ;  Colbum  v.  Elwood,  4 
N.  Hamp.  R.  102 ;  Harper  v.  Hampton,  I  Har.  Sf  John. 
710;  Lock  V.  Alexinders,  1  HawVs  /i.  4 1 2 ;  Comyn^s  Dig. 
tit.  Attorneys, C.  14 ;  Frontin  v.  Sniall,!  Ld.  Raym.  14, 18, 
Wilkes  V.  Back,  2  East,  142;  Story  on  Agency,  137  ;  2 
KenVs  Coram.  631,  n.  c.  Numerous^  other  cases  and  au- 
thorities might  be  referred  to,  but  it  is  needless  to  multiply 
them  in  support  of  a  principle  of  law  so  well  settled  and 
universally  known. 

As  the  instrument  itself,  therefore,  waa  not  admissible  as 
tegal  evidence  to  bind' the  principals,  ought  the  parol  testi- 
mony which  was  ofTerred  to  explain  it,  to  have  been  received? 
Th  s  was  a  written  instrument  under  seal,  a  deed,  one  of 
the  most  sacred  instruments  known  to  the  law.  What  was 
the  object  of  the  parol  testimony  ?  It  was  to  show  that  a 
deed  which  did  not  purport  to  be  executed  by  Granniss  &. 
Meade  as  agents,  -was.  so  executed  by  them ;  that  a  deed 
which  did  not  profess  to  bind  their  principals,  did  bind 
them  ;  and  thereby  convert  the  instrument  under  seat  into 
a  totally  different  one,  and  thus  contravene  one  of  the 
most  sound  and  salutary  rules  of  evidence.  There  is  no 
rule  better  settled  than  that  which  declares  that  parol  evi- 
dence is  inadmissible  to  contradict  or  substantially  vary  the 
legal  import  of  a  written  agreement,  and  especially  one  un- 
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der  seal.  Id  the  case  of  Slephens  v.  Cooper,  1  Johns,  Ch. 
M.  499,  Chancellor  Kent  says :  <*  This  general  rule  is  cer- 
tainly not  to  be  questioned  or  disturbed.  It  ought  not  to 
be  a  subject  of  discussion."  StackpoU  v.  Arnold,  1 1  Aia99. 
M.  98.  IMlogg  V.  Richardson,  14  Wendell,  1 16.  Again  : 
it  is  said  in  Camyn^e  Dig.  tit.  Attorneys,  C.  14,  n.  3,  that 
'^  since  a  bill  or  note  may  be  concluded  by  agent,  such  iti^ 
fltniments,  when  so  concluded,  if  they  express  to  be  made 
for  the  ppincipd,  will  bind  him^  but  otherwise  not,  because 
00  evidence  will  be  admitted  to  control  their  purport."  For 
these  reasons  it  clearly  appears  to  roe  that  the  court  was 
fight  in  excluding  the  parol  testimony  offered  to  explain  the 
release,  or  instrument,  executed  by  Qranniss  &  Meade. 

From  the  view  I  ha?e  taken  of  this  case,  as  I  do  not  con- 
«der  HiH  discharged  by  the  instrument  executed  by  Gran- 
niss  Sl  Meade,  it  is  unnecessary  to  consider  the  first  point 
raised  by  the  counsel  ^er  the  plaintiffs  in  error ;  nor  is  it 
necessary  to  consider  the  third  point  raised  by  him  under 
his  offer  to  prove  that  the  note  was  an  accomo^odation  note, 
lent  to  Hill  without  consideration,  inasmuch  as  the  note  wa3 
transferred  to  hona  fide  purchasers  for- a  valuable  conside- 
ratioa. 

I  am  /or  affirmiiig  the  jodgnseot  of  the  supreme  court. 


By  Senator  Vcbtlancx.  I  think  the  judge  at  the  trial, 
and  the  supreme  court  on  the  motion  to  set  aside  the  ver- 
dict, were  right  in  considering  the  sealed  instrument  exe- 
cuted by  Granniss  and  Meade,  as  insufficient  in  itself,  as  a 
release  of  jLhe  debt  binding  upon  those  whom  they  are  al- 
leged to  have  represented  as  principals.  It  was  executed 
ki  their  owb  names  and  without  any  mention  of  the  plain- 
tiffir  below  as  their  principals.  The  doctrine  is  well  settled 
ibat  every  wntten  contract  made  by  an  agent,  should,  in 
order  to  be  b'mding  upon  the  principal,  purport  on  its  face 
to  be  made  by  bim,  and  should  be  executed  in  his  name  and 
aot  in  the  name  of  his  agent ;  this  is  held  most  strictly  as 
to  all  instruments  under  seal.  The  decisions  carry  this  rule 
to  a  greater  length  than  would  now  be  deemed  necessary 
or  expedient.    If  the  question  were  now  within  the  discre* 
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tion  of  the  courts,  greater  latitude  would  doubtless  be  al* 
lowed,  but  as  the  law  stands,  this  strictness  as  to  sealed  in- 
struments can  only  be  relieved  by  legislative  interference, 
as  has  been  done  in  some  of  the  states  of  the  union. 

If  from  the  circumstances  of  the  case  this  transaction  re»* 
quires  for  its  validity  the  legal  and  technical  operation  of  a 
sealesjl  instrument,  so  that  this  release,  (supposing  it  had 
been  made  in  the  name  of  the  presumed  principals,)  could 
have  been  good  only  under  seal,  then  this  rule  unquestiona* 
•Uy  applies  in  all  ita  rigor  ;  and  it  would  require  the  solemr 
nity  of  a  deed  to  give  it  efficacy,  if  the  facts  were  that  the 
undertaking  on  the  part  of  the  party  to  be  discharged  had 
not  been  executed,  or  if  it  was  meant  as  a  release  of  a  larger 
•um  upon  payment  of  a  smaller.  20  JohnM.  R,  78.  But 
it  has  been  urged  that  the  seal  and  formality  of  a  deed 
were  here  mere  surplusage,  and  that  rejecting  the  seal,  the 
instruaaent  was  merely  a  paper  in  the  nature  of  a  receipt, 
and  entitled  to  be  more  leniently  construed.  The  courta, 
whilst  they  have  adhered  with  little  relaxation  to  the  liter#> 
al  rule  of  the  old  law,  in  respect  to  bonds,  conveyances,  or 
other  iiistrumenta  to  the  legal  operation  of  which  the  formal* 
ity  of  a  deed  is  essential,  have  given  a  much  more  liberal 
exposition  of  less  formal  writings,  and  more  especially  to 
those  intended  as  the  evidence  of  ordinary  commercial 
transactions.  "  lo  such  cases  in  furtherance  of  the  public 
policy  of  encouraging  trade,  if  it  can  upon  the  whole  in«> 
strument  be  collected,  that  the  true  object  and  intent  are  to 
bind  the  principal,  and  not  merely  the  agent,  courts  of  jus* 
tice  will  adopt  that  construction  of  it,  however  informally  it 
may  be  expressed."  I  state  the  rule  as  it  has  been  deduced 
by  Judge  Story,  in  his  Treatise  on  Agency ^  ch.  7,  ^  1S4, 
from  numerous  cases  decided  within  the  present  century, 
since  the  beginning  of  which  this  more  liberal  interpretation 
has  been  forced  upon  courts  by  the  necessities  of  trade  and 
the  gross  hardship  of  the  old  doctrine  wiien  applied  to  in«» 
formal  and  hastily  written  papers.  On  examining  these 
authorities  it  will  indeed  be  found,  as  the  learned  common* 
tator  says,  by  no  means  ^'  easy  to  reconcile  all  the  cases  in 
the  books  on  this  subject. "    Nevertheless,  i  bdieve  he  Imui 
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€tated  the  true  principle  to  be  deduced  from  them,  and  I 
•would  willing  aid  in  lending  the  authority  of  this  court  to  es- 
tablish so  salutary  a  rule. 

Nor  should  I  hesitate  to  apply  the  same  useful  rule  of  in- 
terpretation of  sealed  instruments,  whenever  the  seal  was 
not  absolutely  essential  to  their  legal  efficacy,  that  is  to  say, 
whenever  that  was  undertaken  to  be  done  by  deed,  which 
could  as  well  be  done  by  any  written  evidence  of  a  simple 
contract  But  the  difficulty  of  the  present  case  is,  that  al- 
lowing this  rule  otherwise  to  apply,  the  stipulation  or  re- 
lease is  so  drawn,  that  it  cannot  be  inferred,  from  the  in- 
stnuDent  alone,  that  its  intent  was  to  compromise  on  behalf 
cf  the  pUnniiffi  below,  and  that  it  was  not  merely  a  special 
undertaking  of  Granniss  and  Meade,  to  arrange  the  affairs. 
Nor  is  this  made  more  clear  by  comparing  the  instrument 
^ith  the  power  of.  attorney,  under  which  they  were  author- 
ized to  compromise  with  Hill,  for  it  is  by  no  means  appa- 
rent there,  that  such  a  contract  as  this  was  within  the  power 
granted.  It  is  even  possible  that  other  facts  might  show 
this  to  have  been  an  independent  contract  on  the  part  of 
these  agents.  As  a  release,  therefore,  obligatory  in  inself 
upon  the  plaintifls  below,  I  think  the  instrument  invalid.  It 
is  binding  personally  on  the  agents  who  signed  it,  not  upon 
the  principals  who  can  be  known  only  from  conjecture  or  cir- 
cumstantial inference* 

It  strikes  tne,  however,  that  there  is  another  and  differ- 
ent view  to  be  taken  of  this  case.  80  far  as  we  can  judge 
from  the  evidence  offered  and  excluded  as  well  as  that  ad- 
mitted, it  may  have  been  that  there  was  an  actual  com- 
promise inade  by  these  atlornies  with  Hill,  and  a  stipula- 
-iion  to  discharge  and  return  all  the  notes  endorsed  and  used 
l>y  him  'for  his  own  accommodation,  of  which  the  note  on 
which  the  suit  was  brought  was  one.  This  compromise, 
whether  within  Ihe  authority  given  and  power  confided  to 
the  agents  or  not ;  whether  appearing  on  the  face  of  it  to 
be  made  by  the  principals  or  not,  if  afterwards  assumed 
and  ratified  by  the  principals,  would  be  good.  Such  ratifi- 
cation would  be  proved  by  accepting  from  Hill  the  several 
f>vopoilions  of  the  money  paid  by  him,  with  knowledge  of 
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the  stipulation  entered  into  by  their  agents.  Whenever 
the  principij  with  knowledge  of  the  facts  ratifies  the  acts 
of  his  agent,  he  will  be  bound  as  fuUy  by  his  contract,  as  if 
he  had  originally  given  him  direct  authority  for  that  very 
purpose.  The  ratification  relates  back  to  the  very  begin- 
ning of  the  transatcion.  '^  A  subsequent  sanction/'  says 
Chief  Justice  Best,  **  is  considered  the  same  thing  in  effect,  as 
an  assent  at  the  time.^'  4  Bing.  722.  Now  this  ratifioation 
may  be  evidenced  by  acts  ns  well  as  by  words.  Thua,  if  an 
agent  employed  to  purchase  goods  at  a  limited  price,  ex- 
ceeds his  instructions,  and  the  principal  with  fdl  knowledge 
of  the  facts,  receives  the  merchandize,  it  is  presumed  that 
he  intends  to  ratify  the  transaction.  Stwy  on  Agency,  ^ 
253  and  cases  cUed  in  note  4.  So  if  an  agent  sells  goods 
below  his  limits  and  send  an  account  to  his  principal  who 
draws  for  the  amount  of  sales;  this  amounts  to  a  ratifi- 
cation of  the  sale.  4  Mason  296.  See  also  Soames  v.  Spen- 
eery  1  DowL  if  RyL  32.  If  then  the  plaintiffs  below  receiv- 
ed their  share  of  payment  on  their  agent's  contract,  or  com- 
promise, knowing  what  it  was,  they  aflkmed  the  whole, 
and  made  it  their  own ;  for  it  has  been  held  in  repeated  de- 
cisions ever  since  the  old  case  of  Wilson  v.  Povttar,  2  Str. 
859,  that  the  principals  cannot  affirm  the  acts  of  their  agent 
in  part  and  avoid  the  remainder.  I  am  therefore  of  opin- 
ion, that  it  was  competent  for  the  defendants  below  to  in- 
troduce evidence  to  prove  that  the  plaintiffs  had  received 
their  proportion  of  the  monies  paid  by  Hill,  with  such  prob-' 
able  knowledge  of  the  terms  on  which  they  were  paid,  as 
would  ratify  the  accord  made  by  Granniss  and  Meade  ;  that 
it  was  next  competent  for  them  to  show  that  these  terms 
had  been  complied  with  by  Hill ;  and  the  release,  as  it  is 
called,  would  then  be  good  evidence  of  what  these  terms 
were. 

I  am  aware  that  it  can  be  objected  to  tlus  view  of  the 
ratification  of  the  compromise  by  the  acts  of  the  parties,  in 
receiving  partial  payments  or  otherwise,  that  it  is  questiona- 
ble whether  a  deed  can  be  ratified  by  any  mere  acquiescence 
or  act  short  of  a  similar  deed.  But  I  apply  to  the  present 
case  the  distinction  already  mentioned,  and  which  is  pointed 
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out  by  the  high  authority  I  have  cited,  that  the  strict  rule  aa 
to  sealed  instruments  applies  only  when  the  seal  and  formal- 
ity of  a  deed  are  essential  to  the  legal  effect  of  the  writing. 
When  it  r»  not  so,  the  Histruonent  is  to  be  treated  as  any 
other  written  stipulation.  But  if  this  should  be  doubted, 
there  ia  yet  another  view  which  is  sanctioned  by  much  and 
strong  authority.  The  ratificatioii  is  not  of  the  mere  instru* 
ment  itself,  but  of  the  agreement  of  which  the  instrument  is 
the  evidence.  Thi»  distinction  between  the  effect  of  deeds, 
notes,  bonds  and  other  written  instruments  in  themselves,  and 
as  evidence  of  contracts,,is  familiar  to  our  law.  They  may  be 
void  in  themselves  and  yet  good  to  prove  a  loan  or  a  con- 
tract. The  distinction  was  originally  taken  by  Lord  Mans- 
field and  his' associates,  in  Rebin^mi  v.  Bland^  2  Burr.  1080^ 
and  has  since  been  often  adopted  in  our  own  courts.  Thus  it 
was  held  in  the  supreme  court  and  in  this  court,  in  the  Utica 
Insurance  Co.  v.  Kip,  8  Cowen,  2&,  that  certain  notes  were 
void  as  neg<itiable  paper,  yet  that  the  loan  of  which  they 
were  evidence  was  not  void.  So  again,  in  4  Wendell,  654, 
the  court  say,  <<  A  note,  though  illegal  and  incapable  of  be* 
ing  the  foundation^  of  an  action,  may  still  be  used  in  evi- 
dence. It  is  void  only  as  a  security,  but  competent  evidence 
under  the  money  counts.''  On  the  same  ground,  in  a  late 
English  case,  Bieryley,  J.  said,  '*  if  there  be  a  debt  indepen- 
dent of  the  deed,  ^he  amount  of  which  is  to  be  ascertained 
by  the  deed,  the  existence  of  the  deed  will  not  prevent  the 
party  recovering  that  debt  upon  the  common  money  counts." 
Here  the  contract  itself  is  ratified,  not  the  deed  as  such, 
though  the  terms  of  the  contract  are  ascertained  by  the  in- 
strument under  seal. 

This  view  of  the  law,,  without  contradicting  former  decis- 
ions, appears  to  me  calculated  to  produce  a  just  and  equita- 
ble result,  not  only  in  the  present  instance  but  in  many  similar 
cases.  There  is  but  one  objection  to  it  of  much  weight,  and 
that,  though  apparently  supported  by  authority,  will,  I  think, 
upon  examination,  prove  unsound.  It  is  said  by  Judge 
Cowen,  "  The  legal  effect  of  the  instrument  was  to  bind 
Qranniss  Sl  Meade  personally,  and  evidence  that  it  was  in- 
tended to  bind  others  would  violate  the  rule  which  forbids 
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the  varying  of  a  written  instruntent  by  proof  aliunde"  The 
general  rule  unquestionably  is,  that  '<  parol  evidence  is  inad- 
missible to  contradict  or  substantially  vary  the  legal  import 
of  a  written  agreement."     1  Johns.  Ch^  R,  435«    Or  to  use 
the  language  of  a  more  recent  decision,  ^'  A  written  contract, 
with  or  without  a  seal,  cannot  be  contradicted  or  varied  by 
oral  testinKmy."     This  is  certain^ly  true,  and  yet  the  infer- 
ence of  Judge  Cowen  does  not  follow.     As  respects  the 
parties  to  the  written  contract,  it  is  invariably  true  that  oral 
testinMny  shall  not  be  admitted  to  discharge  the  liability  bo 
tneiKred,  or  to  vary  the  terms  or  conditions  of  the  bargain. 
AU  prior  negotiations  between  the  parties  are  presumed,  and 
reasonably  so,  to  be  merged  in  the  written  stipulations.  But 
such  written  stipulations  do  not  of  necessity  exclude  parol 
testimony  as  to  any  rights  of  either  party,  growiog  out  of 
(he  same  transaction  but  against  a  third  party.     There  are 
many  cases  arising  in  every  day's  affairs  where  justice  and 
policy  as  well  as  judicial  authority  require  that  principals 
should  be  charged  on  parol  evidence,  if  the  creditor  elect 
so  to  do,  although  a  contract  had  been  written  and  signed 
by  an  agent  so  as  to  make  himself  personalljf^  liable  to  the 
same  creditor  and  in  the  same  transaction.     Thus  an  agent 
who  exceeds  his  powers  and  in  that  transaction  draws  a  bill- 
of  exchange,  is  liable  on  his  personal  undertaking,  yet  parol 
testimony  is  admissible  to  show  that  the  principal  ratified 
such  transaction,  and  he  too  becomes  liable  on  the  contract* 
Shiras  v.  Morris ,  8  Cowen^  &1.  <Si^  also  RossUer  v.  Rossi- 
tetj  8  WendeUy  494.  Again :  a»  agent,  buying  without  dis- 
closing his  principal,  and  giving  a  bill  of  exchange  upon 
which  his  principal's  name  does  not  appear,  is  liable  himself 
on  his  bill,  but  the  principal  may  still  be  liable  also  for  the 
goods  bought,  if  on  parol  proof  the  jury  are  warranted  to 
say  that  the  goods  were  not  sold  on  the  exclusive  credit  of 
the  agent.     10  Wendell,  ^1\,     On  the  other  band,  where 
the  seller  of  goods  has  elected  to  give  credit  to  an  agent  in- 
stead of  the  person  for  whom  he  bought,  parol  evidence  has 
been  allowed  to  show  on  whose  credit  the  articles  were 
bought,  in  the  form  of  a  written  order  from  the  principals^ 
enumerating  the  articles  and  stating  the  terms  of  payment 
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This  was  so  held  in  a  very  leading  case  on  the  law  of  agen- 
cy, PattrB&n  v.  GandastqnA^  15  Eaat,  62.  So  also  it  is  held, 
both  in  England  and  here,  that  if  the  ma^fer  of  a  ship,  by  a 
writteVi  contract  in  his  own  name,  contract  for  repairs,  he  is 
of  coorse  liable  on  his  written  undertaking,  and  parol  proof 
of  ownership  will  also  make  the  otoner  liable.  The  same 
rule  applies  to  a  bottomry  bond,  to  charter  parties,  and  to 
bills  of  lading.  Abbot  on  Shipping,  part  2,  ch.  2,  3.  3 
Kent 3  Comm.  162,  163.  In  the  common  case  of  a  charter 
party,  executed  by  the  master  of  a  ship,  it  is  not  doubted 
that  his  owner  is  bound  by  the  contract  in  some  form  or 
other;  but  it  is  a  little  doubted  that  the  master  may  be 
sued  on  it  as  his  own  deed.  Indeed  nothing  is  more  com- 
mon than  for  a  contract  to  be  made  by  which  the  agent  is 
personally  bound,  and  which  yet  is,  ex  conaequenti,  binding 
on  the  principal  also,  although  not  a  direct  party  to  the  in- 
strument. Story  on  agency^  ^  278.  In  these  and  nume- 
rous other  cases,  oral  proof  of  interest,  of  ownership  or  of 
ratification,  which  would  not  be  admitted  to  explain  away 
the  written  agreements  or  negotiable  paper  of  an  agent  thus 
Innding  himself,  will  yet  be  admitted  to  charge  some  other 
person  with  a  similar  liability.  The  written  instrument  is 
held  to  merge  all  former  conversations,  n^otiations  and  ex- 
planations between  the  parties  privy  to  it,  but  it  should  not 
and  does  not  control  the  rights  of  either  party  against  an- 
other person  responsible  on  the  same  account,  with  whom  no 
written  agreement  has  been  directly  made.  The  writing  is  to 
such  third  person  a  negotiation  inter  alios,  and  can  only  be 
received  as  inferential  evidence  touching  his  liabilities,  not  as 
exclusive  of  all  other  testimony.  The  law  will  not  permit 
parties  to  contradict,  by  external  evidence,  their  own  written 
contract.  This  is  a  sound  principle  of  legal  policy,  but 
surely  it  does  not  follow  from  this  that  the  written  contract 
between  A.  and  B.,  which  is  conclusive  as  to  them,  must  be 
of  necessity  so,  as  to  the  proof  of  any  rights  or  claims  of  A. 
against  C,  merely  because  they  grow  out  of  the  same  busi- 
ness. Numerous  as  are  the  authorities  and  decisions  for  the 
exclusion  of  parol  evidence  offered  in  order  to  discharge  the 
liability  of  persons  bound  by  their  own  written  agreement, 
Vol.  XXII.  44 
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I  have  found  but  one,  1 1  Mase.  R.  27,  which  extends  the 
doctrine  so  as  te  make  the  written  evidence  of  one  man's  li- 
ability on  a  contract,  exclusive  of  all  parol  testimony  of  the 
liability  of  another  on  the  same  matter.  This,  as  I  have  al- 
ready shown,  is  contradicted  by  many  well  settled  decisions, 
and  I  conceive  that  the  equity  of  the  present  cause  demands 
thaUit  should  be  added  to  the  number. 

On  the  whole  of  the  matter,  my  opinion  is,  that  if  the  de- 
fendants below  could  show  by  parol  proof  that  the  plaintiffs 
had  ratified,  or  assumed  by  their  acts  or  assent,  the  bargain, 
of  which  the  release  under  seal  signed  by  the  agents  them- 
selves* contained  the  terms,  such  proof  should  have  been  ad- 
mitted ;.  that  the  release  itself  should  be  admitted  in  evidence 
of  the  terms  of  the  compromise  so  ratified  or  assumed ;  and 
that  it  was  then  competent  to  show  the  performance  of  those 
terms  by  part  payments,  making  a  new  note  or  security,  or 
by  conveyance  of  lands. 

As  the  judge  at  the  trial  refused  to  admit  the  release  in 
evidence,  or  to. allow  proof  of  the  payments  as  made  under 
it  for  any  other  piu-pose  than  as  a  credit  or  partial  payment , 
and  regarded  the  conveyance  of  the  lands  as  admissible  only 
for  the  same  purpose,  L  think  the  judgment  of  the  supreme 
court  sustaining  his  opinion  should  be  reversed,  and  a  new 
trial  granted. 

After  reading  the  above  opinion.  Senator  Verplanck  ad- 
ded,, in  substance  as  follows  : 

The  opinion  just  read  by  me  was  prepared  without  anti- 
cipating a  difficulty  as  to  the  effect  and  validity  of  the  com- 
promise, which  has  just  been  stated  by  the  chancellor  :  it  is, 
that  the  conveyance  of  the  lands  in  trust  by  Hill  is  a  nuHity, 
being  to  convey  to  certain  creditors  in  satisfaction  of  debts  ; 
and  in  case  of  their  refusal  to>  accept,  then  to  sell  or  mort- 
gage for  their  general  benefit — which  is  not  among  the 
trusts  enumerated  in  the  revised  statutes,  as  valid.  This 
objection  was  not  taken  in  argument  before  us,  nor  is  it  no- 
ticed in  the  opinion  of  the  supreme  coiuU  I  have  therefore 
groat  reluctance  to  enter  into  the  discussion  of  the  point, 
even  had  I  given  it  greater  attention  than  I  have  done,  as  it 
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would,  in  this  iodirect  way  and  without  argument,  perhaps, 
affect  other  and  greater  questions  of  oar  yet  unsettled  law 
of  trusts  under  the  revised  statutes. 

I  can  therefore  only  express  my  opinion,  as  at  present  ad* 
vised,  that  the  conveyance  in  trust  to  seH  or  mortgage  in 
certain  alternatives,  does  pass  a  legal  estate  to  the  grantee  ; 
that,  independently  of  that  estate,  the  trust  to  convey  in  sat- 
isfaction of  prior  debts,  though  in  itself  probably  void  as  a 
trust  J  is  yet  good  as  a  special  power  in  trust.  It  falls  with- 
in the  definition  of  the  statute.  *'  It  is  an  authority  to  do 
some  act  in  relation  to  lands  in  the  creation  of  estates, 
wliich  the  owner  granting  such  power  might  himself  law- 
fully perform."  1  i2.  iS.  732,  i^  74.  It  is  special,  because 
^  the  persons  to  whom  the  disposition  of  the  lands  under 
the  power  is  to  be  made  are  designated  ;  and  according  to 
ihe  95th  <^,  it  is  also  a  special  power  intrust.  If  so,  the 
instrument  is  valid  and  effectual  for  all  the  purposes  of  the 
compromise,  especially  when  the  grantee  of  the  power  ten- 
dered its  full  and  legal  execution. 

As,  however,  the  consideration  of  the  legal  effect  and 
character  of  the  instrument,  as  well  as  of  the  conditions  of 
the  compromise  and  of  their  actual  or  tendered  performance 
were  excluded  by  the  judge,  I  think,  that  independently  of 
the  correctness  of  my  view  of  the  legal  character  of  the  in- 
strument, a  new  trial  should  be  granted. 

On  the  question  being  put.  Shall  this  judgment  be  reverS" 
ed  1  the  members  of  the  court  divided  as  follows  ; 

In  the  affirmative :  Senators  Fubman,  Hawkins,  Hull, 
Hunt,  Huntington,  Matnaro,  Nicholas,  Peck,  Powers, 
Skinner,  Sterling,  Verplanck,  Works — 13. 

Ill  the  negative  :  The  President  of  the  Senate.  The 
Chancellor,  and  Senators  Edwards,..  H.  A.  Livingston, 
Paige,  Wager — ^6. 

Whereupon  the  judgment  of  the  supreme  court  was  re- 
versed, and  a  venire  de  novo  awarded. 


♦»- 


348  CASES  IN  THE  COURT  OF  ERRORS. 


The  Commercial  Bank  of  BurFAiiO  v.  Kobtrioht* 

An  action  of  assumpsit  liei  against  a  corporation  for  reusing  to  permit  a 
tranifer  of  itock  epon  iti  books ;  and  the  meaaare  of  damages  is  the  fall 
yalne  of  the  stock  at  its  higheat  price  at  any  time  between  the  refnsal 
and  the  commetuemetU  of  the  suit.  Qtiare.  Might  not  the  time  have  been 
extended  to  the  day  of  trial  f 

A  Uank  transfer  of  a  certificate  of  stock,  where  the  holder  has  affixed  his 
iiams  and  stai  upon  the  back  of  the  certificate  is  valid  ;  and  the  transferee 
ia  authorized  to  fill  it  up  hy  writing  a  transfer  and  a  power  of  attorney 
over  the  signature. 

Proof  of  ettftom  as  to  the  mods  of  transferring  stock  is  admissible. 

A  corporation  ia  bound  by  the  acts  of  Its  acknowledged  agsmts  in  the  com- 
mon transactions  of  the  corporation,  although  the  appointment  of  the 
agents  be  not  evidenced  by  the  records  of  the  corporation. 

A  transfer  of  stock  in  a  monied  corporation  is  good  as  between  the  vendor 
and  purchaser  althaugh  not  registerefi  in  the  transfer  book  of  the  corpor- 
ation, notwithstanding  a  statutory  prevision,  that  no  transfer  shall  be 
valid  unless  to  registered ;  the  evidence  of  right  to  the  stock  as  between 
the  parties  themselves  not  being  within  the  purview  of  the  statute. 

A  principal  is  bound  by  the  act  of  his  agent  in  disposing  of  his  property 
where  the  latter  is  furnished  witk  the  external  indicia  of  right  todispoaa 
of  it,  notwithstanding  that  he  may  have  deviated  from  the  secret  instme- 
tions  of  his  principal.* 

Error  from  the  «uprenie  court.  Kortright  brought  an 
action  of  asaumpaU  against  the  Commercial  Bank  of  BufFalo, 
for  the  refusal  of  the  bank  to  permit  a  transfer  to  be  made 
upon  its  books  of  100  shares  of  stock,  standing  there  in  the 
name  of  Pierre  A.  Barker.  On  the  first  of  October,  1 834, 
Barker  being  the  holder  of  a  certificate  of  stock,  signed  by 
the  cashier  of  the  Commercial  Bank  of  Buffalo,  stating  that 
he  was  entitled  to  100  shares,  of  the  value  of  $  100  each,  in 


*  The  Chaitcbllor,  who  delivered  a  dissenting  opinion  m  this  ease, 
holds^  that  where  the  charter  of  a  monied  corporation  contains  a  provi- 
sion that  no  transfer  of  its  stock  shall  be  valid,  unless  registered  in  the 
books  of  the  corporation,  that  an  unregistered  transfer  does  not  convey  the 
legal  title  to  the  stock,  but  merely  confers  an  equitable  interest  in  it,  and 
that,  subject  to  all  previously  existing  equities.  Be  further  holds,  that  the 
plaintiiF  was  not  entitled  to  sustain  an  action  at  law,  and  that  if  such  action 
did  lie  the  utmost  extent  of  the  plaintiff  *s  claim  would  be  for  the  dspretu 
ofion  in  the  value  of  the  stock. 
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the  capital  stock  of  that  bank,  transferable  only  oo  the 
books  of  the  bank  by  Barker,  or  «his  attorney,  on  surrender 
of  the  certificate— -sent  the  certificate,  together  with  his 
promissory  note  for  $  1 0,000,  as  collateral  security  to  one 
Bariow,  who  was  at  that  time  cashier  of  the  commercial 
Bank  at  Albany,  to  obtain  a  loan  of  $10,000.  Before  trans- 
mitting the  certificate  of  stock,  he  endorsed  upon  it  his  name, 
to  which  he  attached  a  seal  On  the  second  day  of  Octo- 
ber, 1835f  at  the  city  of  New- York,  an  agent  of  Bartow 
negotiated  the  certificate  of  stock  above  mentioned,  and 
other  stocks,  by  delivering  the  same  to  the  plaintiff,  from 
whom  he  obtained  a  Ioai\  of  ||25,000.  The  plaintiff  gave 
a  receipt  for  the  stocks  promising  to  return  the  same 
on  repayment  of  the  $25,000  with  interest,  on  demand, 
after  thirty  days  from  the  date*of  his  receipt,  Bar- 
tow absconded  on  the  day  that  the  plaintiff  advanced  the 
money,  and  the  latter  filled  up  the  blank  transfer,  by  wri- 
ting over  the  name  and  seal  of  Barker  an  assignment,  trans- 
ferring the  stock  to  himself,  and  constituting  S.  A.  Sher- 
wood, attorney,  to  do  all  necessary  acts  to  perfect  the  trans- 
fer. On  the  second  of  November,  1835,  Sherwood  went 
to  the  bank  at  Buffalo,  and  requested  permission  to  transfer 
the  stock,  which  was  refused  by  the  original  stockholder, 
who  was  then  acting  as  president  of  the  Commercial  Bank, 
on  the  ground  of  apprehended  difficulty  in  respect  to  the 
note  for  ^10,000,  which  had  not  been  transferred  to  the 
plaintiff.  On  the  trial,  however,  it  appeared  that  Bar- 
ker had  obtained  possession  of  the  note,  and  that  this 
fluit  was  probably  defended  for  the  benefit  of  the  Com- 
mercial Bank  of  Albany,  who  claimed  tkit  Bartow  had 
gone  off  their  debtor  to  a  large  amount.  When  Bar- 
ker refused  to  permit  the  transfer  on  the  books  of  the  bank, 
he  conceded  that  he  had  received  the  ^10,000  of  Bartow, 
and  offered  to  pay  that  sum  to  Sherwood,  which  was  de- 
clined to  be  accepted.  It  was  proved,  that  from  January 
to  June,  1836,  the  stock  of  this  bank  ranged  as  high  as  from 
150  to  300  per  cent,  advance.  A  witness  for  the  plaintiff 
tistified,  that  he  was  acquainted  with  the  business  of  trans- 


350  CASES  IN  THE  COURT  OF  ERRORS. 

Com.  Bank  of  Bufiklo  v.  Kortright. 

ferriog  stocks,  having  been  in  that  business  twenty  years, 
and  that  it  was  the  universal  usage  in  the  city  of  New-York, 
and  in  'other  places,  to  transfer  stocks  by  blank  endorse- 
ments, or  blank  powers  of  attorney ;  that  he  had  been  in 
the  habit  of  transferring  in  this  manner  stockfi  of  nearly  all 
the  states  of  the  Union,  and  that  stocks  are  frequently  sent 
in  like  manner  to  England  ;  to  this  evidence  the  defendants 
excepted.  The  judge  charged  the  jury,  that  the  pkiintiff 
was  entitled  to  recover,  and  that  the  rule  of  damages  was, 
the  highest  price  that  the  stock  bore  at  any  time  after  the 
demand  for  permission  to  make  the  transfer  on  the  books  of 
the  company,  and  before  the  conunencement  of  the  suit. 
The  defendants  also  excepted  to  the  charge  of  the  judge, 
and  the  jury  fou/id  a  verdict  in  favor  of  the  plaintiff  for 
$13,536,35. 

The  defendants  applied  to  the  supreme  court  for  a  new 
trial,  which  was  refused,  and  judgement  rendered  for  the 
plaintiff.  The  defendants  thereupon  sued  out  a  writ  of  er- 
ror. See  the  opinion  of  the  chief  justice  delivered  in  the 
supreme  court.  20  Wendell,  93,  tt  eeq.  The  case  was  ar- 
gued in  this  court  by 

J.  Van  Buren  fy  S.  Stevens,  for  the  plaintiffs  in  error. 

S.  Sherwood  Sf  D.  B.  Ogden,  for  the  defendant  in  error. 

After  advisement,  the  following  opinions  were  delivered  : 

By  the  Chancellor.  The  first  objection  to  the  right  of 
the  plaintiff  below  to  recover  against  the  bank  is,  that  there 
was  not  a  sufficient  demand  of  the  right  to  transfer  the 
shares  on  the  books  of  the  bank.  This  objection  is  as  to  a 
mere  matter  of  from,  and  clearly  is  not  well  taken.  AI* 
though  Barker,  as  the  owner  of  shares  standing  in  his  name 
on  the  books  of  the  company,  but  which  he  had  made  an 
equitable  hypothecation  of  to  secure  the  payment  of  the 
note  to  Bartow  had  a  personal  interest  to  protect,  he  was 
still  the  president  of  the  bank  ;  and  if  Kortright  was  entitled 
to  an   obsolute  transfer  of  the  stock  to  himself  upon  the 
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books  of  the  corporation,  notwithstanding  the  objection  of 
Barker  in  his  indiYidual  capacity,  I  have  no  doubt  that  the 
demand  made  of  him  at  the  bank  as  the  president  of  the 
company,  was  a  sufficient  demand  upon  the  corporation. 
An  individual  who  is  bound  to  make  a  formal  demand,  is 
not  obliged  to  hunt  up  the  directors  of  a  corporation  for  the 
purpose  of  having  some  one  appointed  who  is  authorized  to 
comply  with  his  legal  demand.  It  is  sufficient  for  him  to 
apply  at  the  bank  during  the  unsual  hours  of  business,  and 
make  his  demand  upon  the  officers  and  clerks  who  may  be 
in  attendance  there  ;  and  in  case  they  are  not  authorized  to 
transact  that  particular  business,  they  must  either  refer  him 
to  the  proper  officer  in  the  bank,  or  procure  the  attendance 
of  such  officer,  or  of  the  board  of  directors,  if  necessary, 
without  any  unreasonable  delay. »  The  transferring  the 
shares  of  the  capital  stock  on  the  books  of  a  bank,  is  a  mat- 
ter of  ordinary  occurrence ;  and  in  the  absence  of  any  proof 
to  the  contrary,  it  may  be  fairly  presumed  that  the  principal 
officer  of  clerk  in  attendance  at  the  bank,  during  the  usual 
hours  of  business,  is  authorized  to  permit  such  a  transfer 
when  proper.  In  the  case  of  Kirton  v.  BreathwaitCy  1  Mees, 
fy  Wels.  310,  2  Gale's  R.  48,  5.  C,  where  an  attorney 
wrote  to  a  debtor  that  unless  payment  of  the  demand  due 
was  made  at  his  office  by  a  particular  day  a  suit  would  be 
commenced,  it  was  held  that  a  tender  to  the  clerk  of  the 
attorney  at  the  office,  in  the  absence  of  the  attorney, 
was  a  good  tender,  although  the  clerk  had  no  special  di- 
rection to  receive  the  money  ;  that  the  letter  authorizing 
the  money  to  be  paid  at  the  office,  contained  an  implied 
authority  to  the  clerk  having  charge  of  the  office,  in  the 
absence  of  the  attorney  to  receive  the  money.  The  char- 
ter of  the  bank  in  the  present  case,  having  authorized  the 
owners  of  stock  to  sell  and  tranfer  it  on  the  books  of  the 
corporation,  it  is  the  duty  of  the  directors  to  see  that  some 
proper  officer  of  the  institution,  usually  in  attendance  at  the 
bank,  is  duly  authorized  to  allow  such  transfer  when  proper 
to  be  made ;  and  it  is  no  excuse  to  say  that  they  have  neg- 
lected that  duty,  or,  that  when  a  demand  was  made  at  the 
bank,  the  persons  in  attendance  there  neglected  to  inform 
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the  person  making  the  demand,  who  was  the  officer  or  clerk 
to  whom  that  particular  duty  had  been  assigned* 

As  important  principles  are  invoWed  in  this  case,  I  shall 
pass  over  the  second  point,  which  is  alsa  a  question  more 
of  form  than  of  substance  ;  though  I  have  great  doubts 
whether  the  letters  of  TiNinghast  were  not  written  as  the 
attorney  of  Barker  in  his  individual  character  merely.  If 
BO,  they  clearly  were  not  evidence  against  the  bank,  not- 
withstanding Barker  was  one  <A  its  officers.  Neither  shall 
I  expresss  a  definitive  opinion  upon  the  question  whether  a 
corporation  is  bound  at  its  peril  to  settle  the  conflicting 
claims  of  third  persons  to  shares  o£  its  capital  stock,  where 
the  person  in  whose  name  the  stock  is  standing  denies  the 
right  of  another  who  claims  to  be  his  attorney  to  transfer 
it ;  even  if  such  was  preved  to  be  the  law  by  the  custom  of 
Wall-street. 

The  twenty-seventh  section  of  the  act  incorporating  this 
company,  declares  in  express  tei'ms  that  no  transfer  of  any 
stock  in  the  corporation  shall  be  valid,  until  such  transfer 
shall  have  been  registered  in  a  book  to  be  kept  for  that 
purpose  by  the  directors  of  such  corporation.  Statutes  of 
18t34,  p.  265.  Proof  of  a  custom  of  Wall-street,  or  even  of 
a  general  custom,  to  make  a  transfer  of  stock  by  a  blank  en- 
dorsement upon  the  scrip  issued  by  the  corporation,  cannot, 
therefore,  make  that  a  legal  transfer  which  a  public  statute 
has  declared  shall  not  be  valid  until  it  has  been  duty  inti- 
mated upon  the  books  of  the  corporation.  As  well  might 
a  custom  to  take  three  per  cent,  per  month,  or  more  or  less 
than  that  sum,  according  to  the  pressure  in  the  money  mar- 
ket in  Wall-street,  be  received  as  evidence  that  such  an 
agreement  was  valid,  notwithstanding  the  usury  laws,  and 
I  have  no  doubt  such  a  custom  might  be  as  easily  proved 
as  the  custom  in  question  here ;  as  both  depend  upon  the 
usages  of  brokers.  In  the  case  of  Stebbina  v.  The  Phcenix 
Fire  Ins.  Co.  3  Paige's  R.  350, 1  had  occasion  to  examine 
the  question  as  to  the  legal  effect  of  a  transfer  of  stock  not 
intimated  upon  the  books  of  the  company,  where  by  the 
charter  of  the  corporation  a  transfer,  or  registry  of  the 
transfer  upon  the  books  of  the  company  was  necessary  to 
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make  such  transfer  valid ;  aDd  I  then  arrived  at  the  con- 
daaion  that  bj  such  a  transfer  the  assigneee  did  not  obtain 
a  legal  title  to  the  stock,  but  merely  an  equitable  Ken ;  8ub« 
ject  to  all  prior  ec|uitie8  which  existed  in  favor  of  any  other 
person  from  whom  such  assignment  was  obtained.     Indeed 
It  would  be  impossible  to  give  any  other  effect  to  such  a 
transfer  without  rendering  the  provision  of  the  statute  a 
dead  letter.    A  similar  decision  was  made  by  the  supreme 
court  of  the  United  States  in  the  case  of  the  Union  Bank  qf 
Georgeiawn  v.  Laird,  2  Wheat.  /Z.  391.    And  in  the  case 
of  J%e  Marlborough  Manuf.  Co.  v.  SmUh,  2  Conn.  R.  579, 
where  the  stockholders  were  personally  liable  for  the  debts, 
the  supreme  court  of  Connecticut  held  that  an  absolute 
transfer  of  stock  not  intimated  upon  the  books  of  the  corpo- 
ration,  was  not  a  legal  transfer,  and  did  not  make  the  as- 
signee a  stockholder  of  the  company  so  as  to  render  him  li- 
able  for  its  debts.    Indeed  the  l^islature  of  this  state  when 
they  wbhed  to  restrain  the  negotiability  of  the  certificates 
of  deposit  of  The  New- York  lAfe  Insurance  and  Trust  Com- 
pony,  so  as  to  prevent  them  from  forming  a  part  of  the  cur- 
rency  or  circulating  medium  of  the  state,  supposed  it  to  be 
merely  necessary  to  insert  a  provision  in  the  act  of  incorpo- 
ration that  such  certificates  should  only  be  transferable  on 
the  books  of  the  company,  according  to  such  regulations  as 
the  directors  should  establish,  in  the  same  manner  as  the 
stock  was  made  transferable.    I  recollect  distinctly  of  be- 
ing applied  to  by  a  committee  of  the  senate  on  the  subject, 
(as  tbe  principal  object  of  the  legislature  in  granting  that  act 
of  incorporation  was  tp  provide  a  safe  place  for  the  invest- 
ment of  funds  belonging  to  suitors  of  the  court  of  chancery, 
and  of  infants  whose  funds  were  under  the  protection  of 
that  court,  and  of  the  surrogates,)  and  that  this  amendment 
was  inserted  for  the  express  purpose  of  preventing  a  custom 
of  Wall-street  or  any  other  custom,  making  that  negotiable 
by  a  blank  transfer,  which  the  legislature  had  determined 
should  not  be  negotiable  by  mere  endorsement  or  delivery. 
Siaiuies  (2^1830,  p.l9  ^16.    And  for  this  reason,  when  I 
was  subsequently  applied  to  by  the  company  to  allow  them 
to  modify  their  by-law  on  this  subject,  in  relation  to  stocks 
Vol.  XXII.  45 
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and  certificates  held  abroad,  I  consented  to  it  only  upon 
condition  that  it  was  confined  to  transfers  made  abroad, 
and  that  such  transfers  should  be  intimated  upon  the  books 
of  the  company's  agent  in  London,  at  the  time  of  the  trans- 
fer ;  and  that  transcripts  of  such  transfers  should  be  sent 
and  entered  upon  the  books  of  the  company  here.  See  By* 
law  of  bth  December,  1837.  It  is  not  probable  that  such 
an  application  would  have  been  made,  or  the  by-laws  alter- 
ed by  the  directors  of  the  corporation,  one  of  whom  is  now 
a  distinguished  member  of  this  court,  if  they  had  supposed  a 
custom*  among  brokers  and  money  dealers  was  paramount 
to  a  positive  law  of  the  state. 

As  a  general  rule,  the  court  of  chancery  will  not  inter- 
fere to  compel  a  specific  performance  of  a  sale  of  stock. 
But  an  agreement  to  transfer  certain  specified  shares,  found- 
ed upon  a  good  consideration  actually  paid  therefor,  or  an 
actual  hypothecation  thereof  for  the  payment  of  a  specified 
debt,  but  not  intimated  oh  the  books  of  the  company,  al- 
though it  does  not  transfer  the  legal  titfe  to  the  stock,  is  a 
good  equitable  transfer  or  hypothecation  thereof,  which  will 
give  to  such  assignee  a  preferable  claim  over  any  person 
who  has  not  a  prior  equity,  unless  he  has  obtained  a  legal 
title  to  the  stock  by  an  actual  assignment  upon  the  books 
of  the  corporation  without  notice  of  such  equity.  This  is 
upon  the  maxim  that  where  the  equities  of  the  parties  are 
equal*,  and'  neither  has  a  legal  title,  he  who  is  first  in  time  is 
strongest  in  right.  Qtit  prior  est  in  tempore^  potior  est  in 
jure.  And  as  the  delivery  of  the  scrip  to  Bartow  with  a 
blank  endorsement  thereon,  to  secure  the  payment  of  Bar- 
ker's note,  gave  to  him  an  equitable  lien  upon  this  stock  to 
that  extent,  so  the  subsequent  delivery  of  the  serip  to  Kert- 
right,  for  the  security  of  Bartow's  debt  to  him,  transferred 
an  equitable  interest  to  the  same  extent,  as  a  pledge  not 
merely  of  the  stock  but  also  of  the  ^  10,000  note  for  which 
Bartow  held  the  scrip  in  security.  I  have  no  doubt,  there- 
fore, as  between  Kortright  and  the  Commercial  Bank  of 
Albany,  or  any  other  creditors  of  Bartow,  that  the  equity  of 
Kortright  is  the  strongest ;  the  legal  title  to  the  stock  being 
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Still  io  Barker,  so  that  neither  of  the  claiiiiant6  UDder  Bar*  - 
4dw  has  any  legal  title  to  the  same. 

I  am  satisfied,  however,  that  Kortright  mistook  both  his 
legal  and  equitable  rights,  in  supposing  that  he  was  entitled 
io  have  the  stock  transferred  to  himself  apon  the  books  of 
the  corporation,  and  that  the  supreme  court  was  clearly 
wrong  in  siipp#siog  that  he  was  entitled  to  recover  against  ' 
the  plaintifls  in  -error  the  full  rvalue  of'  that  stock,  in  an  ac- 
tion *of  assumpsit  for  refusing  to  permit  a  transfer,  when 
Barker  who  had  hypothecated  the  stock  to  Bartow  tender- 
ed the  agent  of  Kortright  the  whcrie  amonnt  for  which  it 
was  pledged.  The  caseH>f  Virion  v.  BftathwaiU^  to  which 
I  have  before  referred  for  another  purpose,  shows  that  if 
Sherwood,  the  agent  of  Kortright,  was  authorized  to  de- 
mand a  transfer  of  the  stock  on  the  books  of  the  company, 
upon  the  ground  that  the  money  for  which  it  had  been  equi- 
tably hypothecated  by  Barker  was  not  paid,  a  tender  to  him 
of  that  money  was  good  so  as  to  make  it  the  duty  of  the 
bank  to  refuse  to  permit  the  transfer  when  that  tender  was 
not  accepted.  Although  Barker,  from  the  situation  in  which 
he  was  placed  as  president  of  the  bank,  and  as  the  individual 
owner  of  the  stock,  was  necessarily  obliged  to  act  in  both 
capacities,  his  different  acts  m«8t  be  referred  to  his  rights 
and  duties'in  each  capa^ty,  in  the  same  manner  as  if  some 
other  person  had  been  present  as  the  financial  officer  of  the 
bank,  while  he  was  attending  to  his  individual  rights  merely. 
The  tender  must,  therefore,  be  considered  as  having  been 
made  by  him  individually,  and  that  lender  being  refused,  the 
bank  would  have  been  liable  to  him  personally,  if  it  had, 
without  his  consent,  permitted  his  stock  to  be  transferred  to 
another  person  under  the  instrument  and  power  upon  the 
ficrip,  which,  as  he  truly  stated,  bad  been  filled  up,  as  an  ab- 
solute sale  of  the  stock,  without  authority. 

The  case  of  iZsx  v.  Tht  Bank  of  England^  8  Doug.  524, 
referred  to  in  the  opinion  of  the  chief  justice,  is  not  an  au- 
thority to  show  that  an  action  of  aasumpM  will  lie  in  this 
case,  even  if  Kortright  was  entitled  in  equity,  as  against 
Barker,  to  have  the  stock  transferred  to  himself  absolutely. 
By  referring  to  that  case,  it  will  be  seen  that  the  suit  was 
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brought  by  the  legal  owners  of  the  stock :  not  for  refusing 
to  permit  them  to  have  the  stock  transferred  to  tbemselfci, 
but  for  refusing  to  permit  them  to  transfer  the  stock  to  some 
other  person.  They  were  the  eiecutors  of  the  executor  of 
the  decedent,  in  whose  name  the  stock  stood  upon  the  books 
of  the  company,  and  the  legal  title  was  therefore  in  them 
by  operation  of  law.  1  am  not  prepared  to  say  there  b  not 
an  implied  agreement  between  a  corporation  and  its  stock* 
holders,  that  they  shall  be  permitted  to  transfer  their  stock 
upon  the  corporation  books,  where  such  a  transfer  is  neces-* 
sary  to  complete  the  title  of  the  purchaser,  ae  the  effect  of 
such  a  refusal  might  deprive  the  owner  of  the  stock  <^  the 
power  of  selling  it  for  its  full  value.  But  an  executor  who 
holds  the  legal  title,  certainly  has  no  right  to  insist  upon 
transferring  the  stock  into  his  own  name.  In  the  recent 
case  of  Hopkinaon  v.  Roe,  1  BeawatCs  J2.  183,  Lord  Lang«- 
dale,  the  master  of  the  rolls,  refused  to  allow  executors  the 
expense  of  such  a  transfer,  as  wholly  unnecessary  and  im* 
proper :  saying  that  they  should  not  transfer  the  stock  to 
themselves^  but  should  transfer  it  directly  from  the  name  of 
the  testator  to  the  legatees,  or  to  the  purchasers  to  whom 
they  might  sell  it  in  discharge  of  their  trust  The  case  of 
Chray  v.  The  Portland  Bank,  3  Mas$.  JR.  364,  was  an  ac- 
tion o(  asaumpait,  founded  upon  the  duty  which  the  bank 
owed  to  the  plaintiff  as  legally  entitled  to  an  issue  of  the  new 
stock  which  the  corporation  issued  to  another  person,  and 
received  payment  Cor ;  and  I  will  not  say  assumpsit  was  not 
the  proper  action  under  the  circumstances  of  that  case. 
But  in  Sargeant  v.  Tli£  Franklin  Ins.  Co.  8  Pick.  R.  90« 
as  there  was  no  legal  privity  between  the  corporation  and  the 
plaintiffs,  who  had  not  obtained  a  legal  title  to  the  stock,  I 
think  an  action  on  the  caae  was  the  proper  remedy.  In  that 
case  there  was  no  dispute  between  the  owner  of  the  stock 
and  the  plaintiffs,  and  as  the  corporation  was  guilty  of  a 
very  unjustifiable  attempt  to  defeat  the  sale  and  transfer, 
by  causing  the  stock  to  be  attached  and  sold  for  its  own 
debt,  after  full  notice  of  the  equitable  right  of  the  plaintiffs, 
I  think  the  defendants  ought  to  be  liable  in  some  form  of  ac* 
tion.    So  in  the  present  case,  if  the  bank,  after  it  had  do- 
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tiee  of  the  equitablt|.Jien  ofKortright  upon  this  stock,  to  the 
extent  of  the  money  loaned  by  Bartow  to  Barker  and  the 
interest  thereon  which  had  not  been  actually  paid,  had  suf« 
fered  Barker  to  transfer  the  stock  standing  in  his  name  to  a 
banafiie  purchaser,  or  to  receive  the  dividends  thereon,  so 
as  to  deprive  the  plaintiff  of  the  power  of  enforcing  that 
equitable  lien  by  a  resort  to  the  proper  tribunal  for  that  pur- 
pose, I  ans  not  prepared  to  say  an  action  on  the  case  would 
Bot  have  lain  against  the  corporation  for  the  injury  the  plain- 
ttff  had  sustained  by  such  a  breach  of  duty.  But  as  the 
plaintiff  was  not  entitled  to  an  absolute  transfer  of  the  stock 
to  biniself  in  this  ca«e,  under  any  circumstances,  without  the 
consent  of  Barker,  the  pledgor,  and  had  only  the  right  to 
have  the  atock  sold  at  a  fair  price  in  the  market,  if  Barker 
refused  to  pay  the  money  justly  due  from  him  and  thereby 
to  redeem  the  pledge,  the  bank  was  guilty  of  no  fault  in  re- 
fusing to  suffer  a  transfer  by  either  party  until  their  conflict- 
ing claims  were  settled. by  an  amicable  arrangement,  or  by 
the  decision  of  a  tribunal  which  bad  the  power  and  jurisdic- 
tion to  do  justice  between  the  parties,  and  whose  decree 
would  protect  tbe  i>ank  against  the  future  claims  of  either 
party. 

Where  there  as  an  absolute  sale  of  ctock  accompanied  by 
a  Uank  endorsement  of  the  scrip,  or  a  blank  power  of  attor- 
ney to  enable  the  purchaser  to  obtain  a  transfer  of  the  legal 
title  upon  the  books  of  the  corporation,  I  have  no  doubt  of 
the  right  of  the  purchaser  to  fill  up  such  blank  in  such  form 
«8  to  carry  into  effect  the  intention  of  the  parties.  That, 
however,  does  not  depend  upon  local  custom,  but  upon  the 
settled  law  of  the  state  in  relation  to  commercial  contracts, 
as  declared  by  the  decisions  of  the  supreme  court  in  Nelson 
T.  DttftoM,  13  Johns.  R.  175,  and  Campbell  y.  Butler ^  14 
idem,  349 :  which  decisions  were  in  accordance  with  an 
opinion  which  Mr.  Justice  Spencer  bad  previously  expressed 
in  Herrick  v.  Carman j  12  idem,  161.  Although  those  cases 
related  to  mere  guaranties,  yet  the  principle  is  the  same 
when  applied  to  a  case  of  this  kind,  as  a  seal  is  not  necessary 
to  authorize  a  transfer  of  stock  on  the  books  of  a  corpora- 
tion w  here  such  transfer  can  be  l^;ally  made  without  a  seal 
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But  the  case  last  cited  is  an  authority  It  flhovK  that  such  a 
blank  cannot  be  filled  up  so  a«  to  gvve  to  the  writing  a  legri 
effect  contrary  to  the  intention  of  the  parties.  In  this  re- 
spect the  effect  is  different  from  an  endorsement  in  blank 
upon  a  negotiable  note,  or  a  blank  signature  or  acceptance 
which  is  so  made  as  to  enaUe  the  person  in  whose  hands  it 
is  placed  to  impose  upon  the  community,  by  an  apparent 
right  to  the  instrument  written  over  the  signature,  as  the 
legal  owner  of  a  negotiable  security.  The  distinction  be- 
tween an  instrument  which  upon  its  face  transfers  a  legal 
title,  and  one  which  only  transfers  an  equitable  right,  is 
clearly  settled.  In  the  latter  case,  the  party  who  takes  a 
transfer  which  upon  its  face  only  conveys  an  equitable  title 
to  the  person  from  whom  he  receives  it,  or  only  conveys 
such  a  title  from  the  latter  to  himself,  takes  it  subject  to  all 
equities  which  existed  against  it  in  the  hands  of  the  person 
from  whom  he  received  it.  Here  the  scrip  on  its  (ace 
showed  that  the  stock  was  transferable  only  on  the  books 
of  the  bank.     Kortrigfit,   therefore  when   he  received   the 

« 

scrip  from  Bartow's  agent  with  this  blank  endorsement 
thereon,  had  full  notice  that  he  only  obtained  an  equitable 
pledge  of  what  was  a  mere  equitable  interest  in  Bartow; 
and  of  course  he  took  it  subject  to  every  equity  which  ex- 
isted against  it  in  favor  of  Barker  or  any  other  person  to 
whom  the  stock  had  previously  been  equitably  assigned  or 
pledged  ;  and  if  he  neglected  to  make  the  proper  inquiries 
at  the  bank,  or  of  Barker,  in  whom  the  legal  title  to  the 
stock  still  was,  it  was  his  own  fault. 

The  stock  was  not  sold  to  Bartow  but  was  merely  pledg- 
ed for  the  security  of  the  $10,000.  He  therefore  bad  no 
legal  right  to  fill  up  the  blank  with  an  absolute  sale  to  him- 
self, and  a  power  to  transfer  it  on  the  books  of  the  bank 
absolutely.  If  the  debt  was  not  paid,  he  probably  had  ;a 
right  to  sell  the  equitable  pledge  to  a  third  person,  after  due 
notice  thereof  to  Barker  ;  and  he  might  then,  perhaps,  have 
been  authorized  to  fill  up  the  blank  with  an  absolute  sale  to 
such  purchaser  and  a  power  to  transfer  the  stock  to  such 
purchaser  on  the  corporation  books,  as  that  would  be  ac- 
cording to  the  legal  effect  of  the  agreement  inferred  from 
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the  pledge  of  the  ^tificate  with  such  blank  endorsement. 
The  pledgee,  however,  who  is  the  trustee  to  sell  in  such  a 
case,  and  whose  duty  it  is  to  make  the  pledge  produce  the 
kighest  price,  ought  not  himself  to  become  the  purchaser , 
unless  the  pledge  is  sold  under  the  direction  of  a  court  of 
competent  jurisdiction,  and  by  an  officer  who  is  competent 
to  protect  the  rights  of  all  parties  on  the  sale.  It  appears 
to  be  settled  that  the  pledgee  may  assign  over  the  pledge  to 
another,  but  the  assignee  in  that  case  takes  it  under  all  the 
responsibilities  of  the  original  pledge.  2  Kent's  Cotnm* 
579.  i  have  no  doubt,  therefore,  that  this  certificate  of  stock, 
to  the  extent  of  Bartow's  interest  therein,  was  equitably 
pledged  to  Kortright ;  but  as  the  transfer  to  him  was  merely 
as  a  pledge  to  secure  Bartow's  debt,  he  had  no  right  as 
against  the  attaching  creditors  of  the  latter  to  the  absolute 
title,  but  should  have  sold  the  pledge  crpon  due  notice  to 
them  as  well  as  to  Barker,  and  out  of  the  proceeds  of  the 
sale  he  should  have  paid  Barker  the  surplus,  if  any,  beyond 
the  amount  due  to  Bartow  on  the  note ;  and  of  that  amount 
he  would  have  the  right  to  retain  the  whole  or  so  much  as 
was  due  from  Bartow  to  him. 

Even  if  there  had  been  a  right  of  action  against  the  bank, 
the  rule  of  damages  adopted  by  the  circuit  judge  was  clear, 
ly  wrong.  The  supreme  court  has  been  misled  by  the  two 
cases  cited  from  the  Massachusetts  reports  ;  probably  from 
the  neglect  of  counsel  to  notice  the  fact  that  in  those  cases 
the  plaintiffs  had  been  absolutely  deprived  of  the  power  of 
ever  obtaining  their  stock,  or  the  dividends  thereon,  by  the 
fault  of  the  corporation.  In  Gray  v.  The  Portland  Banky 
the  stock  had  never  been  issued  to  the  plaintiff,  but  the  bank 
had  issued  it  to  another  person  who  had  paid  for  the  same 
and  obtained  the  legal  title  upon  the  books  of  the  corpora- 
tion. The  damage  the  plaintiff  had  sustained  in  that  case, 
therefore,  was  the  full  value  of  the  stock  at  the  market  price, 
And  in  Sargeani  v.  TTie  Franklin  Ins,  Co.  the  situation -of 
the  parties  was  substantially  the  same,  as  the  corporation 
not  only  refused  to  permit  the  stock  to  be  transferred,  but 
had  caused  it  to  be  attached  and  sold  as  the  property  of  the 
person  in  whose  name  it  stood,  to  satisfy  a  debt  due  from 
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him,  and  had  thus  received  the  proems  and  tranaferred 
the  legal  title  to  the  stock  to  the  purchaser,  fiat  in  the 
present  case  the  refusal  of  the  bank  to  pernoit  the  stock  to 
be  transferred,  even  if  Kortright  had  a  legal  right  to  the 
same,  did  not  divest  that  right  or  impair  his  title  to  such 
stock,  nor  can  the  recovery  againat  the  corporation  give 
them  any  right  to  the  stock  or  to  retain  the  dividends  thereof 
against  the  real  owner.  The  plaintiff  may  still  file  a  bill 
against  Barker  and  the  bank,  to  have  a  «ale  of  the  pledge 
and  to  compel  the  bank  to  allow  a  transfer  of  the  stock  to 
the  purchaser.  The  bank  is  not  the  owner  of  the  stock  by 
the  recovery  in  this  suit,  as  it  is  not  authorised,  either  direct- 
ly or  indirectly,  to  reduce  its  capital  by  becoming  the  pur- 
chaser or  owner  of  its  own  stock.  It  is  even  prohibited  by 
law  from  receiving  it  as  a  security  upon  any  loan  or  dia- 
count.  The  eitent  of  the  damages  sustained,  therefore, 
even  if  the  plaintiff  had  been  the  absolute  owner  of  the 
stock,  would  have  been  the  depreciation  in  value,  as  the 
stock  and  the  dividends  would  still  belong  to  him. 

For  these  various  reasons  I  think  the  judgment  of  the 
court  below  was  erroneous,  and  that  it  should  be  reversed, 
and  a  venire  de  novo  be  awarded. 

Sy  Senator  Vebplanck.  Let  usexan»ine  separately  siicb 
of  the  prominent  points  in  this  cause  as  bear  on  the  merits 
of  the  controversy,  or  the  legal  principle  governing  similar 
affairs. 

I.  Supposing  the  assignment  and  power  of  attorney  on 
the  stock  certificate  to  have  been  legally  eiecuted,  was  the 
plaintiff  below  entitled  to  a  transfer  of  the  stock  ?  Bartow^ 
as  appears  in  the  evidence,  was  entrusted  by  Barker  with 
the  certi6cate  of  this  stock  for  the  purpose  of  borrowing 
IDoney  on  its  security.  The  certificate  was  accompanied 
with  such  an  authority  to  transfer  (now  presuming  that  au- 
thority to  be  valid,)  as  would  hold  out  Bartow,  to  any  one 
to  whom  he  might  apply  for  a  loan,  in  the  character  of  an 
agent  having  full  right  to  transfer,  or  to  sabstitute  some  oth- 
er person  as  the  attorney  for  that  purpose.  Bartow  does 
not  appear  himself  the  pledgeci  (for  then  the  power  would 
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have  been  made  ouJJta  him  immediately,)  but  as  an  agent 
empowered  ta  obtain  money  on  a  pledge  of  stock.  The 
precise  use  Bartow  was  expected  to  make  of  the  stock,  and 
the  different  use  he  may  have  actually  made,  were  nothing 
to  the  purpose,  as  against  those  who  acted  upon  the  faith  of 
the  general  authority^  entrusted  to  the  holder  of  the  certifi- 
cate and  its  blank  endorsements.  '^  So  far  as  the  agent, 
whether  general  or  special,  is  in  any  case  held  out  to  the 
public  at  large  or  to.  thkd  persons  dealing  with  him,  as  com- 
petent to  contract  for  or  to  bind  the  principal,  the  latter 
will  be  bound  by  the  acts  of  the  agent,  notwithstanding 
he  may  have  deviated  from  his  secret  instructions,  and  orders, 
(or  otherwise  such  instructions  and  orders  would  operate  as 
a  fraud  upon  the  unsuspecting  confidenee  of  the  other  party." 
See^tory  on  Agency^  ^  127,  13^,  and  especially  the  wdl 
reasoned  disHnciions  and  explanatimis  in  note  1,  p.  117, 
and  note  p,  118^  119,  and  authorities  there  cited.  The  in- 
tent of  Barker  and  his  understanding  with  Bartow  were,  that 
the  stock  should  be  used  as  a  security  for  a  loan  of  $  10,000 
for  himself.  But  he  held  out  Barlow,  or  whomsoever  he 
might  substitute  to  himself,  as  authorized  to  make  any  dis- 
position of  the  stock  whatever.  Bariow  was  intrusted  with 
what  Lord  Elienborough,  in  a  well  known  leading  case  on  the 
law  of  agency,  15  East,  44,  expressly  terms,  **  the  usual  ex- 
ternal indicia  of  the  rightof  disposing  of  the  property.'*  On 
the  faith  of  these  external  indicia,  Kortright  lent  $25,000 
upon  the  ngregate  security  of  this  and  other  stocks.  If  the 
law  should  now  hold  this  transaction  to  be  void,  it  would,  in- 
deed, as  Judge  Story  says,  <'  operate  ns  a  fraud  upon  the  un- 
suspecting confidence  of  the  other  party."  If  the  holder  of 
of  the  certificate  and  the  power  has  been  voluntarily  exhibi- 
ted to  the  money  dealing  public,  Hs  having  the  competent  right 
of  pledge  disposal  and  transfer  vested  in  him  by  means  of  all 
the  usual  a^nd  well  known  evidences  of  such  right,  the  private 
understanding  of  Barker  and  Bartow,  and  the  former  supposi- 
tion that  the  stock  was  to  be  or  was  pledged  in  a  manner  differ- 
ent from  that  which  actually  took  place,  cannot  affect  the  rights 
of  those,  who,  if  misled,  were  misled  by  Barker's  own  acts. 
Vol,  XXII.  46 
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Much  stress  is  laid  upon  the  eDactfn|j^t  in  the  bank  char- 
ter, that  '^  no  transfer  shall  be  valid,  unless  such  transfer 
shall  have  been  registered  in  a  book  kept  for  that  purpose 
by  the  directors."  Does  it  then  follow  that  Kortright  had 
not  a  legal  title  to  the  stock,  such  as  be  could  assert  by  suit, 
the  transfer  not  being  yet  perfected,  or,  in  the  words  of  the 
charter,  "  valid  1 "  This  provision  of  the  charter  is  evidently 
for  the  protection  of  the  Bank  in  the  payment  of  dividends ; 
for  the  ascertaining  the  legal  voters  at  its  election  ;  and 
finally  as  appears  from  the  comparison  of  the  charter  with 
thi;  general  regulations  of-  our  monied  corporations,  for  pre- 
venting, in  case  of  corporate  bankruptcy^  the  escape  from 
liability  to  contribute  for  the  deficiency.  Such  a  provision 
does  not  interfere  with  the  rights  of  ownership,  as  between 
the  person  in  whose  name  the  stock  may  stand  and  hia%ven* 
dee  or  pledgee.  The  title  might  be  perfect  as  between' 
them,  and  yet  not  valid  as  to  any  other  liability  or  right 
which  was  meant  to  be  protected  by  this  legal  evidence  of 
transfer  on  the  books.^  Such  iegal  evidence,  it  is  made 
the  bank's  duty,  by  operation  of  law  as  well  as  by  .its  own 
express  understanding  in  its  certificates  to  furnish  to  the  per- 
son entitled  to  the  possession,  whenever  he  has  complied 
with  the  conditions  prescribed  to  show  that  right.  The 
bank  sets  forth  those  conditions  in  its  stock  certificate.  It 
there  states  to  the  world  the  terms  upon  which  that  valid 
and'  perfect'  title  shall  be  furnished  f  the  shares  are  there 
made  transferable  only  '*  on  the  books  of  the  bank  by  the 
said  stockholder,  or  his  attorney,  on  surrender  of  the  certifi- 
cate." When  the  evidence  of  the  certificate  and  the  pow- 
er of  attorney  has  been  produced  as  required,  (and  that  ev- 
idence furnished  by  the  prior  stockholder  himself,)  how  can 
either  the  bank  or  that  stockholder  be  at  liberty  to  deny  the 
legal  obligation  of  making  a  formal  transfer  on  the  books  ? 
The  bank  was  previously  at  liberty  to  require  by  its  by- 
laws and  certificate  other  evidence  ;  it  might  have  required 

^'This  question  arose  in  the  Ba?^  of  Utica  v.  Small^jy  2  Coasen,  770,  and 
it  was  held  that  a  similar  provision  in  the  act  of  incorporation  of  the  Bank 
of  Utica  was  intended  exclusively  for  the  henefii  and  protection  of  the  Tfank» 
See  also  Gilbert  y ,  Manchester  hon  Manufacturing  Comptwyy  11  tfaedeU^ 
627. 
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that  the  traiwfar  sfaooid  be  made  only  by  the  former  owner 
in  pe^fon  or  by  hi%  oral  assent.  The  directors  have  not 
done  flo ;  they  made  other  conditions,  and  must  stand  by 
them.  To  restrict  directly  or  indirectly  the  right  of  having 
a  transfer  oi>  the  books,  to  those  who  in  addition  to  the 
prima  facie  proof  of  property,  can  show  an  undisputed 
ownership  in  themselves,  and  not  merely  a  qualified  right  or 
interest,  would  be  contrary  to  the  intent  of  ihe  charter,  the 
necessities  of  business,  and  even  to  reason  and  justice. 
It  would  cut  off  trustees  and  assignees,  as  well  as  prevent 
the  common  and  very  convenient  practice  of  bona  J\d€ 
stock  loans!  The  subsequent  refusal  of  the  stockholder, 
who  has  sdid  or  pledged  such  stock  and  given  a  power  of 
attorney  to  transfer,  to  perfect  his  contract,  or  his  inhibition 
of  the  transfer,  cannot  lesson  the  obligation  of  the  bank  to 
comply  with  its  own  rules,  its  express  understanding  and  its 
legal  duty. 

11.  Barker  is  a  party  to  the  transaction  on  his  own  ac- 
count. He  is  also  president  of  the  bank.  Was  that  legal 
proof  that  he  had  authority  to  act  for  the  bank  in  this  be- 
half, there  being  no  evidence  of  any  formal  delegation  to 
hiiA  of  authority  by  the  vote  of  the  directors  ?  If  he  had  no 
authority  to  act  on  behalf  of  the  bank  in  relation  to  tlie 
transfer,  then  the  refusal  was  on  his  own  account  alone, 
and  the  action  against  the  bank  must  fail.  This  difficulty 
would  have  been  formidable,  it  might  perhaps  have  been 
insuperable,  in  the  days  of  Lord  Coke  or  of  Hale.  But  the 
old  law  of  corporate  delegation  has  been  modified  by  the 
customs  and  wants  of  modern  commerce.  It  is  in  evidence 
from  the  cashier,  that  '^  the  president  or  the  cashier  permit- 
ted transfers."  Barker  appears  to  have  been  at  the  bank- 
ing house  as  president,  and  to  have  there  acted  for  the  bank 
as  well  as  on  his  own  business.  The  bank,  in  defending 
this  very  suit,  has  ratified  his  acts,  which  might  have  been 
disavowed,  if,  as  president.  Barker  was  in  the  habit  of  per- 
mitting transfers,  or  if  the  board  has  ratified  his  acts,  the 
directors  cannot  now  reject  him  as  their  agent  and  repre- 
sentative, <^  As  the  appointment  of  an  agent  may  not  al- 
ways be  evidenced  by  the  written   vote  of  the  directors,  it 
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18  DOW  the  settled  doctrine,  at  least  in  America^  that  it  may 
be  inferred  or  implied  froiQ  the  adoption  or  recognition  of  the 
acts  of  the  agent  by  the  corporation  or  its  functionaries.  Thus, 
if  a  cashier  of  a  bank  should  openly  act  as  such  in  the  com- 
mon transaction  of  the  bank,  with  the  full  knowledge  and  as- 
sent of  the  directors^  his  acts  would  he  obligatory  upon  tbe 
bank,  although  there  might  be  no  written  vote  or  record  to 
establish  his  appointment/'  12  fVheaton  64,14.  Story  on 
Agency,  ^  52. 

III.  The  power  of  attorney  to  transfer^  &c.  was  made  ia 
blanky  by  the  owner  placing  his  name  and  seal  with  the  sulv 
scription  of  a  witness  upon  the  back  of  the  certificate, 
which  was  sent  for  the  purpose  of  having  a  power  written 
above  the  name  and  seal,  to  any  person  who  might  advance 
money  on  its  security,  to  whomsoevec  he  might  direct: 
was  tha*t  power  valid  when  thus  written  ?  This  objection, 
like  the  last,  would  have  been  more  formidable  in  England  a 
century  or  two  ago,  than  it  is  now  in  this  country.  Evidence 
was  given,  that  this  was  the  customary  mode  for  years,  of 
transferring  stock  in  our  great  stock  market  of  New-Nork, 
as  well  as  elsewhere.  Such  a  custom  certainly  could  not 
vary  the  settled  law,  if  that  pronounced  a  deed  or  other 
sealed  instrument  to  be  void  when  written  and  executed 
in  this  manner,  but  the  evidence  of  custom  is  good  not  to 
contradict  or  change  the  law,  but  to  explain  the  meaning 
and  intent  of  parties  in  contracts:  as  here,  to  show  Bar^ 
ker's  understanding  and  design  in  regard  to  the  authority 
he  gave.  Judge  Edwards  at  the  trial,  stated  its  effect  with 
precision.  He  said  that  <'  the  testimony  was  legal  proof  not 
to  vary  the  law,  but  to  show  Barker's  intention  in  thus  exe* 
cuting  an  instrument  in  blank."  I  will  not  repeat  what  I 
have  elsewhere  said,  as  to  my  view  of  the  nature  and  ef« 
feet  of  evidence  of  commercial  usage.  See  S.  ^  M.  Allen 
V.  Merchants^  Bank,  ante,  p.  215.  But  does  not  this  custom 
whatever  may  have  been  Barker's  intent,  vary  or  eontra^p 
diet  the  settled  general  law  ?  .  It  might  have  done  so  in 
older  times  when  the  authority  of  the  rule  in  Sheppard*s 
Touchstone  and  in  Perkins,  (as  cited  and  relied  upon  in  the 
argument,)  was  still  paramount.     It  was  then  held  that  if  a 
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man  write  his  name  and  afBx  his  seal  to  a  blank  paper,  and 
give  direction  to  another  to  write  a  deed  over  it,  and  such 
other  write  such  deed,  it  is  nevertheless  no  deed,  I  say 
this  might  then  have  been  fatal ;  but  at  a  very  early  day, 
the  strong  equities  of  special  cases  sometimes  compelled 
courts  to  break  through  the  rule/  and  as  long  ago  as  the 
40  of  Elizabeth,  when  in  a  bond  given  pour  U  aauver  harm- 
les9j  i.  e.  for  indemnity,  a  blank  was  left  to  insert  the  chris- 
tian name,  which  was  filled  up  after  execution  by  consent 
«r  parties,  the  bond  was  held  good.  If,  however,  we  leave 
the  antiquarian  part  of  the  law  and  come  down  to  a  state 
of  society  like  our  own,  we  shall  find  the  more  rational 
■doctrine  well  established.  The  case  of  Texira  v.  Evans, 
before  Lord  Mansfield,  was,  I  think,  the  first  where  the  doc- 
trine was  clearly  and  broadly  applied.  1  AnsL  R.  229. 
Evans  wanted  to  borrow  £4000,  or  as  much  of  it  as  could 
bt  raised  on  his  security.  He  executed  a  bond  with  blanks 
for  the  name  and  sums,  (certainly  the  most  material  parts, 
thus  being  in  JbJank,)  on  which  Texira  lent  half  the  desired 
sum,  and  the  agent  filled  up  the  bond  with  his  name  and  that 
amount ;  this  bond  was  held  to  be  good.  Some  years  after, 
Judge  Wilson,  in  Addis  v.  Baker^  1  Anst.  R.  229,  says : 
<'On  navy  bills  which  are  not  in  their  nature  negotiable, 
the  common  practice  is  this :  a  letter  of  attorney  to  receive 
the  money  (which  is  a  deed  under  seal,)  is  made  out  in 
blank  for  the  name.  This  is  always  sold  with  the  navy  bill, 
and  thus  they  ai%  negotiated  from  hand  to  hand,  till  any 
purchaser  chooses  to  fill  up  the  blank  with  his  own  name.'' 
The  decision  of  the  case  was  in  conformity  with  these 
.views.  On  the  foundation  of  these  cases  and  the  corres- 
ponding usage  in  this  country,  the  courts  here  and  in  other 
states,  have  made  many  analogous  decisions.  Thus,  in  4 
Johns.  R»  54,  it  was  hejd  that  a  deed  might  be  altered  in  a 
material  part,  by  consent  of  parties,  and  more  recently  by 
our  supreme  court,  that  bonds  executed  in  blank  with  parol 
authority  to  fill  up  and  deliver  them,  were  valid.  6  Cowen^ 
j60,  and  8  id.  118.  So  in  Knapp  v.  MaUby,  13  Wendell, 
587  the  instrument  was  signed  and  sealed  by  the  party, 
ttnd  the  authority  given,  was  to  make  certain  material  ajter- 
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ations  on  it :  this  was  held  valid.  See  aIs<K5  Mass.  R.  536. 
Those  familiar  with  the  business  of  our  custom  houses,  well 
know  that  the  usage  of  executing  boads  in  blank  is  of  daily 
occurence  there,  and  this  is  unquestionably  done  with  the 
sanction  of  the  legal  advisers  of  the  U.  S.  nor  has  the  validi- 
ty of  such  bonds  ever  been  questioned.  Now  the  writing 
of  a  whole  power  to  transfer,  with  verbal  or  implied  authori- 
ty to  do  so,  above  a  seal  and  signature  on  the  back  of  a 
stock  certificate,  where  nothing  else  could  with  any  proprie- 
ty be  possibly  written,  is  a  far  smaller  excuse  for  delega- 
ted authority,  than  where  the  name  of  a  party  is  inserted,  or 
still  more  the  sum  for  which  he  is  to  become  bound.  There 
the  responsibility  that  the  agent  may  impose  upon  his  prin- 
cipals is  unlimited.  Here  it  is  confined  to  the  hundred  shares 
of  stock,  with  the  latitude  of  inserting  one  name  or  another 
as  the  veftdee,  pledgee  or  the  attorney. 

IV.  Is  the  rule  of  damages  applied  by  the  jury  correct? 
If  the  estimate,  of  the  rights  and  character  of  the  parties  to 
the  transaction,  above  taken  be  correct,  then  the  rule  of 
damages  laid  down  by  the  chief  justice  appears  to  me  to  be 
equally  so.  If  the  bank  be  bound  by  the  acts  of  Barker  as 
its  President ;  if  Barker  be  bound  by  that  evidence  of  au- 
thority to  transfer  his  stoek  which  he  voluntarily  held  out  to 
all  who  might  deal  with  his  agent,  then  the  pledge  to  the 
plaintiflf  below  of  this  stock  with  others  for  a  larger  amount 
than  the  sum  intended  by  Barker^  gave  to  such  a  pledgee  a 
perfect  right  to  the  possession  of  his  security,  and  all  the 
legal  incidents  which  follow  such  possession.  If  he  was 
prevented  from  realizing  or  securing  his  debt  by  the  bank's 
refusal  to  allow  the  transfer,  tlie  bank  must  be  liable  for  the 
highest  price  of  the  stock  at  any  time  after  the  demand  and 
before  trial.  Our  supreme  court,  in  3  Cowen,  84,  quoted 
and  adopted  the  rule  of  Judge  Grose  in  2  East,  211;  *'  the 
true  measure  of  damages  in  all  these  cases  is  that  which 
will  indemnify  the  plaintiff*  for  the  breach."  In  9  Cowen, 
697,  Judge  Sutherland,  in  a  per  curiam  opinion,  comes  to 
the  conclusion,  that  '^  if  the  plaintiff  without  unreasonable 
delay  prosecute  the  suit,  we  think  it  just  that  the  fluctu- 
ations in  price  be  exclusively  at  the  hazard  of  the  defendant, 
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the  plaintiff  having  done  every  thing  in  his  power  to  have 
the  contract  settled,  and  which  is  prevented  only  by  the  de* 
fault  of  the  defendant.  In  such  a  case  the  plaintiff  is  enti- 
tled to  the  highest  price  between  the  day  when  the  delivery 
should  have  been  made  and  the  day  of  trial."  It  is  true 
that  this  rule  relates  primarily  to  express  contracts  of  sale, 
but  the  reasons  apply  with  equal  force  to,  and  have  always 
governed  actions  in  any  form,  (trover,  assumpsit  or  case,) 
where  compensation  in  damages  is  claimed  for  refusal  to  de- 
liver, or  illegal  conversion  of  any  thing,  to  the  property  or 
possession  of  which  the  pfaintiff  is  lawfully  entitled.  In  this 
case,  according  to  judge  Grose's  rule,  the  highest  measure 
of  damages  can  hardly  indemnify  the  plaintiff  below,  as  it 
seems  that  tAe  whole  amount  of  stock  pledged  is  not  suffi- 
cient to  secure  his  loan  of  $25,000'. 

The  action  for  damages  is  a  convenient  common  law  rem- 
'  edy  t^  a  civil  suit  for  what  otherwise  would  have  to  be 
sought  by  mandamus  to  direct  the  transfer ;  so  that  the 
damages  are  the  substitute  for  the  stock  itself,  and  should  be 
of  the  value  of  the  highest  security  it  afforded,  or  at  least 
the  highest  within  the  amount  of  the  debt  for  which  it  was 
pledged.  Siee  DougL  523.  It  has  been  argued  that  the 
plaintiff  below  is  still  the  owner  of  the  stock,  and  can  claim 
no  damages  beyond  the  loss  sustained  by  its  fall  in  price. 
Not  so-— the  bank  has  denied  that  the  plaintiff  is  the  owner. 
He  himself,  by  the  election  of  this  action  and  the  acceptance 
of  the  amount  he  recovers,  will  waive  his  right  to  the  stocky 
and  signify  his  assent  to  accept  compensation  or  damages 
instead.  Such  recovery  will  be  an  effectual  bar  to  any  fur- 
ther claim  to  the  stock  itself.  It  is  analogous  to  the  case  of 
a  recovery  in  trover^  where  when  the  suit  and  the  damages 
are  not  for  the  temporary  detention  but  for  the  actual  con- 
version, the  conversion  is  so  far  ratified  by  the  judgment  as 
to  pass  the  right  of  property  to  whomsoever  may  be  the 
holder  in  consequence  of  such  tortious  conversion.  *'  Judg- 
ment in  trover  for  a  permanent  conversion,  say  the  books 
changes  the  property  unless  it  should  be  made  to  appear 
that  the  damages  were  given  for  a  temporary  conversion 
merely^  not  for  the  value  of  the  thing  itself."     jBuM.  N.  P. 
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49.  Gilbert's  Law  of  Ev.  265.  Stark.  Ev.  pt.  4,  p.  1508. 
Here  the  action  and  the  evidence  supporting  it  are  for  the 
value  of  the  stock  itself,  and  that  evidence  shows  that  Kort- 
right's  actual  damages  incurred  by  the  refusal  to  transfer  are 
quite  equal  at  least  to  the  highest  value.  If  the  bank  has 
not  been  indemnifred  by  Barker,  or  whoever  else  may  have 
an  interest  in  the  matter,  as  is  the  ordinary  course  of  things 
nnder  such  circumstances,  it  will,  I  presume,  upon  payment 
of  the  judgment,  be  entitled  to  receive  from  Barker  the 
amount  of  the  loss  incurred  by  a  refusal  to  transfer,  made 
at  hi»  request  and  for  his  advantage.  The  loan  was  honest 
and  friendly,  and  as  one  of  the  two  parlies  Kortright  ^or  ^ 
.Barker,  one  or  the  other,  must  ultimately  suflfer,  the  true  en- 
quiry will  be  that  which  Judge  Bullersays  ^'is  the  common 
question  every  day  at  Guildhall,  when  one  or  two  innocent 
persons  must  sufler  by  the  fraud  or  negligence  of  a  third — 
which  of  the  two  gave  credit  2"  Here  Barker  trusted  Bar- 
tow and  enabled  him  togaii>  credit  from  others,  and  whoever  ' 
stands  in  Barker's  place  takes  his  responsibilities.  On  the 
other  hand,  to  what  did  Kortright  gave  credit?  First,  to  the 
bank,  its  certificate  and  the  forms  of  transfer  there  held 
out ;  second,  he  trusted  Barker's  name  and  seal,  duly  at- 
tested and  signed  to  paper  written  by  his  authority.  Who 
of  these  parties  ought  to  suflfer  ? 

Judge  Edwards'  charge  I  think  incorrect  in  one  point 
only,  that  Barker  would  have  a  claim  against  Kortright  for 
any  sum  recovered  by  him  against  the  bank,  beyond  the 
ten  thousand  dollars  for  which  the  stock  was  meant  to  be 
pledged.  I  regard  the  pledge  as  good  for  any  amount  that 
Bartow  obtained  on  it,  so,  that  Kortright  was  entitled  fqr 
himself  to  such  damages  as  would  make  him  whole,  within 
the  limits  of  the  highest  market  price  of  the  stock.  But  this 
does  not  affect  the  verdict,  which  has  rendered  substantial 
justice,  and  I  would  not  disturb  it,  unless  the  legal  difficul- 
ties were  far  more  serious  than  those  presented  here.  The 
Judgment  should  be  affirmed. 

On  the  question  being  put.  Shall  this  judgment  be  revers- 
ed 1  the  members  of  the  court  divided  as  follows  : 
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tn  the  affirnudwt:    The  Chaitcellor,  and  SmaiarM 
Clark,  Dickinson^  Powers,  Waosr — 5. 

In  the  negative :  The  pRBsiDcirt  of  the  Senate,  and  iSSm- 
atore  Furman,  Hawkins,  Hull,  Humtington,  Jones,  H. 
A.  Livingston,  Matnard,  Nicholas,  Peck,  Skinner, 
Steri/Ino,  Verplanck^  Works— 14. 


Whereupon  the  judgment  of  the  supreme  eourl  was  ir- 

riRlfEB. 


hovETT  vs.  PelI/^i 

£rror  wiU  niot  fie  for  a  mitjainder  of  anuUs^m  a  decUrationi, «.  g.  addiBf 
a  coQttt  in  mssumpsii  to  one  in  eovenani^  after  issue  has  been  taken  npoa 
each  count  and  a  general  Terdict  foand  for  the  plaintiff;  (he  defendant, 
if  desirous  to  take  advantage  of  the  mistake  of  his  adTersarj,  should  have 
demurred. 

A  special  assignment  of  errors  that  the  issues  joined  were  not  tried,  is  bad, 
as  impeaching  the  record ;  a  plea  of  in  $utUo  est  cmUum  to  such  assign- 
ment, operates  as  a  demurrer^  and  not  as  a  confeSSiott  of  the  fact  assigned 
as  error. 

Causes  of  action  may  be  joined  in  a  dedaratiolr  #hich  are  of  the  wis  nn* 
ture,  admit  of  the  tamtplea^  and  in  which  the'  samejudgmeni  can  be  ren- 
dered"; and  sometimes  they  may  be  joined  though  not  admitting  of  the 
same  plea:  for  instance,  debt  an  iand  may  bie  joined  with  debt  onjmdg' 
flisnl.    Per  CkmmeeUar  ffaltBortk. 

Error  from  the  supreme  court.  Lovett  sued  Pell  in  the 
New- York  common  pleas,  and  declared  in  covenant,  upon 
a  sealed  instrument,  whereby  \he  defendant  guarantied  the 
payment  of  rent  to  accrue  upon  another  instrument  exe- 
cuted by  a  third  person.  The  plaintiff  averred  that  two 
quarter's  rent,  amounting  to  $350,  remained  due  and  unpaid, 
which  he  claimed  to  recover.  The  declaration  also  con- 
tained the  common  money  counts  in  aaeumpeit.  The  de- 
fendant pleaded  non  est  /actum  to  the  first  count,  and  nan- 
assumpeit  to  the  other  counts.  The  jury  found  as  to  the 
first  issue,  that  the  instrument  declared  on  was  the  deed  qf 
the  defendant,  and  as  to  the  second  issue,  that  the  defend- 
nat  did  promise,  &.c,  and  they  assessed  the  damages  of  the 
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plaintiff  by  reason  of  the  breach  of  the  covenant  in  the  first 
count  mentioned,  and  also  by  reason  of  the  non-performance 
of  the  promises  in  the  other  counts  mentioned,  to  $350,19. 
Upon  which  verdict  judgment  was  rendered.  The  defend- 
ant removed  the  record  into  the  supreme  court  by  writ  of  er- 
ror, and  besides  the  general  assignnient  of  errors,  assigned 
for  error  specially,  that  the  issues  joined  io  the  court  Jbelow 
were  not  tried.  The  supreme  court  ret^er^ed  the  judgment 
of  the  common  pleas  ;  whereupon  the  plaintiff  below  remov- 
ed the  record  into  this  court.  See  opinion  delivered  in  the 
supreme  court,  19  fVendell,  546.     The  case  was  argued  here 

by 

P.  A.  Cowdrey,  for  the  plaintiff. 
D.  Selden,  for  the  defendant. 

* 

After  advisement,  the  following  opinions  were  delivered  : 

■ 

By  the  Chancellor.  The  assignment  for  error,  that  no 
such  verdict  was  given  as  stated  in  the  record,  no  diminution 
being  aHeged,  was  not  admitted  by  the  joinder  in  error ;  it 
being  an  assignment  against  the  record  itself.  ^ 

There  can  be  no  doubt  that  there  was  a  misjoinder  of 
counts  ;  for  covenant  cannot  be  joined  in  the  same  declara- 
tion with  assumpsit.  The  cases  on  the  subject  of  the  join- 
der of  different  causes  of  action  are  sp  numerous,  and  at 
times  so  conflicting,  that  it  is  difficult  to  find  any  general 
rule  which  is  applicable  to  alF  of  them.  I  think,  however, 
I  may  safely  say  that  if  the  eauses  of  action  are  of  the  same 
oature,  admit  of  the  same  pleas,  and  the  same  judgment 
would  have  beeen  entered  thereon  at  the  common  law,  they 
may  be  joined ;  and  there  are  some  cases  in  which  they 
may  be  joined  although  they  do  not  admit  of  the  same  plea, 
as  in  the  case  of  debt  upon  bond,  and  debt  upon  judgment 
cff  upon  a  muttiatus.  There  is  also  one  anomalous  case,  in 
which  it  is  held  there  may  be  a  joinder  of  debt  and  detinue, 
.  although  these  two  causes  of  action  require  different  judg- 
ments.    Bacon  states  the  reason  why  these  may  be  joined 
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to  be,  that  a  writ  was  found  in  the  register  in  which  they 
were  both  comprised.  1  Bac.  Ahr.  58, 1th  Lond.  ed.  To 
this  register  of  original  writs,  the  different  fines  payable  to 
the  crown  upon  suing  out  the  original  and  the  different  pro- 
cess founded  thereon  originally,  might  probably  be  traced 
the  separation  of  difiepent  causes  of  action^  which  might 
now  apparently  have  been  joined  in  one  suit,  without  any 
difficulty.  It  is  well  known  to  the  profession  who  have 
traced  back  the  common  law  to  its  source,  that  after  the 
aula  regis  was  broken  up,  and  the  four  great  courts  of 
•chancery,  king's  bench,  common  pleas,  and  exchequer  were 
•established  in  its  place,  the  jurisdiction  of  riie  three  common 
iaw  courts  was  parcelled  out  to  them  by  the  original  writs 
issuing  out  of  the  court  of  chancery  ;  which  were  framed  by 
the  clerks  of  that  coiirt  to  meet  the  difTereni  kinds  of  action 
then  in  use,  and  adapted  to  the  different  ntodes  of  proceed- 
ings in  actions  of  tort  and  actions  upon  contract,  &c.  And 
«s  no  new  suits  could  be  commenced  except  in  conformity  to 
4he  writs  or  precedents  entered  in  the  register,  until  the  statute 
of  13th  Edward  I,  which  authorized  the  court  of  chancery  to 
«neet  new  cases,  it  was  perfectly  natural  that  the  various 
tictions  of  debt,  covenant,  account,  detinue,  trespass,  &c. 
should  have  been  kept  separate  and  distinct,  Uota  assumpsit 
and  other  actions  on  the  case,  which  were  founded  upon  the 
new  original  writs  that  were  subsequently  devised.  One 
thing  at  least  is  certain,  that  covenant  and  assumpsit  have 
always  been  considered  as  actions  distinct  in  their  natures, 
and  have  riever  been  joined  in  the  same  suit ;  and  I  believe  I 
may  also  say,  they  have  never  been  successfully  joined  with  a 
count  in  any  other  form  of  action.  The  case  of  Hallock  v. 
Powelly  2  Caines^  R.  216,  referred  to  upon  the  argument, 
certainly  does  not  form  an  exception,  as  the  reporter  mani- 
festly has  made  a  mistake  in  slating  the  case.  Although  the 
defendant  pleaded  non  assumpsit  to  one  of  the  counts  in  that 
case,  Mr.  Justice  Livingston  says  he  might  have  pleaded 
not  guilty  to  both  counts,  as  the  breach  assigned  was  a  de- 
ceit in  delivering  a  deceased  horse,  after  undertaking  to  deliv- 
er one  that  was  sound  ;  and  Mr.  Justice  Van  Ness  stated  that 
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he  had  examined  the  counts  in  that  case,  and  they  were  both 
in  deceits  I  presume  the  one  count  charged  that  tlie  defen- 
dant promised  that  the  horse  was  sound,  knowing  him  to  be 
unsound;  and  that  tlie  other  charged  that  he  warranted 
him  sound,  knowing  the  fact  to  be  otherwise ;  grounding 
his  action  upon  the  fraud  and  deception,  instead  of  the  prom- 
ise. As  there  was  a  dear  misjoinder  of  counts  in  the  present 
case,  it  remains  to  be  seen  whether  it  was  a  matter  of  form 
which  was  cured  by  a  statute  of  jeofails. 

There  is  a  class  of  cases  in  which  a  misjoinder  of  difler- 
ent  causes  of  action,  and  the  assessment  of  general  damar 
ges*thereon>  must  necessarily  produce  an  erroneous  judg«^ 
ment,  so  as  to  deprive  the  defendant  of  some  substantial 
right;  auch  are  the  cases  of  a  joinder  in  a  suit  against  a 
husband  and  a  wife,  of  a  count  for  a  debt  due  from  the  wifo 
while  sole,  with  a  count  for  a  debt  contracted  during  cover- 
tare,  for  which  she  could  not  be  legaiiy  liable ;  and  the  join- 
der of  a  count- against  an  ececutor  or  administrator  for  a 
debt  due  from  the  decedent,  with  a  count  for  a  debt  due 
from  the  defendant  personally.  But  in  a  case  where  the 
judgment  is  right  as  to  all  the  counts,  or  would  have  been 
so  if  the  recovery  had  been  in  separate  suits,  I  had  suppos- 
ed, until  rfound  otherwise  upon  examination,  tliat  the  broad 
language  of  the  first  section  of  the  statute  16  and  17  Chark9 
II.  ch.  8,  to  prevent  arrests  of  judgments,  &c,j  which  is  in* 
corporated  into  our  revised  statutes,  as  well  as  into  the  re* 
vision  of  1813,  would  have  protected  the  plaintiflf  after  ver^ 
did.  I  regret  that  I  am  obliged  to  say,  however,  that  the 
law  appears  to  have  been  settled  otherwise,  not  only  in  our 
own  courts,  but  also  the  courts  of  England,  both  before  and 
since  the  revolution.  Had  I  found  only  the  single  case  of  Coo^ 
per  y.  Biasell,  16  John9.  R  146, 1  should  not  have  hesitated 
to  have  said  of  it,  as  Lord  Ellenborough  said  of  the  case  of 
Bage  V.  Browfkdly  3  Lev.  99,  '^  that  case  has  had  its  day, 
and  it  is  time  it  should  cease.'*  See  Etghtlif  v.  Birch,  3 
M<mle  !f  Sel.  533. 

The  case  of  Mathews  ▼.  Happing,  the  carrier  of  Tiver- 
ton, decided  in  1665,  i^ted  by  the  counsel  in  Deniean  v. 
Ralphaon,  1  VentriSf  365,  as  a  case  sustaining  the  principle 
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that  a  misjoioder  of  counts  was  cured  by  verdict,  turns  out  to 
be  directly  the  other  way.  By  a  reference  to  that  case,  as 
reported  both  by  Siderfin  and  Keble^  it  will  be  seen  that 
apoa  a  motion  in  arrest  after  verdict,  the  court  held  that 
there  was  a  misjoinder  of  counts  in  assumpaU  and  trover, 
and  arrested  the  judgment,  notwithstanding  the  verdict. 
See  1  Siderf.  244  ;  1  Kebky  852, 870.  The  case  of  Bage 
V.  BrowneU  is  the  one  overruled  by  Lord  Ellenborough,  as 
liaving  had  its  day  ;  and  I  only  refer  to  it  now  for  the  pur- 
pose of  showing  with  what  pertinacity  the  courts  held  to  the 
rule  that  a  misjoinder  of  counts  was  an  error  of  substance, 
even  after  the  statute  16  and  17  Charlee  II.  In  that  case 
counts  for  trover  and  aaaumpeit  were  joined  in  the  same  de- 
claration ;  and  although  the  jury  had  found  a  verdict  for  the 
ji/aifi/|^on  the  one  count,  and  for  the  defendant  on  the  oth- 
er, thereby  completely  severing  them,  the  court  still  consid- 
ered themselves  bound  to  arrest  the  judgment.  In  the  simi- 
lar case  of  Holfos  v.  Taylor,  3  Keble,  302,  335,  the  judges 
differed  in  opinion  as  to  the  effect  of  a  severance  by  the  ju- 
ry, though  they  all  agreed  that  the  judgment  must  have  been 
arrested,  if  the  verdict  had  been  in  favor  of  the  plaintiff  up- 
on both  counts.  In  the  case  of  Daleton  v.  Janson,  in 
1695,  5  Mod.  A.  91;  1  Salk.  10  S.  C,  the  judgment 
was  arrested  after  verdict,  for  a  misjoinder.  So  in  Bridgen 
Y.  Parkee,  in  1801,  2  Bos.  8r  Put.  424,  the  court  of  com- 
mon pleas  in  England  held  that  a  misjoinder  of  counts  was 
bed  00  general  demurrer ;  and  they  also  said  it  might  be  al- 
leged in  arrest  of  judgment,  or  assigned  for  error.  In  1827, 
in  the  case  of  Corbitt  v.  Packington,  3  Bam.  if  Cress. 
S68,  the  court  of  king's  bench  arrested  the  judgment  after 
verdict,  for  a  misjoinder  of  counts  in  c(ue  and  assumpsit. 
And  in  the  still  more  recent  case  of  Comee  v.  Shaw,  in  1838, 
1  Horn,  if  Hurl.  i?.  65 ;  3  Mees.  if  Wdsb.  350,  S.  C, 
the  court  of  exchequer  arrested  the  judgment  after  verdict 
for  a  misjoinder  of  counts.  In  this  last  case  upon  a  subse- 
quent application  for  a  venire  de  novo,  to  enable  the  plaintiff 
to  have  the  damages  assessed  severally,  so  that  they  might 
be  remitted  as  to  some  of  the  counts,  the  court  decided  that 
the  granting  or  refusing  a  venire  de  novo,  was  a  matter  of 
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duty,  and  not  a  matter  of  favor;  and  that  it  was  not  proper 
to  grant  it  in  such  a  case.  1  Horn,  fy  Hurl.  215.  In*ad- 
dition  to  these  English  cases,  which  appear  to  have  continued 
in  an  unbroken  current  from  the  time  of  the  passing  of  the 
statute  16  and  17  Charles  II.,  to  the  present  time,  and  to  the 
decision  in  our  own  state  twenty  years  since,  the  courts  ofowr 
sister  states  of  Pennsylvania  and  Kentucky  have  made  simi- 
lar decisions  in  the  cases  of  Strobecker  v.  Grants  16  Serg. 
fy  rRawle,  237,  and  of  Carstarphin  v.  Graves,  1  A.  K. 
Marsh.  R.  435.  And  as  I  have  not  been  able  to  find  anf 
provision  in  the  revised  statutes  in  reference  to  this  subject 
broader  than  the  provisions  of  the  former  statutes  of  jeofails, 
when  taken  together,  I  think  we  cannot  reverse  the  judgment 
of  the  supreme  court  without  changing  the  settled  law  of  the 
land.  I  am  therefore  compelled  to  vote  for  an  affirmance  of 
that  judgment. 

By  Senator  Vekplanck.  The  judgment  obtained  in  the 
New-York  common  pleas  upon  verdict  was  reversed  by  the 
supreme  cotirt,  on  the  rigid  technical  rule  that  counts  in 
covenant  cannot  be  joined  with  counts  in  assumpsit^  and 
that  such  a  misjoinder  of  counts  may  be  takenr  advantage  of 
on  a  writ  of  error,  as  well  as  on  demurrer.  The  English 
books  of  pleading  and  practice  are  strong  to  this  point ;  so, 
too,  are  many  formerly  adjudged  English  cases.  It  was 
also  so  decided,  though  quite  reluctantly,  and  with  expres- 
sions of  regret,  by  our  own  supreme  court  before  the  revis- 
ion of  the  statutes.  16  Johns.  R.  146.  In  this  appellate  court, 
it  has  never  been  adjudicated  in  any  way,  or  even  formally 
recognized  ;  and  accordingly,  especially  since  the  revision  of 
our  statute  law,  may  be  considered  as  here  an  open  ques* 
tion. 

1  am  decidedly  of  opinion  that  the  case  of  misjoinder  ef 
counts,  whereby  (to  use  the  language  of  our  statute)  "  neither 
party  has  been  prejudiced,  and  no  result  has  been  produced 
against  the  right  and  justice  of  the  matter  of  the  suit,"  is 
within  the  provisions  of  our  lately  revis.ed  law  *'for  amend- 
ing pleadings  and  proceedings."  It  is  there  enacted,  that 
*^  when  a  verdict  shall  have  been  rendered  in  any  cause, 
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ihe  judgment  thereupon  shall  not  be  reversed,  impaired  or 
affected  "    for  various  technicaf  defects  there   enumerated, 
one  of  which  is  mispleading.     I  think,  that  according  to 
the  sense  and  intention  of  our  enlarged  statute  of  amend- 
ments, mispleading  includes  within  its  sense  a  misjoinder  of 
counts.     The  word   is  frequently  employed  in  a  narrower 
sense ;  birt  it  may  very  well  be  used  with  various  degrees  of 
latitude,  since  the  word  pleadings  on  which  it  is  formed,  is 
used    with  still  greater.     Neither   that   word,   nor   its   de- 
rivative, mispleadings  are  words  of  precise  definition  and 
unvarying  meaning,  but  are  understood  with  more  or  less  lat- 
itude, accordrng  to  the  context,  and  the  intent  and  object  for 
Vhicb   they   are  used.     "  Pleading "  says  Tondinsy  "  in  a 
large  sense,  contains  all  the  proceedings  from  the  declaration 
until  issue  joined  7  but  in  its  immediate  sense  is  taken  for  the 
defendant's  answer  to  the  declaration."     Tomh  Law  Did. 
Pleading,     Mispleading,  in  its  immediate,   and    I  suppose 
more  usual  sense,  signifies  essential  errors  or  ommissions  in 
the  defendant's  defence ;  but  it  is  also  expressly  defined  to 
comprehend  **  any  mistakes  or  omissions,  essential  either  to 
the  action  of  defence,  occurring  either  in  the  declaration  or 
the  subse<)uent  pleadings."     See  2  THdd^s  Prac.  964.     Ac- 
cording to  this  larger  and  broad  sense,  the  word  must  com- 
prise, as  one  species  of  mistake  essential  to  the  action,  such  a 
mifljohider  of  counts  as  would  be  bad  on  demurrer ;  and  it 
would  fall  strictly  withki  the  intention  of  our  statute,  that 
such  a  mistake  should  be  cured  after  verdict,  when  no  preju- 
dice has  been  done  by  it  to  the  substantial  justice  of  the  cause 
and  the  rights  of  the  parties. 

Let  us  look  at  the  subject  in  another  lights  Mispleadings 
according  to  its  etymology  and  natural  meaning,  means 
pleading  amiss,  or  pleading  wrongly.  This  is  the  well 
known  familiar  use  and  derivation  of  the  word.  But  in  so 
technical  a  point,  and  arguing  against  high  technical  author- 
ities, I  will  not  rest  my  interpretation  upon  the  known  use 
and  etymology  of  untechnical  words.  I  go  to  authority, 
and  take  the  definition  of  one  of  the  oldest  and  best  ex- 
pounders of  legal  phraseology :  •*  Mis,  {CoweVs  Interpreter.) 
This  syllable,  added  to  another  word,  signifies  some  fault 


376  CASES  IN  THE  COURT  OP  ERRORS. 

Lovettv.  Pell. 

or  defect."  Mia-docere,  mis-leaching,  i.  e.  to  teach  amiss. 
Presbyter  populum  nan  mia^doceaV^  But  <<•  pleadings," 
says  Black^tone,  '^  are  the  motual  altercations  between  the 
plaintiff  and  the  defendant.  The  first  of  these  is  the  declara- 
tion." 3  Black.  Comm.  203.  Does  it  not  then  follow,  that 
in  the  natural  and  truest  sense  of  the  word  mispleading,  it 
comprehends  misdeclaring,  whether  the  error  be  in  the 
separate  counts,  or  in  the  improper  joining  of  them  7  I  ad- 
mit that  this  goes  beyond  the  interpretation  previously  gtv. 
en  by  the  courts  to  the  old  statutes  which  have  been  embod- 
ied in  our  revised  statutes.  The  decisions  on  which  the  su- 
preme court  have  rested  their  opinion,  are  either  old  authori- 
tres,  or  those  governed  by  the  binding  force  of  older  cases.* 
But  if  this  question  could  now  be  presented  anew  in  the  Eng- 
lish courts,  (as  under  the  recent  revision  of  their  pleading* 
and  practice  it  cannot  well  be,)  it  is  obvioua  what  would  be 
the  interpretation  of  the  Gngfish  courts  at  the  present  day. 

The  statute  of  William  IV.,  under  which  the  judges  have 
remodelled  the  pleadings  and  practice,  aothoriases  the  judges 
^^  to  make  such  alterations  in  the  mode  of  pleading,  and  in 
the  mode  of  entering  and  transcribing  pleadings,"  as  may 
be  necessary  for  the  objects  of  the  act*  Under  this  aathori- 
ty,  the  whole  body  of  English  judges  have  formed  their 
<<  new  rules  of  pleading."  The  5th  of  these  rules  is  wholly 
confined  to  regulating  in  detail  what  counts  in  pleading 
may  be  allowed  to  stand  together :  lod  what  not,  in  Other 
words,  what  counts  may  be  joined,  and  when  a  plaintiff 
shall  be  confined  to  a  single  plea.  See  Boaanquefa  ed.  of 
The  New  Rules,  Such  is  the  unanimous  understanding  of 
the  word  pleading  among  the  present  English  judges,  shew- 
ing that  a  contravention  of  their  fifth  rule,  by  mis-joining 
qounts,  would  be  considering  a  mis-pleading.  In  this  sense 
the  action  of  the  judges  under  the  statute,  is  understood  by 
Mr.  Chitty  who  says :  '<  Under  the  authority  of  the  act  of 
William  IV.,  which  enabled  the  judges  to  promulgate  rules 
affecting  pleadings,  several  very  important  rules  relating  to 
declarations  and  pleadings  have  been  made."  3  Chiitjf^s 
Prac.  454.  Why  should  we  be  behind  the  judges  of  Eng- 
land in   discarding  cumbrous,  technical  difliculties  and  ab- 
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gnrdities?  Why  should  we  not  expound  our  revised  statutes 
of  amendments  in  the  same  liberal  and  right  spirit,  that 
they  have  applied  to  the  act  of  parliament  for  regulating 
their  practice  ?  Another  strong  proof  of  the  intent  of  the 
legislature  in  tlieir  use  of  the  word  mispleading,  may  be 
found  in  the  context  of  the  same  provision.  It  provides 
that  no  judgment  after  verdict  shall  be  reversed  or  impair- 
ed by  reason  of  any  mispleading,  insufficient  pleading  or 
misjoining  of  issue.  Now  one  of  the  forms  of  misjoinder  of 
issue  would  seem  to  be  that  of  a  double  issue,  such  as  must 
result,  as  here,  from  a  misjoinder  of  incompatible  counts. 
It  is  true  that  the  words  misjoinder  of  issue,  may  not  cover 
the  whole  ground  in  this  case,  so  as  to  apply  to  the  previ- 
ous misjoinder  of  counts,  and  thus  the  statute  would  go  only 
to  cure  the  double  issue  and  not  the  error  that  led  to  it ; 
but  they  are  very  important  to  shew  the  spirit  and  intention 
of  the  act,  and  the  nature  and  character  of  the  formal  ob- 
structions to  justice,  it  was  meant  to  cure.  Taking  together 
the  two  phrases,  mispleading  and  misjoining  of  issue,  the 
whole  ground  is -covered,  if  it  be  not,  as  I  think  it  is,  by  the 
former  phrase  alone. 

I  would  not  venture  to  disturb  decisions  of  equal  authori- 
ty with  those  which  support  the  supreme  court  decision, 
where  they  go''  to  establish  any  rule  of  property,  or  to  regu- 
late personal  rights,  although  I  should  judge  them  to  be 
founded  upon  arbitrary  or  artificial  reasons.  Such  decisions 
enter  largely  into  the  concerns  of  men.  They  become  inter- 
woven with  the  whole  body  of  the  law,  and  are  silently 
recognized  in  the  mangement  of  aflfairs,  by  citizens  of  all 
classes,  as  well  as  by  lawyers  and  courts.  Not  so  with  a 
pure  formal  question  of  pleading.  The  overruling  prior  de- 
cisions on  such  a  point,  when  the  substantial  ends  of  jus- 
tice are  thereby  promoted,  can  influence  no  other  question 
save  those  of  legal  form. 

This  is  a  new  question  in  the  highest  tribuntil  of  this 
state.  It  now  arises  under  a  statute  not  new  in  its  objects, 
but  re-enacted  here  recently  with  enlarged  provisions  and 
in  'language,"  as  the  revisers  said,  intended  to  rescue  those 
provisions  from  the  verbiage  in  which  they  were  enveloped  ; 
Vol.  XXII.  48 
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thus  manifesting  a  freer  and  more  equitable  spirit  than 
heretofore^  in  remedying  "  technical  imperfections,  variao* 
ces,  defects^  omissions  and  all  other  errors  of  the  like  na* 
ture."  I  therefore  deem  it  proper  to  construe  this  act  in 
the  same  wise  and  liberal  intent  in  which  it  was  passed. 
We  ought  to  reject  what  Blackstone  calls  ^'  the  scrupulous 
obstinacy  and  literal  strictness  "  of  the  ancient  English  judgea 
who  narrowed  every  legislative  effort  to  liberalize  their 
practice,  by  the  strictest  construction  they  could  give ;  and 
did  not  yield  till  twelve  successive  enactments  had  been 
found  necessary  to  cure  them  "  of  their  unreasonable  degree 
of  strictness."  By  such  a  construction  as  I  contend  for,  we 
shall  promote  the  great  objects  of  justice  in  every  case 
where  it  can  be  applied  ;  and  this  without  making  any  hasty 
innovation  upon  the  rules  and  forms  of  pleading.  A  mis- 
joinder of  counts  will  still  be  incorrect ;  and  if  it  works  any 
manner  of  inconvenience,  the  defendant  may  obviate  that 
by  demurring  or  pleading  in  abatement.  If  he  omit  to  do 
so  and  voluntarily  joins  issue  incorrectly,  he  ought  not  to  be 
permitted  to  lie  by,  to  see  the  result  of  his  case  before  a 
jury,  and  then  come  in  and  overturn  verdict  and  judgment 
by  taking  advantage  of  an  error  not  touching  the  merits  of 
the  controversy,  and  which  be  has  himself  promoted,  since 
it  could  not  have  gone  on  without  his  owq  aid  and  partici- 
pation. This  is  surely  one  of  the  kind  of  defects,  that  it 
was  the  object  of  our  statute  of  amendmends  to  remedy.  I 
think,  therefore,  we  should  not  hesitate  to  reverse  the  judg- 
ment of  the  supreme  court  on  this  head. 

The  supreme  court  appear  not  to  have  noticed.the  other 
ground  on  which  the  reversal  of  the  original  judgment  be* 
low,  was  maintained  before  us  ;  I  presume  that  it  was  con* 
sidered  wholly  untenable.  The  books  shew  that  it  is  so. 
The  position  is  that  the  plaintiff  in  error  in  the  supreme 
court  having  specially  assigned  as  error,  that  the  issues  never 
were  tried  as  set  forth  in  the  record,  and  the  defendant 
having  by  his  joinder  in  error  confessed  the  fact,  the  record 
and  proceedings  of  the  common  pleas  must  therefore  be  al- 
lowed to  be  erroneous,  although  in  fact  the  issues  were  join- 
ed and  the  verdict  found.     But  the  authorities  read  thus : — 
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io  a  per  curiam  opinion  of  our  supreme  court,  Judge  Suth- 
erland says;  "if  the  assignment  is  bad,  as  impeaching  the 
record,  the  defendant  can  avail  himself  of  that  objection 
under  the  general  plea  of  in  nullo  est  erratum.  So  if  an 
error  in  fact  that  is  not  assignable  be  assigned,  and  in  nullo 
est  erratum  is  pleaded,  it  is  no  confession  of  it :  as  if  it  be 
assigned,  that  the  court  was  not  sitting  on  the  day  when  the 
judgment  purported  to  have  been  given,  because  that  is 
against  the  record,  and  in  such  case,  in  nullo  est  erratum  is 
only  a  demurrer."  7  WendeU^  56.  But  the  error  assigned 
was  not  assignable.  "  A  man  cannot  allege  diminution 
contrary  to  the  record  which  is  certified."  2  Saunders^ 
1019.  "  Nothing  can  be  assigned  for  error  which  contradicts 
the  record."  Per  Chief  Justice  Savage,  9  Wendell,  1 26. 
The  record  is  the  highest  evidence  of  the  facts,  and  it  is  not 
to  be  presumed  to  be  false  from  a  mere  inference  of  plead- 
ing. If  there  bad  been  any  such  error  beyond  some  trivial 
matter  of  form,  it  could  be  impeached  or  corrected  in  the 
court  below. 

Substantial  justice  between  the  parties  appears  to  have 
been  done  in  the  court  where  the  cause  was  tried.  The 
two  very  artificial  reasons  for  reversal  are  of  a  character 
never  entitled  to  peculiar  favor ;  and  seem  to  me  quite  in- 
sufficient— the  one  last  considered  because  it  is  against  all 
ancient  and  modern  authority  ;  the  other  as  against  the 
equity  and  policy  of  our  revised  statutes.  I  shall  accord- 
ingly vote  for  reversing  the  judgment  of  the  supreme  court. 

On  the  question  being  put,  shall  this  judgment  be  revers- 
edi  the  members  of  the  court  divided  as  follows : 

In  the  affirmative:  The  President  of  the  Senate,  and 
Senators  Beardslet,  Dickinson,  Furman,  Hawkins,  Hull, 
Hunt,  Huntington,  Johnson,  H.  A.  Livingston,  Maynard, 
Moseley,  Nicholas,  Peck,  Skinner,  Sterling,  Verplanck 
—17. 

In  the  negative  ;  The  Chancellor,  and  Senators  Paige, 
Sraker,  Wager — ^4. 

Whereupon  the  judgment  of  the  supreme  court  was  re- 
versed,  and  the  judgment  of  the  common  pleas  affirmed. 
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Where,  in  an  action  on  a  policy  of  insurance  for  the  Toss  of  a  ship,  it  appear- 
ed  that  at  the  time  «r  the  application  for  the  insnraDce,  a  representation 
was  made  that  no  spirits  would  be  allowed  on  board,  and  it  turned  out  in 
proof  that  the  master  of  the  vessel  had  in  the  cabin  two  kegs  of  spirits^ 
containing  four  or  five  gallons  each,  which  would  have  belonged  to  him 
as  a  perquisite  on  his  arrival  at  the  port  of  destination,  but  which  were 
not  broached  or  any  of  the  contents  used  on  board  of  the  vessel,  ir 
WAS  HELD,  that  the  spirits  not  being  on  board /or  use,  and  not  being  in 
fact  used,  the  policy  was  not  invahdated. 

It  was  further  held,  that  the  representation  would  not  prevent  the  taking  on 
board  a  whole  cargo  of  spirits,  if  taken  for  transportation  in  the  regular 
course  of  business. 

Error  from  the  supreme  court.  The  plaintiff  brought 
an  action  in^the  superior  court  of  the  city  of  New  York  on  a 
policy  of  insurance  on  the  British  ship  Prisdlla  at  and  from 
Liverpool  to  the  port  of  St.  Johns,  New  Brunswick.  The  ves- 
sel was  wrecl(ied  and  totally  lost.  At  the  time  that  the  policy 
'  was  effected,  the  plaintiffs  represented  the  Priscilta  to  be  a 
new  ship  perfectly  sound  in  every  respect,  and  would  in 
every  respect  bear  a  compa'rison  with  any  vessel  ever  buitt 
in  New  Brunswick  ;  and  further,  '*  the  captain,  is  a  careful 
'^  and  steady  man,  has  good  officers  and  crew  ;  and  no  spirits 
^*  allowed  on  board.^^  Evidence  was  given  in  reference 
to  the  character  and  seaworthiness  of  the  vessel,  which, 
however,  it  is  not  necessary  to  advert  to.  In  respect  to  the 
prohibition  of  spirits,  it  was  proved  by  the  master  of  the 
vessel  that  a  keg  of  brandy  and  a  keg  of  gin,  each  con- 
taining about  four  or  five  gallons,  were  taken  on  board  at 
Liverpool  among  the  ship's  stores';  the  kegs  were  seated 
with  the  king's  seals,  and  the  seals  were  not  broken,  nor 
were  any  of  the  contents  drawn  out  or  used  after  the  kegs 
were  taken  on  board  :  and  that  on  his  arrival  at  St,  Johns, 
the  liquor  would  have  belonged  to  him  as  a  perquisite.  On 
his  cross-examination,  he  stated  that  when  he  sailed  from 
Liverpool,  he  had  on  board  about  a  pint  of  spirits  in  a  third 
keg;  that  the  kegs  were  stowed  in  the  cabin ;  that  they 
were  not  entered  in  the  bill  of  lading ;  that  they  came  on 
board  out  of  bond*— a  drawback  being  allowed  at  Liverpool* 
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He  admitted  that  he  had  been  informed  by  the  owners  of  the 
vessel  that  the  insurance  company  refused  to  pay  on  account 
of  his  carrying  spirits,  and  being  a  drunkard  ;  thai  they  told 
him  they  had  desired  him  not  to  carry  liquors  and  that  he  ought 
not  to  have  done  it.  That  he  thereupon  procured  certifi- 
cates from  merchants  of  Liverpool  and  Si.  John  that  he  was 
a  sober  man,  and  not  addicted  to  drinking,  which  he  gave 
to  the  owners,  who  said  they  would  send  them  on  to  New- 
York.  The  chief  justice  of  the  superior  court,  in  reference 
to  the  prohibition  of  9piriis,  charged  the  jury  :  that  the  fair 
construction  of  the  contract  in  that  respect  was,  thai  apiriis 
were  not  io  be  allowed  on  board  for  use,  nor  to  be  in  fad 
usedy  and  if  therefore  the  spirits  were  taken  on  board  for 
cargo  or  Iran^oriaiion  merely,  and  not  for  the  purpose  of 
being  used  or  consumed  on  board,  and  if  in  truth  no  part 
thereof  was  used  on  board  during  the  voyage,  the  fact  that 
it  was  on  board  would  not  vitiate  the  policy.  The  chief 
justice  also  charged  the  jury  on  the  subjects  of  the  character 
of  the  vessel  and  its  seaworthiness.  To  which  charge,  the 
counsel  for  the  defendants  excepted.  The  jury  found  for 
the  plaintiff,  and  judgment  was  accordingly  entered.  The 
d.efendants  sued  out  a  writ  of  error  removing  the  record  into 
the  supreme  court,  where  the  judgment  of  the  court  below 
was  reversed.  The  plaintiff  thereupon  removed  the  record 
into  this  court. 

The  judgment  of  the  court  below  was  reversed  in  the  su- 
preme court,  on  the  ground  of  the  misdirection  of  the  jury 
in  respect  to  the  prohibition  of  spirits  ;  the  opinion  was  deliv- 
ered by  Mr.  Justice  Cowen,  the  portion  whereof  relating  to 
this  subject  is  in  these  words  : 

<<  The  representation  ^  no  spirits  allowed  on  board,'  was  in 
substance  an  assurance  that  the  vessel  should  maintain  the 
character  of  a  temperance  ship.  Spirits  were  taken  into  the 
cabin  as  part  of  her  stores,  not  expressly  to  be  used,  and 
none  of  them « were  in  fact  used;  but,  according  to  what 
was  customary  at  Liverpool,  they  were  embarked  for  trans- 
portation as  a  perquisite  of  the  captain,  to  be  sold  by  him  on 
his  own  account.     Not  being  on   the  bill  of  lading,  they 
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were  subject^  however,  to  be  diposed  of  or  used  by  him,  or 
converted  by  him  to  the  purpose  of  treating  the  crew.  The 
charge  was,  that  spirits  might  be  taken  for  cargo  or  transpor- 
tation merely  ;  and,  if  not  to  be  used,  nor  in  fact  used,  the 
purpose  of  the  representation  was  fulfilled. 

It  is  not  easy,  I  suspect,  to  maintain  this  part  of  the 
charge  in  its  full  latitude.  It  might  be  to  strong  to  say  of  a 
representation  couched  in  language  like  this,  that  spirits 
should  not  be  transported  by  way  of  regular  cargo,  entered 
on  the  bill  of  lading;  with  its  three  parts  in  different 
hands,  for  the  purpjose  of  detecting  any  fraudulent  conver- 
sion. Even  that  might  be  unjust  to  the  insurers.  But  to 
allow  the  carrying  of  liquor  by  the  master  or  crew,  under 
pretence  of  venture  or  perquisite,  would  be,  in  effect,  to 
render  the  representation  a  very  idle  promise.  Even  a  per- 
sonal engagement  not  to  drink,  made  by  landmen,  under 
every  possible  inducement  to  fulfil  it — motives  of  health,  rep- 
utation, fortune,  the  encouragement  of  friends  and  the  influ- 
ence of  example,  is  but  too  often  found  to  be  a  slender  tie, 
when  opposed  to  the  force  of  opportunity,  exerted  upon  an 
appetite  in  the  feast  vitiated  by  habit.  Sailors,  beside  be- 
ing remarkable  for  general  improvidence,  are  among  the 
last  who  would  even  form  resolutions  of  abstinence;  they 
are  far  removed  from  many  of  the  ordinary  motives  to  that 
virtue,  and  reckless  of  such  considerationis  as  they  cannot 
entirely  escape.  The  usual  allowance  of  spirits  to  ships' 
crews  at  a  certain  hour  of  the  day,  tends  to  create  the  appe- 
tite for  spirits  in  its  most  imperious  form.  '^  Persons  ad- 
dicted to  excessive  drinking,"  says  Paley,  "  suffer,  in  the 
intervals  of  sobriety,  and  near  the  return  of  their  accustom- 
ed indulgence,  a  faintness  and  oppression  circa  prtecordia, 
which  it  exceeds  the  ordinary  patience  of  human  nature  to 
endure.  This  is  usually  relieved  for  a  short  time  by  a  repe- 
tition of  the  same  excess ;  and  to  this  relief,  as  to  the  re- 
moval of  every  long  continued  pain,  they  who  have  once 
experienced  it,  are  urged  almost  beyond  the  power  of  resis- 
tance. Pal  Phil  ch.  2,  p.  314,  315,  q/"  Me  Philad.  ed. 
of  1794.  Opposed  to  such  an  influence,  neither  the  sug- 
gestions of  religion  nor  the  love  of  life,  are  of  any  avail. 
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An  instance  of  insensibility  to  the  latter,  is  mentioned  by 
the  late  Dr.  Rush,  as  occarring  some  years  ago  in  Philadel- 
phia.    An  habitual  drunkard  being  strongly  urged  by  one 
of  his  friends  to  leave  off  drinking,  said :     ''  Were  a  keg  of 
rum  in  one  corner  of  the  room,  and  were  a  cannon  con- 
stantly discharging  balls  between  me  and  it,  I  could  not  re- 
frain from  passing  before  that  cannon,  in  order  to  get  at  the 
rum."     Rush  on  the  Diseases  of  the  Mindy  ch.  10,  p.  266 
of  Philad,  ed.    q/*1812.     Such  kegs  taken  in  the  name  of 
ship's  stores,  though  for  the  avowed,  and  even  the  honest 
purpose  of  transportation  as  perquisites  by  the  crew,  would 
be  quite  sure  even  of  a  worse  fate  than  that  which,  in  the 
case  at  bar,  appears  to  have  attended  the  third  keg  before  it 
left  Liverpool.     It  is  not  very  difficult  to  say  what  would 
have  been  the  result  of  this  captain's  adventure  in  kegs,  had 
the  voyage  proved  prosperous.     It  ceased  by  the  loss  of  the 
ship,  when  out  a  few  days  from  Liverpool.     Had  it  con- 
tinued, I  doubt  the  protection  even  of  the  king's  seal.     The 
temperance  of  the  captain  himself  had,  according  to  his 
own  admission,  been  questioned  ;  and   he  bad  been  obliged 
to  clear  himself  by  his  certificate  to  the  owners.     He  ad- 
mits  they  desired  him   not   to  carry  liquors.      They  told 
him  insurance  could  not  be  got  on  account  of  his  carry- 
ing spirits  and  being  a  drunkard.      Certificates  of  his  so- 
briety,   procured   both   at   Liverpool  and    St.    John,  were 
transmitted  to  New-York ;  and  these  were  followed  by  the 
representation  in  question :    '<  the  captain  is  a  careful  and 
steady  man,  has  good  officers  and  crew,  and  no  spirits  al- 
lowed on  boardJ^     In  all  human  experience,  1  ask,  what 
kind  of  compliance  with  such  a  representation  are  kegs  of 
spirits  for  private  adventure,   with  a  captain   already  sus- 
pected of  a  drunkard's  appetite  ?     But  it  is  said  they  were 
not  intended  for  use.     In  other  transactions  a  man  is  holden 
to  intend  the   natural  consequences  of  his  own  act.     If  we 
allow  this  practice,  every  sailor  may  carry  his  regular  sup- 
ply of  grog  in  the  name  of  perquisite.     The  evasion  would 
be  worthy  of  the  unlicensed  grocer,  whose  trade  is  confined 
to  the  biscuitf  but  his  spirits  are  uniformly  given  away. 
We  are  told  that  in  this  case,  at  least,  the  actual  disallow- 
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ance  of  spirits,  given  in  evidence  and  found  by  the  jury,  re- 
moved the  legal  imputation  of  collusion.  Admitting  that  to 
be  so,  an  isolated  instance  like  the  present,  is  not  sufficient 
to  warrant  the  law  in  allowing  such  a  practice.  Suppose 
the  insurers  to  be  told  that  no  spirits  wiU  be  allowed ;  but 
there  will  be  liberty  for  each  sailor  to  carry  kegs  of  liquor  for 
sale  on  his  private  account ;  and,  on  being  sued  for  a  loss, 
you  must  run  the  risk  of  collecting  from  them  whether  they 
used  any  of  it.  Would  an  underwriter  of  ordinary  sagacity 
consider  the  representation  as  worth  a  cent?  It  is  like  say- 
ing to  a  ship's  crew,  take  what  means  of  intoxication  you 
please  ;  but  be  careful  and  not  drink.  In  case  of  a  represen- 
tative or  warranty  of  neutrality,  it  is  not  enough  that  the  ship 
be  in  fact  neutral.  She  must  have  the  means  of  showing  her 
neutrality ;  such  documents  on  board  as  shall  vindicate  the 
character  she  has  assumed  at  the  suit  of  the  belligerent  cruis- 
er. 1  Phil,  on  Ins.  110.  Hughes  on  Ins.  234,  Am.  ed. 
of  1833.  It  is  no  answer  to  say  that  she  was  in  fact  neutral. 
The  reason  is  because  by.  gross  negligence  she  has  been  left 
open  to  probable  condemnation.  The  case  at  bar,  and  cases 
which  must  continually  arise  in  ships  represented  or  warrant- 
ed to  be  temperate,  should  we  allow  the  construction  adopted 
by  the  court  below,  would  be  more  than  mere  negligence. 
The  officers  and  crew  may  introduce  on  board,  at  every 
port,  the  positive  and  certain  means  of  drunkenness,  eluding 
detection  by  appearances,  by  concealment,  and  a  concerted 
system  for  the  suppression  or  withholding  of  testimony.  The 
result  will  be  the  leaving  of  temperance  ships  liable  to  become 
as  miserably  unseaworthy  as  any  others ;  more  so,  I  venture 
to  say,  than  those  wherein  grog  is  openly  and  regularly  dis- 
tributed. 

It  was,  I  take  it,  truly  said  on  the  argument,  by  the  coun- 
sel for  the  plaintiffs  in  error,  that,  on  showing  the  ship  to 
have  been  lost  through  the  actual  intoxication  of  the  cap- 
tain, the  action  must  have  failed.  But  that  they  desired 
more;  to  place  beyond  his  reach  the  ordinary  means  of  in- 
toxication, and  avoid  the  almost  impracticable  task  of  prov- 
ing, by  bis  own  servants,  a  degree  of  ebriety  and  its  conse- 
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quences,  Which  such  men,  even  if  they  could  be  brought 
upon  the  standi  may  be  supposed  not  willing  to  disclose. 

We  are  referred  by  the  counsel  for  the  defendant  in  error 
to  several  cases  of  misdescription  in  written  applications 
for  the  obtaining  of  fire  policies,  and  other  regulations^ 
which  are^  in  general,  regarded  as  standing  on  the  sam6 
footing  with  the  ordinary  representation  in  marine  policies. 
Faitn.  Ins.  and  Loan  Co.  v.  Snyder,  16  Wendell,  481,  488. 
Dobson  V.  Solhebtfy  1  Mood,  fy  Malk.  90.  Delonguemere  V4 
The  Traders  Ins.  Co.,  2  HaWs  R.  589.  Langdon  v.  New^ 
York  Equitable  Fire  Ins.  Co.,  2  HalPs  R.  226.  6  Wendell^ 
623,  S.  C.  on  error.  These  authorities  sustain  actions  upon 
fire  policies  notwithstanding  certain  Variances  in  parts  of 
the  building  in  question,  or  in  the  character  of  the  building 
itself,  from  the  description  on  which  the  policies  were 
founded  ;  or  notwithstanding  the  alleged  appropriation  o( 
the  building,  or  some  part  of  it,  to  a. more  hazardous  use 
than  t^as  allowed  by  certain  clauses  in  the  policy.  The 
Variances  were  holden  either  unsubstantial  or  not  tnaterial 
to  the  risque,  and  the  use  alleged  to  be  unwarrantably  hoz-* 
ardous,  was  holden  not  to  be  within  the  prohibition  of  the 
policy.  None  of  these  cases  apply  to  the  one  before  us,  un- 
less it  be  denied  that  keeping  intoxicating  drinks  on  board 
a  ship,  is  a  circumstance  in  no  way  affecting  her  safety. 
t  cannot  bring  hiyself  to  believe  it  so  small  a  matter 
as  the  counsel  for  the  defendant  in  error  seemed  to  suppose, 
abd  as  he  seemed  to  think  it  is  viewed  by  the  shipping 
interest  of  the  city  of  New-York.  That  it  is  looked  upon  as 
of  some  consequence  at  the  insurance  offices  there,  we 
derive  from  the  testimony  of  the  master  who  sailed  the 
vessel  in  question. 

On  the  whole,  we  think  the  Court  below  erred  in  telling 
the  jury,  that,  if  the  spirits  were  taken  on  board  for  cargo 
or  transportation  merely,  no  part  being  in  fact  used,  the 
representation  was  substantially  complied  with.  We  think 
the  charge  should  have  been,  that  receiving  the  spirits,  un- 
der  the  circumstances  disclosed  by  the  captain's  testimonji 
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of  itself  falsified  the  representation,  and  nullified  the  policy. 
The  cause  was  argued  in  this  court  by 

D.  Lord,  jun.,  for  the  plaintiff  in  error. 

A.  G.  Rogers,  for  the  defendants  in  error. 

After  advisement,  the  following  opinion  was  delivered  : — 

By  the  Chancellor.  The  objections  to  the  charge  of 
the  judge  as  to  the  seaworthiness  of  the  vessel,  and  as  to 
the  alleged  nnisrepresentation  as  to  its  character  er  capa- 
city to  sustain  the  ordinary  perils  of  the  sea,  were  very 
properly  abandoned  by  the  counsel  for  the  defendants  in 
error  as  wholly  untenable.  The  only  question  for  consid- 
eration, therefore,  is  whether  there  was  such  a  misrepre* 
sentation  by  the  assured  in  relation  to  the  character  of  his 
vessel  as  a  temperance  ship,  as  to  deprive  him  of  the  bene^ 
fit  of  his  insurance ;  or  rather  whether  the  judge  who  tried 
the  cause  erred  in  the  instructions  which  he  gave  to  the  jury 
on  that  subject.  Upon  this  question  I  think  the  learned 
judge  who  delivered  the  opinion  of  the  supreme  court  has^ 
in  the  discharge  of  the  arduous  duties  which  are  imposed 
upon  the  members  of  that  court,  entirely  misapprehended  a 
part  of  the  testimony  in  the  case,  if  he  has  not  overlooked 
the  distinction  which  exists  between  a  representation  and  a 
warranty. 

The  representation  was,  that  the  master  of  the  vessel  wa» 
a  careful  and  steady  man,  and  that  he  had  good  officers 
and  a  good  crew,  and  that  no  spirits  were  allowed  on  board. 
This,  in  the  absence  of  any  suspicion  that  the  master  or 
crfew  were  so  intemperate  that  they  would  be  tempted  to 
broach  casks  of  liquor  which  were  on  board  the  ship,  with- 
out any  intention  of  having  them  used,  is  a  simple  represen- 
tation that  the  vessel  is  intended  to  sustain  the  character  of 
a  temperance  ship.  In  other  words,  that  no  ardent  spirits 
were  allowed  on  board  for  the  use  of  the  officers  or  crew 
during  the  voyage,  or  while  laying  in  the  port  of  lading  or 
of  discharge  ;  that  is,  during  the  risk  which  the  underwri-* 
ters  were  asked  to  assume  ;  and  I  doubt  whether  a  more 
extended  meaning  should  be  given  to  these  words,  even  ia 
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a  technical  warraniy.  See  Whitehead  v.  Price,  I  Gale^s 
it.  ]5I.  2  Cr.  Mees.  fy  Rose.  447,  S.  C.  But  if  the 
learned  judge  was  right  in  supposing  that  previous  to  the 
underwriting  of  this  policy,  a  strong  suspicion  existed  on  the 
pert  of  the  underwriters,  that  the  master  of  the  vessel  was 
an  intemperate  man,  so  that  he  would  be  likely  to  get  in- 
toxicated if  any  ardent  spirits  were  placed  within  his  reach 
or  under  his  control ;  and  that  to  guard  against  the  risk  of 
such  an  occurrence  they  required  from  the  owner  of  the 
vessel  an  assurance  that  no  ardent  spirits  would  be  allowed 
to  be  carried  in  the  vessel  during  the  voyage,  a  very  differ- 
ent case  would  have  been  presented ;  especially  if  the  two 
kegs  of  liquor  were  taken  on  board  by  the  master  with  the 
knowledge  or  assent  of  the  assured,  or,  if  the  representation 
had  been  put  in  the  form  of  a  warranty.  In  such  a  case, 
proof  that  the  liquor  was  merely  transported  in  the  ship 
from  one  port  to  the  other.,  for  the  purpose  of  securing  the 
benefit  of  the  draw  back  as  a  perquisite  of  the  master  of 
the  vessel,  and  that  they  were  placed  under  the  king's  seal 
for  that  purpose,  would  not  excuse  the  assured,  or  enable 
him  to  recover  on  his  policy. 

Upon  a  careful  examination  of  the  testimony,  however^  it 
will  be  seen  that  no  suspicion  existed  as  to  the  intemper- 
ance of  the  master  until  long  after  the  loss  of  the  ship  ;  and 
the  certificates,  which  were  called  for  by  the  defendants 
counsel,  if  they  are  evidence  of  any  thing,  show  that  no 
foundation  for  such  a  suspicion  existed  at  the  time  they 
were  given,  for  the  purpose  of  enabling  the  assured  to  ob- 
tain payment  of  his  loss  from  the  underwriters.  The  rep- 
resentation was  therefore  true  in  the  sense  in  which  both 
parties  must  have  understood  it  at  the  time  it  was  made. 
The  conclusion  at  which  I  have  arrived  is,  that  there  was 
no  error  in  the  charge  of  tiie  judge  who  tried  this  cause  in 
the  superior  court  of  the  city  of  New  York  ;  and  that  no 
legal- reason  existed  for  reversing  the  judgment  which  that 
court  rendered  in  favor  of  the  present  plaintiff  in  error. 

The  judgment  of  the  supreme  court  should  therefore  be 
reversed,  and  the  original  judgment  should  be  affirmed  with 
costs  to  Irvin  the  plaintiff,  in  this  court,  and  also  upon  the 
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writ  of  error  w  the  supreme  court ;  together  with  intered 
on  his  original  judgment  by  way  of  damages  for  the  delay 
caused  by  that  writ  of  error. 

On  the  question  being  put,  Shalt  this  judgment  be  revera- 
€d  1  all  the  members  of  the  court  present,  who  bad  heard 
the  argument,  answered  unanimously  in  the  affirmative* 
Whereupon  the  judgment  of  the  supreme  court  was  revere" 
edf  and  the  judgment  of  the  superior  court  of  the  city  of 
New  York  ArFuuiEiK 


Herrick  ve.  Malin. 

Ad  tUtsraiiam  in  a  ttetd  though  made  subsequent  to  its  ezecotion  by  ihm 
grantee  himself  does  not  avoid  ity  if  under  the  deed  a  legal  title  became 
▼ested  in  the  grantee  by  transmutation  of  poBsession,  either  by  livery  of 
seizin  or  by  the  operation  of  the  statute  of  uses. 

It  is  otherwise,  however,  when  an  action  is  brought  upon  the  dsed  for  « 
breach  of  the  covenants  therein,  or  upon  a  bond  or  other  sealed  iBstro* 
meat}  then  upon  the  plea  of  non  est  factum,  the  plaintiff  is  bound  to 
show  it  to  be  the  deed  of  the  party  prosecuted,  and  if  there  has  been  an 
alteration  of  the  instrument,  it  must  be  satisfactorily  explained. 

80  also  if  an  alteration  appears  on  the  face  of  a  bill  of  eichange  or  promis- 
sory note,  the  plaintiff  in  an  aotion  for  its  recovery,  is  bound  to  giTa 
evidence  in  explanation. 

IVhere  the  alteration  in  a  deed  is  material,  the  party  seeking  to  enforce  it  - 
is  bound  to  give  some  explanation  as  to  the  apparent  alteration,  even  if 
the  deed  be  of  more  than  30  years  standing,  and  is  offered  in  evidence 
without  proof,  as  an  ancient  deed.  So  iv  teems,  explanation  may  be  re« 
quired  where  the  deed  is  proved  without  producing  and  examining  the 
subscribing  witnesses;  and  if  it  be  not  given,ajury  will  be  warranted  in 
finding  in  opposition  to  that  part  of  the  deed  appearing  to  be  altered,  if 
the  apparent  alteration  be  of  such  a  character  as  to  create  a  strong  sua-* 
picion  that  it  had  been  fraudulently  made. 

it  sesms,  however,  that  where  there  ia  a  mere  tuterlisnation  in  a  deed,  witb- 
•at  any  thing  to  excite  suspicion  that  it  wss  not  made  at  the  time  thai 
the  deed  was  drawn  and  executed,  the  reasonable  presumption  is,  that 
it  was  made  before  the  deed  was  executed. 

Error  from  the  supreme  court.  This  was  an  action  of 
ejectinent,  brought  by  Rachel  Maltn  against  Israel  Herrick 
for  the  recovery  of  a  tract  of  land  conveyed  to  her  by  one 
James  Hathaway,  by  deed,  bearing  date  80th  July,  1794. 
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The  premises  conveyed  being  described  as  Mlows :  *<  A 
*<  certain  tract  of  hnd  in  township  number  seven  in  the  8e-> 
^  cond  range  of  Massachusetts  pre-emption,  being  in  com« 
**  mop  and  undivided  with  the  proprietor  of  said  land,  and 
<' supposed  to  contain  about  four  hundred  acres  :^it  being  atl 
**  my  right,  title,  interest  and  demand  to  lands  in  said  town, 
"  eicept  one  hundred  acres,  which  is  conditionally  convey- 
<'ed  Mariah  Hathaway.  The  remaining  part  of  my  right 
**  in  9aid  town  is  hereby  conveyed  to  said  Rachel ;  and  I 
*^  do,  by  these  presents,  put  said  Rachel  in  my  place  and 
"  stead,  to  receive  said  lands  in  the  division  thereof  with  the 
**  said  proprietor,  to  her  own  use  and  to  her  heirs  and  as* 
^' signs  forever."  The  deed  was  read  in  evidence  without 
objection.  At  the  time  of  the  execution  of  the  deed,  Hath- 
away resided  on  the  premises  conveyed  ;  he  died  about  two 
years  thereafter,  and  his  widow  continued  in  possession 
about  four  or  five  years  after  his  death,  when  she  quit.  Af- 
ter which,  the  premises  remained  unoccupied  until  the  de- 
fendant entered  in  1824  or  18i25.  On  the  part  of  the  de* 
fendant,  a  witness  was  called,  who  testified  that  from  an  in- 
spection of  the  deed  executed  by  Hathaway  to  the  plaintiff, 
it  appeared  plain  to  him  that  a  letter  had  been  erased  frqm 
the  end  of  the  word  proprietory  (as  italicized  above ;)  that 
where  the  word  land  is  now  written,  (italicized  as  above,) 
be  could  discover  that  the  word  town  had  been  originally 
written — he  could  see  the  outline  of  the  letters  t,  o,  and  n, 
and  what  might  hav^  been  a  to ;  that  the  word  town  ap- 
peared to  have  been  written  with  the  same  ink  as  the  rest 
of  the  deed,  whereas  the  word  land  was  written  with  dif- 
ferent ink,  darker  and  apparently  newer.  As  to  the  words 
in  said  town,  (italicized  as  above,)  he  testified  that  the  word 
in  and  aaid,  and  the  two  first  letters  of  the  word  town,  ap- 
peared to  have  been  written  over,  with  blacker  ink  than  the 
rest  of  the  deed — ^the  two  last  letters  of  that  word  having 
probably  been  worn  off,  or  torn  off  by  accident.  The  coun- 
sel for  the  defendant  requested  the  judge  who  presided  at 
the  trial  of  the  cause,  to  charge  the  jury  that  the  alterations 
in  tbe  above  deed  were  material,  and  avoided  the  deed  if 
made  after  its  execution,  even  though  made  by  a  stranger ; 
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that  if  the  alterations  were  immaterial  aod  were  subsequent 
to  the  execution  of  the  deed,  made  by  the  grantee  or  by  her 
direction  or  with  her  assent,  such  alterations  would  avoid  the 
deed  and  prevent  its  being  legal  evidence  of  title;  and  that 
the  alterations  must  be  presumed  to  have  been  made  subse- 
quent to  the  execution  of  the  deed,  until  the  contrary  was 
made  to  appear.  The  judge  omitted  to  charge  the  jury  as 
requested,  and  instructed  them  that  if  they  were  satisfied  with 
the  evidence  in  the  case,  they  should  find  a  verdict  for  the 
plaintiff.  To  which  charge,  and  omission  to  charge  as  re- 
quested, the  counsel  for  the  defendant  excepjted.  The  jury 
found  a  verdict  for  the  plaintiff.  There  was  much  other  evi- 
dence in  the  case,  and  various  other  questions  of  law  agita- 
ted, but  the  case  is  reported  only  in  reference  to  the  question 
arising  upon  the  alterations  of  the  deed.  The  defendant 
applied  to  the  supreme  court  for  a  new  trialy  which  was  de- 
nied, and  judgment  was  rendered  for  the  plaintiff.  In  refer- 
ence to  the  question  of  alteration.  Chief  Justice  Savage,  who 
delivered  the  opinion  of  the  court,  in  a  case  of  the  samepUUn' 
tiff  against  L  N.  Rose,  in  which  the  same  question  arose,  ob- 
served :  '*  It  is  said,  however,  that  the  deed  has  been  altered, 
and,  in  consequence  of  such  alteration,  it  cannot  be  evidence 
to  support  the  plaintiff's  title.  The  first  subject  of  enquiry  in 
relation  to  this  point  is,  whether  the  alteration  is  in  a  material 
part.  The  only  alteration  consists  in  writing  the  word  land 
upon  an  erasure  of  the  word  town,  and  erasing  the  letter  s  at 
the  end  of  the  word  proprietors.  This  alteration  occurs  in 
the  description  of  land  conveyed  ;  it  origintilly  read,  ''  a  cer- 
tain tract  of  land  in  township  number  seven  in  the  second 
range  of  Massachusetts  pre-emption,  being  in  common  and 
undivided  with  the  proprietors  of  said  ^otc'n."  Now  it  makes 
no  difference  whether  the  parcel  conveyed  was  in  common 
and  undivided  with  the  proprietors  of  said  toton,  or  with  the 
proprietor i[>f  said  land,  llie  word  land  can  have  no  other 
sensible  meaning  than  township  or  town,  in  the  connexion 
in  which  it  is  used.  If  land  is  held  in  common,  there  most 
be  at  least  two  owners  ;  to  say  that  the  grantor  holds  in  com- 
mon with  the  proprietor  of  said  land,  is  saying  that  he  holds  in 
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common  with  himself;  and  what  follows  shews  that  the 
property  conveyed,  is  all  his  right,  title  and  interest  to  lands 
in  said  town,  to  wit,  township  number  seven.  If  however, 
the  alteration  can  be  supposed  to  alter  the  sense  and  mean- 
ing of  the  deed,  then  it  is  incumbent  on  the  party  producing 
it  to  give  satisfactory  explanation,  2  Wendell^  553,  unless 
the  estate  is  such  an  one  as  may  have  existed  without  a 
deed,  and  -has  vested  by  transmutation  of  possession ;  in 
which  case  the  estate  continues,  although  the  deed  be  des^ 
troyed,  8  Cotocn,  71.  The  grantor  in  this  case  died  soon 
after  executing  the  deed.  His  widow  remained  a  number 
of  years  in  possession,  as  was  understood,  under  Rachel  Ma- 
lin,  who  was  the  reputed  owner  of  the  lot." 

The  defendant  sued  out  a  writ  of  error  removing  the  re- 
cord into  this  court,  where  the  case  was  argued  by 

S*  SltivenSy  for  the  plaintiff  in  error. 

I>.  B.  Prosser  fy  M.  T.  Reynolds^  for  the  defendant  in 
error. 

After  advisement,  the  following  opinion  was  delivered^ 
in  reference  to  the  question  of  alteration  of  the  deed. 

By  the  Chancellor.  The  first  question  to  be  consider-' 
ed  in  this  case  is,  whether  the  supposed  alteration  in  the 
deed  of  Hathaway  to  Malin,  even  if  made  by  her  after  its 
execution,  avoided  the  deed  so  that  she  could  not  recover 
the  estate.  Iq  Jackson  v.  Malin,  15  Johns.  R.  293>  the  su- 
preme court  held  that  an  immaterial  alteration  in  a  will  de- 
vising real  estate,  if  made  by  the  devisee,  rendered  the  de- 
vise void ;  but  as  the  verdict  of  tfe  jury  had  noi  found 
whether  the  will  was  or  was  not  altered  by  the  devisee,  a 
new  trial  was  granted.  It  is  evident,  from  the  report  of 
that  case,  that  the  learned  judge  who  delivered  the  opinion 
of  the  supreme  court  was  misled  by  PigoVs  case,  1 1  Coke's 
R.  26,  which  was  the  only  case  cited  in  support  of  his  opin- 
ion, and  that  he  did  not  advert  to  the  distinction  between  an 
alteration  in  a  mere  bond  or  covenant,  where  the  remedy  of 
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the  party  is  by  an  action  upon  the  instrument  itaeir,  in  which 
action  the  plaintiff  cannot  recover  if  be  has  cancelled  or  al- 
tered the  obligation  so  that  it  is  hot  the  same  which  the  de- 
fendant executed,  and  an  alteration  in  a  deed  or  will  under 
which  a  legal  title  had  become  vested  in  the  grantee  or  de- 
visee by  transmutation  of  possession  either  by  livery  of  sei- 
zin or  under  the  statute  of  uses.  Pigot^a  case  was  an  ac- 
tion of  debt  upon  a  bail  bond  given  to  the  sheriflf  without 
the  addition  of  his  name  of  office,  and  was  altered  by  a 
stranger  by  interlining  the  plaintiff's  name  of  office  ;  and  by 
referring  to  Bulstrode^s  report  of  the  same  case,  2  Bulst^  IL 
246,  it  will  be  seen  that  all  the  cases  cited  by  Trattman,  the 
defendant's  counsel,  were  cases  of  that  description,  and  not 
cases  in  which  the  question  arose  as  to  the  title  to  real  es- 
tate which  bad  passed  by  the  deed.  The  resolutions  of  the 
court  must,  therefore,  be  taken  in  reference  to  the  case 
which  was  th^n  under  consideration.  In  that  view  the  re-> 
solutions  in  PigoVs  ca^e  only  amount  to  this:  that  where 
the  obligee  in  a  bond,  or  the  grantee  in  a  deed,  alters  the 
bond  or  deed  in  an  immaterial  part,  he  cannot  sue  upon  thd 
bond,  or  bring  an  action  upon  the  covenants  in  his  favor  in 
the  deed,  as,  upon  the  plea  of  non  est  factum  the  instrument 
produced  in  evidence  will  not  appear  to  be  the  same  deed 
which  was  executed  by  the  defendant.  But  even  in  these 
cases  it  appears  to  be  a  mere  technical  rule,  and  as  Ch.  J. 
Dallas  says,  the  meaning  of  the  rule  was  rather  to  asceriaio 
the  identity  of  the  instrument  than  to  guard  against  fraudi 
It  was  accordingly  held  in  the  case  of  Saunderson  v.  Sy* 
monsy  4  /.  B,  Moore* s  JR.  42,  that  an  immaterial  alteration 
of  a  policy  of  insurance,  by  the  assured,  would  not  prevent 
his  recovering  against  the  underwriter.  Such,  I  apprehendi 
must  be  the  rule  in  relation  to  either  a  material  or  immate- 
rial alteration  in  a  deed,  where  the  deed  is  not  offered  in 
evidence  for  the  purpose  of  recovering  thereon  as  upon  a 
contract,  but  merely  to  show  that  the  legal  title  to  property 
had  once  passed  by  such  deed  when  it  existed  as  an  unim-* 
peachable  instrument  before  alteration. 

As  early  as  1676,  it  was  said  by  the  court  of  king's  bench 
in  England,  that  a  rent  or  other  grant  was  not  lost  by  the 
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destruction  of  the  deed,  as  was  a  bond  or  chose  in  action. 
fVoodward  v.  Aston,  1  Vent.  R.  297.  And  Mr.  Preston 
says,  it  seems  quite  clear  that  no  deed,  which  has  once 
passed  an  estate  or  interest,  can  be  avoided  so  as  to  divest 
that  estate  or  interest  by  the  cancellation  of  the  deed  ;  but 
bonds,  or  other  executory  instruments  which  are  merely  ob- 
Kgatory  on  the  person,  may  have  their  effect  defeated  by 
an  intentional  cancellation  of  the  deed  by  the  obligee.  3 
Prest.  on  Abs.  103.  The  case  of  Doe  v.  Bingham,  in  the 
court  of  king's  bench,  4  Bam,  tf  Aid.  672,  shows  that, 
where  a  legal  title  has  passed  under  a  deed,  the  grantee  in 
such  deed  may  give  it  in  evidence  in  an  ejectment  suit,  as 
proof  of  such  title,  although  he  has  subsequently  altered  the 
deed  in  an  immaterial  part,  without  the  consent  of  the 
grantor.  See  also  Doe  v.  Hirst,  3  Starkie^s  it.  60.  In  all 
the  American  cases  cited  on  the  argument,  with  the  excep- 
tion of  Jackson  v.  Malin,  the  same  principle' appears  to  be 
maintained,  and  particularly  in  those  of  Lewis  v.  Payne,  8 
Cowen,  71;  Jackson  v.  Jacoby,9id.  125;  Jackson  v.  Gould, 
1  Wendell,  364 ;  and  in  Jackson  vT Chase,  2  Johns.  R.  84, 
in  our  own  courts.  I  conclude,  therefore,  that  the  immate- 
rial alteration  in  the  deed  from  James  Hathaway  to  Rachel 
Malin,  whether  made  by  her  or  by  a  stranger,  and  whether 
before  or  after  the  execution  of  the  deed,  did  not  divest  her 
title,  or  prevent  the  deed  from  being  evidence  that  the  title 
had  passed  to  her  from  the  grantor. 

From  the  conclusion  at  which  I  have  arrived  on  this 
question,  it  is  not  necessary  for  me  to  consider  whether  in 
vttie  case  of  an  alteration  of  a  written  instrument,  apparent 
from  the  face  of  the  paper  itself,  the  legal  presumption  is, 
that  it  was  so  altered  subseqi^nt  to  its  execution,  by  the 
party  in  whose  possession  it  was  when  the  alteration  was 
first  discovered.  It  may  be  proper,  however,  to  say  that, 
in  reference  to  material  alterations,  it  seems  to  be  proper 
to  call  upon  the  party  claiming  the  benefit  of  such  apparent 
alterations  as  a  part  of  the  original  instrument  at  the  time 
it  was  executed,  or  who  claims  that  the  instrument  is  still 
binding  on  the  party  whose  name  is  upon  it,  for  some  explO" 
nation  as  to  the  apparent  alteration.  Such  is  unquestion- 
Vol.  XXII.  50 
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ably  the  rule  in  relation  to  deeds  of  more  than  thirty  years 
standing,  which  are  offered  in  evidence  without  proof  as  an- 
cient deeds.  Jackaon  v.  Osbom^  2  JVendeU,  559.  BuU. 
iV.  P.  255.  Roacoe  on  Ev.  89.  And  perhaps  the  legal  rule 
that  a  felony  is  not  to  be  presumed,  ought  not  to  exempt  the 
party  producing  the  deed  from  giving  some  further  ezplaoa- 
tion,  where  the  deed  is  proved  without  producing  and  ex- 
amining the  subscribing  witness,  or  where  be  has  no  recol** 
lection  on  the  subject  of  the  supposed  alteration.  The  jury 
certainly  would  be  authorized  to  find  in  opposition  to  that  part 
of  the  deed,  if  the  apparent  alteration  was  of  such  a  character 
as  to  create  a  strong  suspicion  that  it  had  been  fraudulently 
made,  unless  some  explanation  was  given.  The  case  of 
Knight  V.  Clements,  2  fVill.  Wool,  fy  Hodg.  R.  290,  goes 
further ;  for  the  court  of  queen's  bench  there  decided  that 
where  a  bill  of  exchange  was  written  upon  a  two  months' 
stamp  payable  in  two  months,  but  it  appeared  upon  inspec- 
tion that  the  word  three  had  been  originallj  written  and  eras- 
ed, and  two  written  upon  the  erasure,  the  holder  of  the  bill 
must  prove  that  the  alteration  was  made  before  the  bill  was 
negotiated.  A  similar  decidion  was  made  by  the  court  of 
common  pleas  in  the  case  of  Harmon  v.  Dickinaony  5  Bing. 
R.  183.  In  Bishop  v.  Chamber,  Moody  fy  Malk.  1 17,  Lord 
Tenterden,  though  he  held  that  in  such  cases  it  lay  upon  the 
plaintiff  to  account  for  the  suspicious  form  and  obvious  alter- 
ation of  the  instrument,  submitted  it  to  the  jury  to  decide  from 
the  inspection  of  the  note,  whether  it  had  been  altered  after 
its  completion  ;  and  in  the  subsequent  case  of  Taylor  v. 
Moseley,  6  Carr,  if  Payne,  273,  where  the  acceptance  of  a 
bill  had  apparently  been^  altered^  it  appears  to  have  been 
considered  a  proper  case  to  be  left  to  the  jury  to  determine 
whether  the  alteration  had  been  made  after  the  acceptance 
of  the  bill  by  the  defendant.  The  case  cited  from  Keble^ 
however,  shows  that  where  there  is  a  mere  interlineation  in 
a  deed,  without  anything  to  excite  a  suspicicion  that  it  was 
not  made  at  the  time  the  deed  was  drawn  and  executed, 
the  reasonable  presumption  is,  that  it  was  made  before  the 
deed  was  executed.     1  Keble,  22,  pL  62.     12  Vin.  Abr. 
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58,  &  C  For  these  reasons  I  think  the  circuit  judge  did 
not  err  in  refusing  to  charge  the  jury  as  requested  by 
the  defendant's  counsel,  in  relation  to  the  supposed  alter- 
ation of  the  deed  from  Hathaway  to  the  plaintiflT.  The 
chancellor  then,  after  disposing  of  the  other  questions  in  tho 
case,  comes  to  the  conclusion  that  the  judgment  of  the  su- 
preme court  ought  to  be  aflirmed. 

On  the  question  being  put,  Shall  this  jtidgmeni  be  revers- 
ed 1  All  the  members  of  the  court  (twenty  being  present) 
answered  in  the  negative.  Whereupon  the  judgment  of  the 
supreme  court  was  affirmed. 


»mi    ■    *ini»i 


Donaldson  v.  Wood  &  Wooi>. 

The  acts  of  Ike  legislatare  of  1830  and  1832,  giving  a  lien  for  wotk  done  or 
materials  furnished  ia  the  erection  of  boildings  in  the  city  of  New  York 
vponthe  fund  in  the  hasda  of  the  o#ner  of  the  buildings  due  to  the  ori- 
ginal contractor,  apply  only  to  the  creditors  of  the  miginul  contractors  ; 
a  creditor  of  k  sub-contrActor  can  claim  nothing  under  these  acts. 

An  account  verified  by  the  oath  of  the  claimant  is  an  attested  mceount  with- 
in the  meaning  of  those  acts. 

/I  seems,  that  work  done  and  materials  found j  although  not  applied  to  the 
htitding  iiself,  come  within  the  purview  of  the  acts,  if  connected  with 
the  building  and  embraced  in  tbf  contract. 

Error  from  the  supreme  court.  *The  question  in  this 
Case  was,  whether  a  creditor  of  a  sub-contractor  is  entitled 
to  the  benefit  of  the  acts  of  the  legislature,  oassed  in  1830 
and  1832,  giving  a  lien  for  work  done  or  materials  furnish- 
ed in  the  erection  of  buildings  in  the  city  of  New  York  upon 
the  fund  in  the  hands  of  the  owner  of  the  buildings.  See 
Statutes  of  1830,  p.  412,  and  Statutes  of  1832,  p.  181.  The 
facts  of  the  case  are  fully  stated  in  17  Wendell,  550,  et  seq, 
Tlie  creditor  of  a  sub-contractor  brought  an  action  in  the 
New  York  common  pleas  and  recovered  judgment,  which 
was  reversed  by  the  supreme  court.  See  the  opinion  de- 
livered by  the  Chief  Justice,  17  Wendell,  551,  et  seq.  Thi) 
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plaintifT  thereupon   removed   the   record   by    writ  of  error 
into  this  court,  where  the  case  was  argued  by 

P.  A.  Cowdrey,  for  the  plaintifT. 

J.  A.  Lott  Sf  R.  H.  MorriSy  for  the  defendants. 

After  advisement,  the  following  opinions  were  delivered. 

By  the  Chancellor.  This  case  calls  for  the  construc- 
tion of  the  statutes  of  1830  and  1832,  giving  to  journeymen, 
laborers,  cartmen,  sub-contractors,  and  material  men,  a 
claim  upon  the  monies  due  from  the  owners  of  buildings^ 
erected  in  the  city  of  New  York,  to  the  contractors  for  the 
erection  of  such  buildings,  in  the  nature  of  an  hypothec,  or 
an  equitable  lien  upon  that  fund.  The  principal  question  is, 
whether  a  mechanic,  orcartman,  or  a  day  laborer,  or  a  mate- 
rial man,  who  has  labored  for  or  furnished  materials  to  a  sub* 
contractor  to  whom  nothing  is  due,  has  a  right  to  be  paid 
for  his  labor  or  materials  out  of  the  monies  due  from  the 
owner  of  the  building  to  the  contractor,  against  whom  such 
sub-contractor  has  no  legal  or  equitable  demand   whatever. 

The  bare  statement  of  the  claim  appears  to  be  sufficient 
to  satisfy  any  one  that  it  is  wholly  inconsistent  with  every 
principle  of  justice  and  equity.  Those  who  sustain  the 
claim^  therefore,  are  obliged  to  assume  that  it  was  the  in- 
tention of  the  legislature  to  prevent  the  contractor  for  the 
erection  of  a  building,  from  making  sub-contracts  for  any 
part  of  the  labor  or  materials  ;  and  that  every  sub-contrac- 
tor, and  the  sub-contractors  under  such  sub- contractor  ad 
infinitum,  must  be  considered  as  the  mere  agents  of  the 
original  contrdttor.  Such  a  construction,  however,  is  di- 
rectly in  conflict  with  the  language  of  the  act  of  April,  1830, 
the  first  section  of  which  recognizes  the  right  of  the  original 
contractor  to  make  sub-contracts,  and  gives  to  his  sub-con- 
tractors, as  such,  a  lien  upon  the  money  due  to  him  from 
the  owner  of  the  building.  The  construction  contended  for 
by  the  counsel  for  the  plaintiff  in  error  would,  on  the  con- 
trary, render  the  original  contractor  liable  to  the  journey- 
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men  employed  by  Donaldson  to  prepare  the  flagging  and 
curb  stones,  to  the  cartmen  who  drew  them  from  the  stone 
yard,  and  to  the  paviors  who  laid  them  down,  as  the  plain- 
tiff himself  was  a  mere  sub-contractor  for  this  part  of  the 
work  included  in  the  original  sub-contract  of  Tif  gley  ;  and 
if  Tingley  was  a  mere  agent  of  Russell  the  contractor, 
Donaldson  was  a  mere  sub-agent,  and  his  day  laborers  who 
did  the  work-iire  the  real  creditors  of  Russell. 

Legal  hermeneutics,  when  applied  to  the  construction  of 
statutes,  teach  us  to  reject  a  construction  which  is  contrary 
to  natural  justice  and  equity,  or  which  will  necessarily  be 
productive  of  practical  inconvenience  to  the  community, 
unless  the  language  of  the  lawgiver  is  so  plain  and  explicit 
as  not  to  admit  of  a  different  construction.  To  give  a  cor- 
rect interpretation  to  the  legislative  will,  where  a  statute 
was  intended  to  remedy  the  injurious  operation  of  a  previ- 
ous rule,  or  principle  of  law,  the  court  should  place  itself  in 
the  situation  of  the  legislature  which  passed  the  statute  :  that 
is,  to  contemplate,  in  the  first  place,  the  law  as  it  previously 
existed,  and  the  necessity  and  probable  object  of  the  change, 
and  then  give  such  a  construction  to  the  language  used  by 
the  lawmakers  in  providing  the  remedy,  as  to  carry  their 
intention  into  effect,  so  far  as  it  can  be  ascertained  from  the 
terms  of  the  statute  itself.  Here  the  evil  to  be  remedied 
was  not  that  a  contractor,  who  had  once  paid  for  labor  and 
materials  employed  in  the  construction  of  a  building,  to  the 
person  employed  by  him  to  do  .such  labor  or  to  furnish  such 
materials,  was  exempted  from  paying  therefor  a  second 
time  to  persons  who  had  no  legal  or  equitable  claim  upon 
him,  by  contract  or  otherwise ;  but  the  common  law  rule 
being  that  a  creditor  had  no  specific  lien  upon  a  fund  be- 
longing to  his  debtor,  although  such  fund  had  been  created 
by  the  property  or  the  labor  of  such  creditor,  the  mischief 
of  the  rule  in  relation  to  these  building  contracts  was,  that 
the  contractor  who  honestly  owed  his  sub-contractors  and 
workmen  an^  material  men  for  their  labor  and  materials  in 
the  construction  of  the  building,  instead  of  providing  for  the 
payment  of  their  debts  out  of  the  fund  which  was  coming  to 
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him  from  the  owner  of  the  building  for  such  labor  and  ma- 
terials, dishonestly  put  the  whole  fund  into  his  own  pocket, 
and  left  them  to  their  remedy  by  suits  against  an  insolvent 
debtor,  or  assigned  it  for  the  benefit  of  other  creditors  who 
had  no  equitable  claims  upon  that  fund.  It  is  evident  there- 
fore, from  an  examination  of  these  statutes,  that  the  remedy 
which  the  legislature  intended  to  give  to  the  journeyman, 
laborer,  cartman,  sub-contractor,  or  material  man,  was  a 
remedy  as  between  debtor  and  creditor  merely,  by  making 
the  claim  of  the  creditor  a  privileged  debt  to  be  paid  out 
of  the  fund  due  to  his  debtor.  But  I  am  satisfied  that  no 
court  is  authorized  to  extend  these  statutory  provisions  by 
judicial  construction,  so  as  to  make  a-  fund,  which  legally 
and  equitably  belongs  to  the  contractor  exclusively,  answer* 
able  for  the  debts  of  sub-contractors ,  to  whom  the  original 
contractor  owes  nothing. 

If  any  doubt  could  arise  upon  the  construction  of  the  first 
section  of  the  act  of  April,  1830,  upon  the  principles  of  in* 
terpretation  to  which  I  have  adverted,  the  language  of  the 
subsequent  sections  appears  to  render  the  intention  of  the 
legislature  perfectly  plain.  By  the  second  section  of  the 
act  the  owner  of  the  building  is  to  furnish  a  copy  of  the  at- 
tested account,  delivered  to  him,  to  his  contractor ;  and  if 
there  shall  be  any  disagreement  between  such  contractor 
and  his  creditor,  they  may,  by  amicable  adjustment  be- 
tween themselves,  or  by  arbitration,  ascertain  the  true  sum 
due,"  &c.  So,  in  the  third  section  the  words  his  journey* 
meny  are  used  in  references  to  the  original  contractor ;  and 
in  the  fourth  section,  if  the  contractor  shall  not  pay  -the 
amount  to  his  creditor,  the  owner  shall  pay,  dLc,  and  the 
amount  may  be  recovered  from  such  owner  by  the  creditor 
of  the  said  contractor.  All  this  is  perfectly  plain  and  intel* 
ligible  if  we  suppose  the  legislature  were  providing  for  the 
adjustment  and  payment  of  a  debt  which  was  due  from  the 
contractor  to  his  journeyman,  cartman,  laborer,  sub-con* 
tractor,  or  material  man,  but  it  is  senseless  ^h«i  applied  to 
an  account  against  a  sub-contractor  merely,  and  presented 
by  a  person  who  may  have  been  a  perfect  stranger  to  the 
original  contractor.    The  account  presented  in  this  case  does 
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not  profess  to  be  an  account  against  Russell,  the  contractor  ; 
nor  is  he  even  alluded  to,  either  in  the  account  or  in  the 
affidavit  annexed  thereto,  or  in  the  notice  served  upon  the 
owners  of  the  building.  It  is  not  necessary,  therefore,  to 
consider  what  would  have  been  the  effect  of  his  neglect  to 
give  notice  to  the  owners,  of  his  intention  to  dispute  the 
claim,  if  the  account  upon  its. face  had  purported  to  be 
against  him  as  the  debtor  of  Donaldson  for  work  done  un- 
der the  contract.  He  might  perhaps  in  that  case  have  been 
considered  as  assenting  to  the  claim  made  against  him  ;  al- 
though he  should  after  wads  show  that  it  was  altogether 
false  or  fictitious. 

Perhaps  a  modification  of  these  statutes  may  be  desira- 
ble,- so  as  to  give  to  those  who  have  done  work  upon  the 
building  and  furnished  materials  therefor  under  an  agree- 
ment with  a  sub-contractor,  the  same  remedy  against  the 
fund  due  to  him  from  the  original  contractor,  as  the  credit- 
ors of  the  latter  now  have  against  the  fund  due  to  him  from 
the  owner  of  the  building.  Such  a  provision  would  be 
Strictly  in  accordance  with  the  principle  of  equitable  lien  or 
privileged  claim  against  the  fund  belonging  to  the  debtor, 
which  has  been  adopted  by  the  present  statutes.  But  to 
carry  the  principle  beyond  that,  and  to  make  the  original 
contractor  liable  for  the  debts  of  his  sub-contractors  ad  in^ 
Jiniiumf  would  necessarily  be  injurious  to  the  mechanics 
themselves ;  particularly  to  those  of  limited  means,  for  it 
would  be  unsafe  in  that  case  for  the  principal  contractor  to 
make  any  payments,  or  advances  to  the  sub-contractors, 
who  had  undertaken  to  do  particular  portions  of  the  work, 
until  their  several  jobs  were  completed,  and  they  had  fur- 
nished to  him  eonclusive  evidence  that  all  the  journeymen, 
cartmen,  and  day  laborers  employed  by  them  respectively 
had  been  paid  and  satisfied  in  full ;  and  the  various  sub- 
contractors in  the  mean  time  would  have  to  raise  the  money 
some  other  way  to  pay  such  journeymen  and  laborers,  or 
those  who  actually  did  the  work  would  have  to  wait,  until 
the  sub-contract  was  fulfilled,  so  that  they  and  the  sub-con- 
tractor could  be  paid  off  by  the  original  contractor  at  the 
same   time.     Those,  therefore,  who  wish   to  promote   the 
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true  inlerests  of  the  industrious  classes,  cannot  desire  a  con- 
struction of  the  present  statutes,  or  the  adoption  of  a  princi- 
ple in  future  legislation,  the  probable  effect  of  which  wpuld 
be  to  suspend  the  payments  of  the  daily  pittance,  which  the 
journeyman  frequently  wants  for  the  immediate  use  of  him- 
self and  his  family  ;  or  to  compel  the  great  mass  of  industri- 
ous and  enterprising  mechanics  in  our  cities,  who  have  as 
yet  acquired  no  capital  and  but  little  credit,  to  become  the 
mere  journeymen  and  day  laborers  of  a  few  wealthy  con- 
tractors, by  placing  them  in  a  situation  in  which  it  will  be 
impossible  for  them  to  obtain  sub-contracts  for  a  part  of  the 
work,  which  the  master  builders  have  contracted  with  the 
owners  to  have  done. 

In  reference  to  the  fourth  point  of  the  defendants  in  er- 
ror, it  is  only  necessary  for  me  to  say  that  I  have  no  doubt 
that  an  account  made  out  against  the  contractor,  and  veri- 
fied by  the  claimant's  own  oath,  that  the  balance  of  such 
account  is  justly  due  to  him  from  such  contractor  for  labor 
done,  and  materials  furnished  to  him  under  his  contract  for 
the  erection  or  furnishing  the  building,  is  an  attested  ac- 
count within  the  meaning  of  the  statute,  and  that  the  legis- 
lature did  not  intend  to  require  the  claimant  to  produce  le- 
gal evidence  of  the  correctness  and  justice  of  his  claim  in 
the  first  instance.  I  also  think  the  statutes  extend  to  all 
such  work  as  is  usually  done  under  building  contracts  in  the 
city  of  New-York,  although  it  is  not  done  upon  the  building 
itself  in  the  strict  sense  of  the  term,  provided  such  work  is 
embraced  in  the  contract  for  the  erection  of  the  building. 

As  I  have  no  doubt  that  the  supreme  court  gave  a  correct 
construction  to  the  statutes  of  1830  and  1832,  I  shall  vote 
to  affirm  the  judgment  of  that  court. 

By  Senator  Verplanck.  It  is  not  very  strange  that  the 
New-York  common  pleas  and  the  supreme  court  have  dif- 
fered in  their  construction  of  the  act  in  question  in  this  case. 
The  diJiculty  is  in  the  language  and  provisions  of  the  act ; 
the  several  sections,  of  which  are  hardly  reconcileable  with 
one  another. 
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The  very  general  terms  used  in  the  first  section  show  that 
the  legislature  wished  to  provide  for  the  protection  of  every 
person  whatsoever,  doing  work  or  providing  materials  for  any 
building  in  the  city  of  New-York^  against  the  fraud  of  the 
contractor  between  him  and  the  owner.  But  the  several  pro* 
visions  of  the  act  also  show,  that  the  case  of  mechanics  or 
meterial-men>  furnishing  materials  or  labor,  not  to  the  first 
contractor  but  to  a  sub-contractor  under  him,  was  not  taken 
into  view.  The  question  now  is,  shall  such  an  enlarged  con- 
struction be  given  to  the  law  as  to  cover  this  omitted,  and  not 
anticipated,  though  very  common  occurrence  ?  I  think  the 
construction  of  the  supreme  court,  which  excludes  this  case, 
is  not  only  by  far  the  most  consistent  interpretation,  but  on 
the  whole  is  the  safest  in  operation. 

The  statute  is  remedial  and  should  be  construed  favorably. 
But  favorably  to  whom  ?  The  effect  on  the  owner  is  the  same 
in  either  view  of  the  case.  Her^  are  then  left  two  classes  of 
mechanics,  whose  interests  come  in  collision.  It  was  not  in* 
tended  that  the  remedy  for  one  class  should  be  used  to  the 
injury  of  the  other.  Now  if  the  originally  contracting  mechanic 
is  subject  to  have  the  funds  due  him  and  remaining  in  the 
owner's  hands  applied  to  make  good  to  other  mechanics,  or 
to  the  sellers  of  materials,  the  deficiencies  of  a  sub-contractor 
whom  he  has.  already  paid,  this  would  prove  a  very  serious 
impediment  to  ull  building  by  contract,  as  well  as  cause  great 
hardship  in  numerous  cases — some  of  which  have  been  poin- 
ted out  by  the  chief  justice.  Thus  the  loss  occasioned  by 
the  insolvency  of  a  middle-man  would  be  transferred  from 
the  mechanic  who  deliberately  trusted  to  him,  to  another  who 
never  gave  him  credit  at  all,  and  who  moreover  had  furnish- 
ed him  means  towards  discharging  his  debts. 

Besides,  the  construction  contended  for  by  the  New-York 
common  pleas  leads  to  the  result  that  the  same  fund  in  the 
hands  of  the  owner  would  be  legally  liable  to  several  differ- 
ent sets  of  claimants :  as  in  this  instance,  first  to  Tingley,  the 
sub-contractor,  then  to  Donaldson,  the  plaintiff*  below,  a  mas- 
ter mechanic  working  for  Tingley,  then  to  the  material- 
men who  furnished  stone   to  Donaldson,  and  again  perhaps 
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to  otheirs.  Besides  the  inconvenience  of  this,  as  the  fiMd  con-' 
not  meet  but  one  claim,  this  construction  afibrds  the  same 
facility  to  fraud  and  collusion  as  any  other.  Judge  Irving 
has  said,  that  ''  it  was  not  intended  that  the  contractor  should 
sell  out  his  contract  and  thus  defeat  the  law,  and  destroy  the 
lien  which  others  have  in  the  helping  him  to  perform  it."  If 
fraud  and  collusion  be  once  designed,  that  end  can  be  as  well 
effected  by  the  sub-contractor  claiming  under  the  act,  ex- 
hausting the  fund  and  thus  defeating  those  who  trust  to  hi» 
credit,  as  in  any  other  mode. 

On  the  whole,  though  the  construction  sustained  by  the 
supreme  court  undoubtedly  leaves  room  for  some  fraud  and 
hardship,  yet  it  does  not  more  so  than  the  other  and  less  con- 
sistent interpretation.  I  think,  therefore,  that  such  frauds  or 
hardships  had  better  be  left  to  be  guarded  against  by  well  con*' 
sidered  and  explicit  legislative  enactment,  than  to  be  attempt 
ted  to  be  remedied  by  a  judicial  construction,  which  after 
all  is  likely  to  cause  as  much  injury  to  one  class  of  per** 
sons  employed  in  building,  aa  it  may  prove  serviceable  to 
another. 

I  am  for  affirming  the  judgment  of  the  8i»preme  court<^ 

On  the  question  being  put,  shall  this  judgment  be  rever&' 
edi  the  members  of  the  court  divided  as  follows  : 

In  the  affirmative:  Senators  Hunt,  Nicholas,  Paioe^ 
Peck,  Works — 5.^ 

In  the  negative :  The  PRi;siDENT  of  the  Senate,  the 
Chancellor,  and  Senators  DicKfNsoN,  Fox,  Hawkin8> 
Hull,  Huntington,  Johnson,  Jones,  H.  A.  Liyingston, 
Matnard,  Mosbley,  Skinner,  Sbraker,  Sterling,  Vebt* 
PLANci^,  Wager — 17. 

Whereupon   the  judgmeixt  of    the  supreme   court  wa» 

ATFIRMED. 
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A  guaranty  for  the  payment  of  a  note  is  not  void  on  the  ground  ofmaintt- 
nanee^  although  substituted  for  another  guaranty  for  the  express  purpose 
of  inducing  the  holder  thereof  to  release  the  first  guarantor  so  that  he 
may  be  called  as  a  witness  to  maintain  an  action  brought  for  the  reeove* 
ry  of  the  debt  the  payment  whereof  he  had  guaranteed. 

Such  first  guarantor  on  being  released  becomes  a  competent  witness,  al- 
though the  substituted  security  was  obtained  by  his  procurement,  where 
there  is  no  evidence  that  he  had  agreed  to  indemnify  the  second  guarantor. 

Matatenanee  is  no  longer  an  offence  here,  except  as  to  the  buying  and  sell- 
ing pretended  t'UUs  to  land  B.nd  falsely  moving  and  maintaining  suits, 

Erboa  from  the  supreme  court.  Mott  sued  Small  in  an 
action  of  covenant  on  an  agreement  under  seal,  bearing  date 
14th  April,  1834,  whereby  the  defendant  engaged  to  guar^ 
antee  the  payment  of  a  note  made  by  John  D.  Pelrie  and 
Adam  Petrie,  which  had  been  transferred  to  the  plaintiff  by 
George  H.  Feeter,  and  ftvho  had  guaranteed  the  payment 
thereof.  The  agreement  purported  to  have  been  executed 
in  consideration  of  the  sum  of  one  dollar  paid  to  the  defend* 
ant,  but  the  true  consideration  was  the  release  of  Feeter  so 
that  be  might  be  a  witness  to  resist  the  defence  of  payment 
set  up  by  the  Petries  in  an  action  upon  the  note,  pending  at 
tlie  time  the  agreement  of  the  defendant  was  executed.  The 
defendant  wa«  induced  to  enter  into  the  agreement  by  Feeter 
and  not  by  the  plaintiff.  Feeter  and  the  defendant  called 
upon  the  counsel  for  the  plaintifT  in  the  suit  against  the  Pe- 
tries, and  the  defendant  executed  the  agreement,  and  the 
rdease  of  Feeter,  which  had  been  previously  executed  by 
the  plaintiflf,  was  delivered  to  Feeter.  The  nature  of  the 
defence  set  up  by  the  Petries,  which  was  payment,  was  not 
estplained  by  the  counsel  of  the  plaintiff  to  the  defendant  at 
the  time  the  latter  executed  the  agreement.  The  cause 
was  tried,  Feeter  was^worn  as  a  witness,  and  upon  his  tes- 
timony the  plaintiff  obtained  a  verdict  against  the  defend- 
atns.  That  verdict  was  set  aside,  and  upon  a  second  trial 
the  defendants  succeeded.  Whereupon  Mott  brought  his 
action  against  the  now  defendant,  claiming  the  amount  of 
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the  note  and  all  costs  to  which  he  had  been  subjected.    To 
this  action  the  defendant  pleaded  non  est /actum  and  several 
special  pleas ;  the  substance  of  which  was,  that  the  plaintiff 
and  Feeter   had  conspired  together  falsely  to   move  and 
maintain  a  suit  upon  the  note  against  the  Petries,  that  it  was 
agreed  between  the  plaintiff  and  Feeter  that  Feeter  should 
procure  the  defendant  to  guarantee  the  payment  of  the  ifote, 
and  that  thereupon  the  plaintiff  should  release  Feeter  so  that 
he  might  be  a  witness  in  .the  cause  ;  that  the  defendant  had 
no  interest  in  the  matter,  that  he  received  no  consideration 
for  his  agreement,  and  that  Feeter  was  not  released  at  his 
request.     That   the   plaintiff /raudtilen//y  represented  the 
note  of  the  Petries  to  be  a  good  and  valid  note  for  a  sub- 
sisting debt ;  that  he  fraudulently  concealed  the  fact  that 
the  note  was  paid ;  and  that  the  note  was  prosecuted  by 
the  plaintiff  for  the  benefit  of  Feeter.     Upon  all  which  pleas 
the  plaintiff  took  issue.    On  the  trial  of  the  cause  the  facts 
appeared  as  above  stated.     When  the  evidence  was  closed 
the  counsel  for  the  defendant  insisted  that  it  should  be  sub-* 
mitted  to  the  jury,  and  that  it  was  sufficient  to  warrant  them 
to  find  for  the  defendant  upon  the   issues  joined  upon  the 
special  pleas ;  that  the  agreement  declared  upon  being  giv- 
en for  the  purpose  of  maintaining  the  suit  against  the  Petries, 
the  consideration  was  vicious ;  that  the  jury  would  be  war* 
ranted  in  finding  a  fraudulent  concealment  of  the  fact  of 
payment,  that  the  agreement  was  obtained  by  covin,  and 
was  executed  without  consideration.     Tiie  cireuit  judge  de- 
cided that  there  was  not  sufficient  evidence  to  go  to  the 
jury  on  either  of  the  issues  upon  the  special  pleas,  and  that 
the  agreement  was  a  valid  instrument:  to  which   decision 
the  defendant's    counsel    excepted.     The  defendant    then 
offered  to  prove  that  the  facts  of  the  case  of  the  plaintiff 
against  the  Petries  were  materially  different  from  what  they 
had  been  testified  to  by  Feeter  on  the  trial  of  that  cause  at 
the  circuit  when  the  plaintiff  obtained  a  verdict :  which  ev- 
idence was  rejected  by  the  judge,  and  the  jury  under  his 
direction  found  a  verdict  for  the  plaintiff.     The  defendant 
applied  to  the  supreme  court  for  a  new  trial,  which  was  re- 
fused, and  judgment  rendered  for  the  plaintiff.     See  case 
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and  opinion  delivered  in  the  supreme  court,  20  WendM^ 
312,  et  seq.  The  defendant  sued  out  a  writ  of  error.  The 
case  was  argued  here  by 

D.  Burwelly  for  the  plaintiff  in  error. 

fF.  C.  NoyeSf  for  the  defendant  in  error. 

After  advisement  the  following  opinion  was  delivered : 

By  the  Chancei^lor.  The  first  if  not  the  principal  ob- 
jection, which  is  urged  by  the  counsel  for  the  plaintiff  in 
error  against  the  judgment  of  the  supreme  court  is,  that  the 
covenant  upon  which  the  suit  was  brought  was  void  for 
maintenance.  In  answer  to  this,  it  is  insisted  by  the  coun- 
sel for  the  adverse  party,  that  maintenance  was  not  an  of- 
fence at  the  common  law,  and  that  as  the  legislature  has  in- 
tentionally repealed  all  the  statutory  provisions  on  the  sub- 
ject, except  as  to  the  buying  and  selling  of  pretended  titles 
to  land,  maintenance  was  not  illegal  at  the  time  this  cove- 
nant was  given.  I  have  very  little  doubt  that  most  of  the 
absurd  rules  relative  to  maintenance,  which  are  found  in  the 
early  reports  of  the  English  courts  of  justice,  were  founded 
upon  the  broad  and  sweeping  provisions  of  the  statutes  3 
Edward  I.  ch.  28  and  ch.  33,  and  28  Edw.  I.  st.  3,  ch.  11, 
and  of  several  other  statutes  of  the  same  kind,  passed  in  the 
reigns  of  Edward  the  third  and  of  the  second  Richard. 
Probably  the  term  maintenance  was  unknown  to  the  law 
previous  to  the  passage  of  the  statutes  on  this  subject  in  the 
time  of  Edward  the  first ;  but  that  species  of  maintenance 
called  champerty,  or  Champarty  as  it  was  originally  spelled, 
see  Year  Book,  8  Hen.  5,  p,  8,  appears  to  have  been  an  of- 
fence at  the  common  law.  It  is  unquestionably  derived 
from  an  old  French  law  term,  champart,  which  waa  used 
to  denote  a  customary  field  rent,  consisting  of  n  certain  part 
ofjhe  crops  in  kind  ;  which  answers  to  the  ordinary  case 
in  this  country  of  renting  a  farm  for  a  part  or  share  of  the 
produce.  3  GuyoVa  Repert,  de  Jurisp.  85.  Champerty, 
therefore,  was  probably  first  used  in  England  as  a  law  term, 
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by  the  followers  of  William  of  Normandy  and  their  succes- 
sors, to  denote  an  illegal  agreement  by  a  stranger  to  assist 
in  the  prosecution  of  a  suit,  in  consideration  of  the  subsequent 
receipt  of  a  part  of  the  produce  or  fruits  of  the  litigation. 
JSir  Edward    Coke  says  an  action  of  maintenance  lies  at 
the  common  law  ;  and  if  maintenance  in  general  was  against 
the  common  law,  a  fortiori  champerty,  for  that  of  all  main* 
tenance  is  the  worst ;  and  in  reference  to  the  statute,  3  Ed* 
ward  I.  ch.  25,  which  was  the  first  statute  on  the  subject  of 
champerty,  and  before  any  of  the  statutes  of  maintenance,  he 
refers  to  Bracton,  who  wrote  before  the  passing  of  this  first 
statute  of  champerty,  showing  that  champerty   was  forbid- 
den by  the  common  law  as  calculated  to  suppress  justice 
and  truth.     He  therefore  concludes  it  is  malum  in  se  by  the 
common  law,  as  well  as  malum  prohibitum  by  the  statutes. 
Cokeys  2  Inst.  208.     The  note  of  the  revisers  also  shows  that 
they  well  understood  the  distinction  between  this  most  odi* 
ous  species  of  maintenance  called  champerty,  and  mainten* 
ance  in  the  ordinary  sense  of  the  term  :  for  they  say,  .'^  it  is 
proposed  to  abolish  the. law  of  maintenance,  and  to  qualify 
that  of  champerty,  by  permitting  /nortgages  of  land  in  dis- 
putc  to  raise  money,   under  guards  a'nd  restrictions  which 
will  prevent  abuse."     3  R.  S,  828,  App.  2d  ed.     I  am  pre- 
pared to  say   tliat  all  the  absurd  doctrines  of  maintenance 
that  grew  out  of  the  statutes  which  might  have  been  neces- 
sary in  a  semi-barbarous  age,  were  swept  away  by   the  re- 
cent revision  of  the  laws,  and  many  of  them  had  been  vir- 
tually abrogated  long  before  that  time.    I  do  not  think,  how- 
ever,  that  agreements   actually    champertous,   as  where  a 
stranger  to  the  subject  of  the  litigation,  who  has  no  interest 
therein  in  law  or  equity,  or  in  expectancy,  by  the  ties  of 
blood  or  affinity,  agrees  to  assist  in  embroiling  his  neighbors 
in  litigation,  or  in  carrying  their  suits  through  the  difierent 
courts  after  they  are  commenced,  upon  a  stipulation  that  be 
shall  receive  a  share  of  the  fruits  of  the  litigation  as  a  reward 
for  his  mischievous  interference,  can  be  enforced  in  courts 
of  justice. 

I  have  therefore  examined  the  case  iiow  under  consider- 
ation to  see  if  it  could,  upon  any  view  of  the  facts,  be  brought 
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within  this  principle.  I  find  that  it  steers  clear  of  every  thing 
like  champerty,  and  it  certainly  was  not  maintenance  so  far 
as  the  plaintiff  was  concerned.  The  remarks  of  Justice  Bay* 
ley  in  Bell  v.  Smithy  5  Barn,  fy  Cress.  188,  are  therefore 
wholly  inapplicable  to  this  case.  Here  the  note  against  the 
two  Felries  was  not  a  litigated  claim,  purchased  up  or  prose- 
cuted by  the  plaintiff  as  a  stranger,  under  an  agreement  that 
he  should  have  a  part  of  the  fruits  of  the  litigation.  On  the 
contQiry,  it  was  a  negotiable  note  transferred  to  him  by  Pee- 
ter  in  part  payment  of  a  debt,  under  a  representation  that  it 
was  due  and  against  a  responsible  farmer,  and  upon  a  writ- 
ten guaranty  that  it  was  collectable  ;  and  he  had  not  the 
least  reason  to  suspect  the  contrary  until  after  it  waa  put  in 
suit.  Under  such  circumstances,  as  Feeler  insisted  that  the 
note  was  justly  due  to  him  at  the  time  of  the  transfer,  upon 
the  facts  which  he  afterwards  swore  to  upon  the  trial,  the 
plaintiff  was  probably  bound  to  bring  his  cause  to  trial  to 
enable  him  to  have  his  remedy  over  against  Feeler  for  the 
debt  and  cost  of  suit,  if  he  should  not  succeed  in  recovering 
the  same  of  the  makers  of  the  note.  He  was  willing,  there- 
fore, to  release  his  claim  upon  Feeler^  so  that  he  might  be  a 
witness  to  rebut  the  defence  which  the  defendants  had  set  upi 
provided  JPee^er  would  procure  some  one  of  his  friends  to 
come  forward  and  assume  his  responsibility  as  guarantor. 
Such  an  agreement  would  have  been  corrupt  and  illegal,  if 
the  plaintiff  had  supposed  that  an  arrangement  was  to  be  made 
between  Peeler  and  his  friend  who  became  the  substantial  guar- 
antor, that  the  latter  should  have  a  claim  back  upon  Feeler  to 
indemnify  him  against  this  substituted  guaranty.  But  as  the 
defendant  does  not  pretend  that  he  n^ade  such  an  agreement 
to  render  Feeter  apparenlly  a  competent  witness,  when  he  was 
in  fact  still  irUeresled  by  reason  of  this  new  indemnity  to  the 
guarantor,  I  presume  there  was  no  such  agreement  between 
them.  Indeed  such  an  arrangement  between  Feeler  and 
iSfiKiU  might  be  indictable  as  a  conspiracy  to  impose  upon  the 
court  and  to  prevent  the  due  administration  of  justice,  so  as 
to  subject  them  to  an  indictment  for  a  criminal  offence.  See 
2  JR.  S.  692^  ^  8^  sub.  6.     The  court  cannot,  therefore,  in 
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the  absence  of  any  allegation  or  proof  of  such  a  conspiracy, 
presume  that  any  thing  of  that  kind  was  intended  either  by 
Feeter  or  &nalL  So  far  as  the  plaintiff  was  concerned  he 
certainly  was  not  cognizant  of  any  such  agreement,  and  noth- 
ing was  said  in  the  presence  of  his  counsel,  from  which  such 
a  corrupt  agreement  could  be  inferred.  The  counsel  for  the 
plaintiff  was  not  authorized  to  act  for  him  in  procuring  some 
one  to  be  the  substituted  guarantor,  but  merely  to  approve  of 
the  sufficiency  of  such  person  as  should  be  offered  on  the  part 
of  Feeter.  What  arrangements  may  have  been  made  be- 
tween the  defendant  and  Feeter,  or  what  information  the 
latter  may  have  given  to  Small  before  they  came  to  the 
plaintifPs  counsel  to  have  the  guaranty  signed  and  delivered, 
it  was  impossible  for  the  counsel  to  know.  But  it  cannot 
fairly  be  presumed  that  Feeter  induced  the  defendant  to  call 
upon  the  counsel  for  the  purpose  of  executing  such  a  paper, 
without  explaining  te  him  beforehand  the  object  and  intent 
of  the  guaranty.  It  was  not  therefore  the  duty  of  the  coun- 
sel for  the  plaintiff  to  tell  him  what  he  had  a  right  to  pre- 
sume he  already  knew,  except  so  far  as  inquiries  were  made 
in  his  presence  showing  that  the  defendant  was  ignorant  of 
the  nature  of  the  defence  and  of  the  responsibiPity  he  was 
assuming. 

No  pecuniary  consideration  passing  directly  between  the 
plaintiff  and  the  defendant  was  necessary,  to  support  the 
new  guaranty.  The  injury  which  the  plaintiff  might  sustain 
by  relinquishing  the  guaranty  of  Feeter,  was  the  real  con- 
sideration, and  that  was  sufficient.  If  there  was  any  inten- 
tional fraud,  or  illegality,  or  any  conspiracy  to  maintain 
a  false  suit,  or  to  impose  upon  the  court,  Mott  wfls  not  a 
party  to  it,  or  cognizant  of  it.  He  is  in  the  same  situation 
as  if  the  defendant,  without  seeing  either  him  or  his  counsel, 
had  executed  and  delivered  this  guaranty  to  Feeter,  to  car- 
ry to  Mott  and  get  a  release  from  his  original  indemnity. 
If  the  business  had  been  transacted  in  that  form,  I  think  no 
court  upon  this  evidence  could  have  supposed  that  the  de- 
fendant had  sustained  the  allegations  in  either  of  his  special 
pleas. 
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The  offer  to  contradict  what  the  witness  swore  to  on  the 
first  trial  was  properly  rejected.  Proof  that  he  was  under  a 
mistake,  or  even  that  he  swore  corruptly  on  that  occasion, 
would  not  better  the  defendant's  case,  as  it  would  not  be 
flufficient  even  to  create  a  suspicion  that  the  plaintiff  had 
any  reason  to  suppose  he  intended  to  swear  to  an  untruth, 
and  something  more  than  suspicion  would  be  necessary  to 
authorize  a  jury  to  infer  that  the  plaintiff  was  guilty  of  sub- 
ornation of  perjury.  If  Feeler  was  attempting  to  enforce 
the  collection  of  a  note  which  he  knew  was  not  justly  due 
to  him,  in  consequence  of  what  had  taken  place  before  he 
became  the  owner  of  such  note,  it  is  certainly  to  be  re- 
gretted that  this  defendant  volunteered  as  his  friend,  to  as- 
sist him  in  collecting  it,  in  payment  of  the  debt  to  Mott. 
But  as  there  was  no  evidence  which  could  have  authorized 
the  jury  to  find  a  verdict  for  the  defendant  upon  any  of  the 
issues  cha^ng  the  plaintiff  as  a  participator  in  any  fraud 
or  known  illegality,  the  learned  judge  who  tried  the  cause 
very  properly  decided  that  there  was  not  sufficient  evidence 
to  go  to  the  jury  on  those  issues.  The  sufficiency  of  the 
evidence,  where  the  facts  are  undisputed,  is  a  question  of  law 
for  the  court  to  decide. 

For  these  reasons  I  think  the  judgment  of  the  court  below 
should  be  affirmed. 

On  the  question-being  put,  iS&aU  this  judgment  be  rever^ 
sedl  the  members  of  the  court  divided:  four  answering  in 
the  affirmative^  and  eevtnteen  in  the  negative.  Whereupon 
Ibe  judgment  of  the  court  was  affirmed. 
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*rhe  privilege  of  coonael  in  sdvoeating  tbe  rigbU  of  his  client,  and  of  thtf 
parly  himself  where  he  manoges  bis  oWn  eanse,  in  ft  judicial- proceedings 
is  as  broad  as  that  of  a  member  of  a  legislative  body  }  however  iaise  aa4 
malicious  may  be  a  charge  made  by  the  counsel  or  the  party  upon  such  an 
occasion,  affecting  the  repuCation  of  another,  an  action  of  slander  will  not 
lie,  provided  that  what  is  said  be  pertinent  to  the  qnestion  under  discoa- 
sion  ',  the  remedy  is  by  action  on  the  case. 

Where,  however,  a  verdict  is  rendered  for  the  plaintiff  in  action  of  slandtTf 
the  judgment  will  not  be  arrested  if  the  periiueney  of  the  words  and  the 
time  of  tbe  utterance  are  put  in  issue  and  found  against  the  defendant, 
although  from  the  declaration  it  appear  that  the  words  were  spoken  \U 
the  covrse  of  a  judical  inquiry. 

Error  from  the  supreme  court.  Lusk  sued  Hasting  hi 
an  action  of  slander^  for  the  speaking  of  words  charging 
him  with  perjury,  whilst  testifying  before  a  magistrate  on 
an  examination  had  hefore  the  magistrate  on  the  return  of 
a  warrant  is8ue.d  against  the  defendant  on  the  complaint  of 
the  plaintiff,  that  the  defendant  had  threatened  to  shoot  him. 
The  defendant  pleaded,  1.  Non  cuL;  3«  That  at  the  time 
of  the  speaking  of  the  words  he  was  conducting  hiBdefence^ 
without  counsel,  to  the  charge  made  against  him,  and  that 
the  words  spoken  by  him  were  pertinent  to  the  examina** 
tion  ;  3.  A  plea  substantially  like  the  second,  and  4.  A  plea 
also  substantially  like  the  second,  with  the  addition  thai  the 
words  were  spoken  without  any  malice  towards  the  plaintif. 
The  plaintiff,  by  leave  of  the  court,  put  in  double  replications 
to  each  of  the  special  pleas:  by  the  first  replication  to  tbe 
first  special  plea,  he  says  he  ought  not  to  be  barred  from 
having  and  maintaining  his  action,  because  the  defendant 
falsely  and  maliciously  spoke,  &c.  the  said  severfil  false^ 
malicious,  scandalous  and  defamatory  words,  wUhouJt  this  : 
that  the  same  were  pertinent  or  material  to  the  said  exam- 
ination, as  alleged  by  the  defendant,  concluding  to  the 
country.  The  second  replication  to  the  first  special  plea 
was  precludi  non,  because  the  said  several  false,  malicious 
and  defamatory  words  were  not  uttered  hy  the  dtfendani 
while  conducting  his  defence  upon  the  said  examioatioii,  hot 
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at  other  and  different  times  thereon,  to  wit,  at  the  time,  in 
the  said  declaration  stated,  in  manner  and  form  as  he  the 
said  defendant  hath  in  his  said  plea  in  that  behalf  alleged. 
Similar  replications  were  put  in  to  the  second  and  tifird  spe** 
cial  pleas.  Upon  the  is«iues  thus  joined  the  cause  was  tried, 
and  a  verdict  found  for  the  plaintiff  with  six  cents  damages; 
the  jury  finding  upon  the  plea  of  non  cut,,  tlmt  the  defend'* 
aotwaa  guilty,  &a  upon  the  first  replication  to  the  first 
special  plea  that  the  defendant  falsely  and  maliciously 
spoke  and  published  the  defamatory  words  and  that  the 
same  were  not  pertinent,  &c.  and  upon  the  second  repli-> 
eation  to  the  same  plea,  that  the  words  were  not  uttered 
by  the  defendant  tohUe  conducting  his  defence  upon  the 
said  examination,  but  at  other  and  different  times,  and  at 
the  times  in  the  declaration  stated.  The  jury  found  in 
like  manner  as  to  the  replications  to  the  second  and  third 
special  pleas.  The  defendant  mioved  in  arrest.  The  court 
refflsed  to  grant  the  motion  and  rendered  judgment  for  the 
plaintiff.  The  following  opinion  was  delivered  by  the  chief 
justice : 

^<  By  the  Court,  Nelsov,  Ch.  J.  There  can  be  no  doubt 
that  the  words  as  charged  in  the  declaration  are  actionable^ 
6  Johns.  R.  82.  2  Serg.  ^  Rawle,  469.  The  privilege  of 
the  defendant  set  up  in  the  several  pleas,  namely,  that  the 
words  were  spoken  while  conducting  his  defence  against  a 
criminal  charge,  is  fully  met  by  the  replications.  They  de- 
oy  their  pertinency  and  materiality,  or  that  they  were  spoken 
in  the  course  of  the  defence.  Either  afford  a  complete  an- 
swer to  the  pleas.  Ring  v.  Wheeler,  1  Cowen,  725.  1 
Holes  N.  P.  621,  and  note.  2  Wendell,  616.  If  the  words 
were  not  spoken  in  conducting  the  defence,  then  there  is  no 
pretence  of  justification  ;  and  whether  pertinent  and  mate- 
rial, cannot  be  determined  on  this  motion.  If  they  were 
not,  the  case  of  Ring  v.  fVheeler,  is  decisive  upon  this  point 
against  the  defence.  We  may  add,  that  at  most,  even  if 
the  defendant  was  right  in  respect  to  the  law,  the  issues 
presented  by  the  replications  are  but  immaterial,  and  then 
the  remedy  is   not  by  a  motion   in   arrest,   but  for   a   re* 
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pleader.  Bacon's  Abr.  pi.  M.  2  Tidd,  829.  6  Johns.  R. 
1.  1  CAi^  633.  Motion  in  arreat  denied."  The  defeodani 
sued  out  a  writ  of  error. 

M.  J.  BidweUy  for  the  plaintiff  in  error,  insisted  that  an 
action  of  slander  will  not  lie  for  any  thing  said  by  a  party 
or  by  his  counsel,  in  the  course  of  a  judicial  proceeding, 
whether  criminal  or  civil,  provided  that  what  is  said  be 
pertinent  to  the  matter  under  inquiry.  If  the  words  be  mo- 
liciously  spoken,  the  remedy  of  the  party  is  by  action  on  the 
case.  In  support  of  this  pc^ition^  he  cited,  4  Co.  15;  Ba^ 
con^s  Abr,  tit.  Slander,  £.  14 ;  Comyn's  Dig.  Action  on  the 
case/or  defamation^  F.  22 ;  2  Burr.  807 ;  BouUon  or  Afotil- 
ton  V.  Clapham,  I  Sir  fVm.  Jones'  R.AZ\\ March^ 20,  S.C. ; 
3  Starkie's  Ev.  873  :  Starkie  on  Slander,  193  ;  1  Bam.  fy 
Aid.  232  ;  1  Holt.  621 ;  3  Campb.  295 ;  I  Binney,  178  ;  4 
Yeates,  322;  Bulst.  2C9 ;  1  Finer,  388 ;  Uob.  328  ;  1  Penn. 
N.  J.  R.  233  ;  Anthon's  N.P.\80:  2  WendM.  515.  He 
further  insisted  that  to  protect  the  defendant,  it  is  not  essen- 
tial that  he  should  strictly  observe  the  technical  mode  of 
proceeding,  citing  Boulton  v.  Clapham,  Here  the  dedar" 
ation  and  the  whole  record  show  that  the  words  were  spo- 
ken in  the  course  of  a  judicial  proceeding.  The  finding  of 
the  jury  that  the  words  were  not  pertinent,  cannot  shut  the 
eyes  of  the  court,  and  prevent  them  from  seeing,  by  an  in- 
spection of  the  declarationy-^nd  even  of  the  replications^ 
that  the  words  were  pertinent,  however  false  or  malicious 
they  might  be.  It  is  the  province  of  the  court,  and  not  of 
the  jury,  to  pronounce  upon  the  pertinency  of  the  words, 
when  enabled  to  do  so  by  an  inspection  of  the  record ;  and 
if,  upon  the  whole  record,  the  defendant  is  entitled  to  judg- 
ment, it  will  be  rendered  in  his  favor,  notwithstanding  the 
finding  of  the  jury.  So  as  to  the  finding  upon  the  second 
replication,  it  does  not  help  the  plaintiff,  for  although  it  aver» 
that  the  words  were  not  uttered  whilst  the  defendant  was 
conducting  his  defence,  it  confesses  that  they  were  spoken 
at  the  time  in  the  declaration  stated,  and  that  time  was  when 
the  plaintiff  was  testifying. 
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W.  C.  Noyesy  for  the  defendant  in  error,  in  anewer  to 
the  above  positions,  submitted  the  following  points  and  au- 
thorities :  I.  If  all  the  special  issues  were  immaterially  joined, 
still  as  the  general  issue  embraced  and  put  in  issue  every 
fact  necessary  to  be  proved  to  sustain  the  action,  and  ulso 
embraced  the  same  matters  relied  on  as  a  defence  to  a  greater 
extent  than  the  pleas  assert  them,  and  as  the  jury  have  found 
for  the  plaintiff  below  upon  all  these  facts,  the  motion  in 
arrest  was  properly  denied.  Bird  v.  Randall,  3  Burr.  1353, 
Laker.  King,  1  Saund.  131,  n.  (1).  1  ChU.  PL  486. 
Grah.  P.  R.64\.  2.  JR.  S.  425,  ^7,  sub.  8.  ITiampson  v. 
BrUtan,  14  John's  R.  84. 

II.  The  record  discloses  a  good  cause  of  action.  The 
counsel  in  a  cause,  or  the  party,  where  he  conducts  it  him- 
self, is  liable  to  an  action  for  slander  if  he  makes  observa- 
tions charging  a  witness  with  a  criminal  offence,  or  accuses 
him  of  perjury  while  testifying,  or  at  any  other  time  during 
the  progress  of  the  trial,  where  such  observations  or  charges 
are  irrelevant,  and  wilful  and  malicious.  The  jury  in  this 
case  have  found,  as  well  upon  the  special  issues  as  upon 
the  general  issue,  that  the  charge  made  against  the  plaintiff 
below  was  not  only  wilful  and  malicious,  but  wholly  imper- 
tinent and  irrelevant.     Brook  v.  Montague,  Cro.  Jac.  90. 

1  B.  S.  708,  §  13,  14.  Rose.  Ev.  in  Civil  Cases,  295. 
Siark.  Ev.  pt.  4,  p.  875.  Cock.  Clerk?s  Asst.  52.  3  Chitty's 
Gen.  Pr.  887.  Jacob's  L.  Diet.  ''Barrister.''  Bull  N.  P. 
10.  Starkie  on  Slander,  208.  Boulton  v.  Clapham,  W^ 
Jone^  JR.  431  /  /K  C,  Vineji^s  Abr.  '^ Action  for  words,'^ 
{C.  a.)  pL  3.  Kelyng^s  Cr.  Cos.  12,  23.  Hughe^  case. 
Hob.  326,  a.  Wood  v.  Gunston,  Styles,  462.  Buckley  v. 
Wood,Cro.  Eliz.  230,  247.  Dela  Barrer.  Jones,  Hard.  R. 
221.      Western  v.  Dobnier,  Cro.  /ac.  432.    Astley  v.  Young, 

2  Burr.  807 :  2  Ld.  Kenyon,  536,  S.  C.  Troiman  v.  Dunn^ 
ACampb.  211.  Hodgson  v.  Scarlet,  1  Holt,  621 ;  1  Barn. 
^  Aid.  232,  S:  C.  Suraingen  v.  Rich,  4  Yeates,  322.  Vi- 
gours V.  Palmer,  1  Brown,  40,  Kease  v.  McLaughlin,  2 
Serg.  4*  Rawle,  469.  McMillan  v.  Birch,  1  Binney,  178. 
Shute  y.  Barrett,  2  Pick.  R.  82.    Bradley  v.  Heath,  12  id. 

'  163.     McLaren  v.  Wetmore,  6  Johns.  R.  82.     Fox  v.  Vanr 
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derbeck,  5  Cowen,  513.    Ring  v*  Wheeler,  7  id.  725.  Atten 
V.  Crofooty  2  fVendelly  515. 

After  advisement,  the  following  opinion  was  delivered  : — 

By  the  Chancellor.  The  principle  involved  in  this 
case  is  of  great  importance  to  the  community,  'inasmuch  as 
it  involves  the  rights  and  privileges  of  counsel  and  of  parties 
in  the  investigation  of  suits  and  other  proceedings  before  our 
judicial  tribunals  ;  and  as  I  believe  it  is  the  first  cause  of  the 
kind  which  has  been  brought  before  this  court  of  dernier 
resort,  and  has  been  very  fully  and  most  ably  argued  here 
by  the  counsel  upon  both  sides,  I  have  considered  it  my 
duty  to  examine  the  law  on  the  subject  more  fully  than  would 
be  necessary  or  proper  in  an  ordinary  case  of  mere  verbal 
slander  ;  for  it  is  not  only  right  and  proper  that  parties  and 
thejr  counsel  should  know  what  their  privileges  are,  but  also 
that  the  law  should  be  deliberately  and  correctly  settled.  In 
applying  the  principles  of  law  to  the  case  under  consideration 
we  must,  therefore,  be  careful  on  the  one  hand  that  we 
do  not  restrict  counsel  within  such  narrow  limits  that  they 
will  not  dare  to  openly  and  fearlessly  discharge  their  whole 
duty  to  their  clients,  or  to  themselves  when  they  manage 
their  own  cases ;  a'nd  on  the  other  hand  we  must  not  furnish 
them  with  the  shield  of  Zeus,  and  thereby  enable  them  with 
impunity  to  destroy  the  characters  of  whomsoever  they 
please. 

There  are  two  classes  of  privileged  communications  re* 
cognized  in  the  law  in  reference  to  actions  of  slander,  and 
the  privileges  of  counsel  may  sometimes  fall  within  the  one 
class  and  sometimes  within  the  other.  In  one  class  of  cases, 
the  law  protects  the  defendant  so  far  as  not  to  impute  mal- 
ice to  him  from  the  mere  fact  of  his  having  spoken  words  of 
the  plaintiff  which  are  in  themselves  actionable,  though  he 
may  not  be  able  to  prove  the  truth  of  his  allegations.  But 
the  plaintiff  will  be  able  to  sustain  his  action  for  slander,  if 
he  can  satisfy  the  jury,  by  other  proof,  that  there  was  actual 
fnalice  on  the  part  of  the  defendant,  and  that  he  uttered 
the  words  for  the  mere  purpose  of  defaming  the  plaintiff.     In^ 
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the  other  class  of  cases  the  privilege  is  an  effectual  shield 
to  the  defendant ;  so  that  no  action  of  slaqder  can  be  sus- 
tained against  him,  whatever  his  motive  may  have  been  in 
using  the  slanderous  words* 

One  of  the  earliest  cases  of  the  first  class  is  Parson  PrWa  w^r^rn^  ^ 
case,  reported  by  Rolle,  1  RoU.  Abr.  87,  pL  5.  Although  ^^  ^^  ^i  ^ 
the  report  of  this  case  is  very  short,  it  will  be  perfectly  un- 
derstood  by  a  reference  to  Fox*s  Martyrology,  where  the 
author,  in  givfng  an  account  of  the  severe  punishments  in- 
fficted  by  the  vengeance  of  heaven  upon  some  of  the  perse- 
cutors of  the  protestants  during  the  reign  of  the  bloody  Ma- 
ry, states  that  Grimwood,  or  Greenwood  as  he  is  called  by 
Rolle,  one  of  the  perjured  witnesses  who  was  hired  to  swear 
away  the  life  of  John  Cooper,  an  innocent  person,  who  was 
convicted  and  hanged,  was  soon  after  destroyed  by  the  ter- 
rible judgment  of  God  ;  being  suddenly  seized  while  in  per- 
fect health,  so  violently  that  his  bowels  gushed  out.  From 
the  report  it  appears  the  defendant.  Parson  PrU,  having 
been  recently  settled  in  the  parish,  and  not  knowing  all  his 
parishioners,  in  preaching  against  the  heinous  sin  of  perjury 
cited  this  case,  from  the  Book  of  Martyrs :  and  no  doubt 
commented  severely  upon  Greenwood,  and  upon  fPAi/e,  his 
forsworn  companion,  who  by  their  perjury  had  caused  an 
innocent  man  to  be  drawn  in  quarters  and  his  wife  and 
children  to  be  left  desolate.     It  turned  out,   however,  that  ^ 

Greenwood  was  not  dead,  and  that  being  a  resident  of  that 
parish,  he  was  present  in  the  church  and  heard  the  sermon, 
and  afterwards  brought  a  suit  against  the  parson  for  charg- 
ing him  with  perjury.  But  the  court  held  that  it  was  a 
privileged  communication,  and  the  circumstances  under 
which  the  words  were  spoken  showed  there  was  no  actual 
malice  towards  the  plaintiff.  See  also  Cro.  Jac.  91.  This 
case  has  been  followed  by  a  numerous  class  depending  upon 
the  same  principle ;  in  which  the  speaking  of  the  words  is 
held  to  be  a  privileged  communication,  the  occasion  of  the 
speaking  being  suchj  that  prima  facie  there  could  have  been 
no  malicious  intent  to  defame  the  person  of  whom  they  were 
spoken,  and  the  interests  of  society  requiring  that  the  de- 
fendant should  be  permitted  to  speak  freely  in  the  situation 
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in  which  he  is  placed,  provided  he  confine  himself  within 
the  bounds  of  what  he  believes  to  be  the  troth.  In  cases 
of  this  kind,  the  defendant  may  avail  himself  of  his  privilege 

'  under  the  plea  of  the  general  issue,  even  under  the  new 
rules  of  pleading  adopted  in  England.  This  was  so  decided 
in  the  recent  case  of  Lillie  v.  PrtCBy  2  Harr.  Sf  WoU.  R.  645, 
in  the  court  of  king's  bench  ;  where  Lord  Denman^  C.  J. 
after  taking  time  to  consult  with  the  judges,  and  referring  to 
the  new  rule  which  delares  the  defence  under  the  general 
issue  in  slander  shall  be  the  same  as  before,  says :    ^*  We  are 

'  all  of  opinion  that  this  defence  does  not  require  to  be  plead" 
ed  specially.  It  goes  to  the  very  root  of  the  action.  It 
shows  the  party  not  guilty  of  malice,  and  consequently  it  is 
open  to  him  without  having  pleaded  it."  The  presumption 
in  these  cases,  that  there  was  no  malice,  is  not  rebutted  by 
Ihe  plaintiff's  merely  showing  that  the  charge  against  him 
was  untrue  in  point  of  fact ;  it  must  be  further  shown  that 
the  defendant  either  knew  or  had  reason  to  believe  it  was 
untrue  at  the  time  of  the  speaking  of  the  words  complained 
of.  Sine  v.  Sewelly  1  Horn,  fy  Hurl  83 ;  3  Meea.  Sf  WeU. 
S97,  S.  C.  Proving  that  the  xlefendant  -knew  the  charge  to 
be  false,  would  unquestionably  be  evidence  of  express  mal* 
ice ;  and  would  destroy  the  defence  in  this  class  of  cases. 

As  the  plaintiff  has  a  right  to  prove  express  malice  in  stich 
cases,  to  sustain  his  action  notwithstanding  the  privilege, 
It  follows  of  course,  that  if  the  defendant  attempt  to  set  up 
his  privilege  as  a  defence  by  a  special  plea,  he  must  not 
-only  plead  the  fact  which  rendered  it  a  privileged  commu- 
nication, but  he  must  deny  the  allegation  in  the  declaration, 
that  the  words  were  maliciously  spoken,  to  enable  the  plain* 
tiff  to  go  to  the  jury  upon  the  question  of  actual  malice,  if 
he  thinks  proper  to  do  so.  Smith  v.  Thomas,  I  Hodges*  J2. 
353.  2.  Bing.  B.  JV.  S.  372,  S.  C.  It  follows,  of  course, 
upon  a  motion  in  arrest  of  judgment,  if  the  charge  of  malice 
was  denied  in  the  plea,  and  issue  taken  thereon,  or  if  the 
general  issue  only  was  pleaded,  so  that  the  plaintiff  would 
be  bound  to  prove  express  malice  to  entitled  him  to  a  verdict 
in  this  class  of  cases,  the  court  must  presume  it  was  proved 
upon  the  trial ;  although  it  should  appear  from  the  declara- 
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Uon  Of  other  pleadings,  that  it  was  prima  facie  a  privileged 
communication. 

Tiie  second  class  ofprimliges  embraces  words  spoken  by 
members  of  parliament,  or  of  congress,  or  of  the  state  legis- 
lature, in  the  discharge  of  their  official  duties  in  tlie  house, 
for  which  no  action  of  slander  will  lie,  however  false  and 
malicious  may  be  the  charge  against  the  private  reputation 
of  an  individual.  To  this  class,  also,  belong  complaints 
made  to  grand  juries  and  magistrates,  charging  persons 
with  crimes  for  which  no  action  of  slander  will  lie,  although 
express  malice  as  well  as  the  absolute  falsity  of  the  charge 
can  be  established  by  proof.  But  the  law  has  provided  a 
different  remedy  in  cases  of  that  kind,  where,  in  addition  to 
.what  has  before  been  stated,  it  can  be  proved  that  the  par- 
ly who  made  the  complaint  had  no  probable  cause  for  be- 
lieving that  the  charge  was  true.  Upon  a  full  c9nsidcration 
of  all  the  authorities  on  the  subject,  I  think  that  the  privi- 
lege of  counsel  in  advocating  the  causes  of  their  clients,  and 
of  parties  who  are  conducting  their  own  causes,  belongs  to 
the  same  class  where  they  have  confined  themselves  to 
what  was  relevant  and  pertinent  to  the  question  before  the 
court,  and  that  the  motives  with  which  they  have  spoken 
what  was  relevant  and  pertinent  to  the  cause  they  were 
advocating,  cannot  be  questioned  in. an  action  of  slander. 
Thus  far,  it  appears  to  be  necessary  to  extend  the  privilege 
for  the  protection  of  the  rights  of  parties ;  as  those  rights 
might  sometimes  be  jeoparded  if  counsel  were  restrained 
from  commenting  freely  upon  the  cliaracters  of  witnesses, 
and  the  conduct  of  parties,  when  such  comments  were 
relevant,  for  fear  of  being  harrassed  with  slander  suits,  and 
attempts  to  prove  they  were  actuated  by  malicious  motives 
in  the  discharge  of  their  duty.  Such  I  understand  also  to 
be  the  conclusion  at  which  the  court  of  king's  bench  arrived 
in  the  case  of  the  present  lord  chief  baron  of  the  court  of 
exchequer.  Hodgson  v.  Scarlett,  1  Barn,  fy  Aid,  232.  HoWs 
N.  P.  621.  Although  Mr.  Holt  has  attempted  to  give  a 
statement  of  what  occurred  in  banc,  as  well  as  a  report  of 
the  case  at  nisi  prius,  to  understand  the  decision  correctly 
it  is  necessary  to  exa.nine  the  case  in  Barnwell  &f  Alderson, 
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418  CASES  IN  THE  COURT  OF  ERRORS. 


Hasting  v.  Ltisk. 


not  only  as  to  the  final  opinion  of  the  judges,  but  atso  as  to 
what  occurred  in  the  course  of  the  argument.  There  was 
no  question  as  to  the  fact  that  the  plaintiff  was  nonsuited 
upon  the  opening,  by  Baron  Wood,  who  held  the  assizes^ 
without  permitting  him  to  go  to  the  jury.  He,  therefore,  had 
no  opportunity  to  prove  express  malice,  or  to  have  it  inferred 
from  the  manner  in  which  the  charge  was  made.  Hiscoun* 
sel  upon  the  argument  insisted  that  the  learned  judge  had 
stopped  the  cause  to  soon,  without  hearing  the  evidence. 
To  this  it  was  answered  that  Baron  Wood  had  reported  that 
the  counsel  at  the  assizes  admitted  that^he  alleged  slander- 
ous words  were  used  by  the  defendant  as  observations  in  a 
cause,  and  were  pertinent  to  the  matter  in  issue.  But  as 
there  appeared  to  have  been  a  misapprehension  on  this  point, 
the  court  heard  a  statement  of  the  proceedings  in  the  origi- 
nal suit  from  the  notes  of  Mr.  Justice  Bailey,  who  tried  the 
cause.  The  plaintiff's  counsel  still  contended  there  was  a 
question  which  ought  to  have  been  left  to  the  jury,  as  (hey 
were  to  say  whether  there  was  not  malice  to  be  inferred  from 
the  facts.  Upon  which  Lord  Ellenborough  immediately  en- 
quired if  the  words  were  relevant,  whether  they  were  nol 
within  the  protection  of  the  law  ?  And  it  was  in  answer  to 
this  part  of  the  argument,  that  in  delivering  his  final  decision 
in  the  cause  he  sard,  although  he  admitted  it  might  have 
been  too  much  for  the  counsel  to  say  that  the  attorney  was 
wicked  and  fraudulent :  "  It  appears  to  me  that  the  words 
spoken  were  uttered  in  the^  original  cause,  and  were  relevant 
and  pertinent  to  it,  and  consequently  that  this  action  is  not 
maintainable." 

I  do  not  understand  from  this,  however,  that  every  thing 
that  in  any  state  of  facts  would  be  relevant  and  per- 
tinent to  the  matter  in  question  before  the  court,  comes 
within  this  rule  of  protection,  where  those  facts  which 
would  have  rendered  it  relevant  and  pertinent  do-not  exist. 
Thus,  if  counsel,  in  the  argument  of  his  client's  cause  should 
avail  himself  of  that  opportunity  to  say  of  a  parly,  or  of  a 
witness,  against  whom  there  was  nothing  in  the  evidence  to 
justify  a  suspicion  of  the  kind,  that  he  was  a  thief  or  a  mur- 
derer, it  might  be^a  proper  case  for  a  jury  to  say  wheth- 
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er  the  counsel  was  not  actuated  by  malice,  and  improperly 
availed  himself  of  his  situation  as  counsel  to  defame  the 
party  or  witness!  Such  appears  to  have  been  the  opinion  of 
the  jildges  in  the  case  of  Hodgson  v.  Scarlett,  and  such  also 
jnust  have  been  the  opinion  of  the  supreme  court  of 
this  state  in  the  case  of  Bing  v.  Wheeler,  7  Cowen,  725 — 
for  the  language  of  the  defendant  as  slated  in  any  of  the 
«even  first  counts  of  the  declaration  in  that  case  might  have 
been  relevant  and  pertinent,  and  the  words  charged  in  the 
fourth  and  sixth  counts  probably  were  relevant  to  the  matter 
before  the  arbitrators,  if  the  counsel  was  opening  his 
defence,  and  merely  stating  what  he  expected  to  prove, 
according  to  the  case  of  Moulton  or  Boullon  v.  Clapham,  1 
Bone's  Abr.  87,  which  was  so  much  relied  upon  by  the 
counsel  for  the  plaintiffs  in  error  upon  the  argument  of  this 
cause.  Upon  the  authority  of  that  case,  perhaps,  they  should 
have  been  considered  as  celevant  and  pertinent,  even  after 
verdict. 

\  do  not,  however,  consider  the  case  of  Moulton  v.  Clap- 
ham  as  an  authority  for  holding  that  every  thing  which  may 
be  said  to  the  court  or  jury,  by  a  party  or  his  counsel,  in 
Che  progress  of  a  >cau«e,  as  absolutely  protected,  although  it 
was  not  relevant  or  pertinent  to  the  matter  in  question,  so  as 
to  preclude  the  party  injured  thereby  from  showing  to  a 
jury  that  the  language  was  used  maliciously,  and  for  the 
mere  purpose  of  defaming  him.  Many  of  these  old  cases  are 
very  imperfectly  reported,  and  are  therefore  apt  to  mislead 
us,  unless  they  are  examined  with  care.  This  case,  al- 
though it  is  to  be  found  in  D^AnverSy  Sir  William  Jones, 
March,  and  in  Bolle's  Abridgment,  is  not  stated  by  either 
two  of  them  in  precisely  the  same  lyay.  As  reported  by 
Sir  William  Jones,  it  would  lead  us  to  the  conclusion  that 
the  court  meant  to  decide  that  any  tlung  said  in  court  by  a 
party  in  disaffirmance  of  what  was  sworn  agatn^t^him  was 
absolutely  protected,  although  found  by  the  jury  to  have  been 
said  maliciously ;  but  by  referring  to  Bolle,  it  will  be 
seen  that  the  language- used  by  the  defendant  was  addressed 
to  the  court,  and  was  a  mere  statement  that  the  affidavit  was 
untrue^  and  that  he  would    prove  to   them   by    forty  wit- 
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nesses  that  it  was  so  ;  and  therefore,  it  was  holden  that  the 
action  was  not  maintainable,  as  it  appeared  from  the  plain- 
tiff's declaration  that  the  answer  made  by  the  defendant  to 
the  affidavit  was  spoken  merely  in  defence  of  himself,  and 
in  a  legal  and  judicial  way,  ^*  inasmuch  as  he  said  he  would 
prove  it  by  forty  witnesses/'  Neither  is  the  dMum  ot 
CromwelPs  chief  justice  of  the  upper  bench,  Stylets  R.  462f 
to  be  taken  as  broadly  as  stated  by  t,he  reporter,  without 
knowing  the  state  of  facts  in  reference  to  which  the  dictum 
was  applied.  I  presume  he  must  have  used  this  language  in 
reference  to  words  spoken  by  counsel  in  opening  the  defence 
of  his  client^  cause  to  the  jury,  stating  what  he  should 
prove.  For  he  immediately  adds,  ^'  it  is  his  duty  to  speak  for 
his  client,  and  it  shall  be  intended  to  be  spoken  according  Mo 
his  client's  instructions."  But  surely  no  one  can  for  a 
moment  suppose  the  learned  chief  justices  intended  to  say, 
that  it  was  the  duty  of  counsel  to  say  any  thing  that  was  not 
relevant  to  the  matter  in  question ;  or  to  go  beyond  the 
case  for  the  purpose  of  maligning  a  witness  or  the  adverse 
party,  although  he  might  have  been  instructed  to  do  so  by 
his  client.  As  I  understand  the  case  of  Brook  v.  Montaguey 
Cro,  Jac.  90,  the  plea  must  have  alleged  that  the  words 
were  spoken  by  the  counsel  in  relation  to  the  evidence 
which  was  to  be  given  in  favor  of  the  jury  against  Brook, 
who  had  attainted  them.  He  probably  was  instructed  by  bis 
client  that  Brook  had  been  convicted  of  felony  ;  and  if 
so,  he  was  probably  incapable  of  proceeding  in  the  attaint 
against  the  jury,  as  the  law  then  stood.  Coke  Lilt.  130,  or. 
Sleight  V.  Kane,  2  Johns.  Cas.  236.  The  language  of  the 
reporter  is,  that  the  counsel  spoke  the  words  in  evidence. 
This  certainly  could  not  be  so,  as  there  was  no  pretence  that 
the  counsel  was  a  witness  on  the  trial.  I  have  no  doubt, 
therefore,  that  the  language  of  the  plea  was  that  the 
counsel,  in  reference  to  the  matters  to  be  given  in  evidence^ 
spake  the  words  mentioned  in  the  plaintiff's  declaration,  (&c. 
and  that  by  a  slip  of  the  reporter's  pen,  or  otherwise,  a  part 
of  the  sentence  is  left  out  in  the  printed  report.  The  case 
o{  Badgley  v.  Hedges^  1  Penn,  R.  233,  is  like  that  of  Moul- 
ton  V.   Clapham ;  for  it  is  evident  the  defendant  spoke  in 
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reference  to  the  contradictory  evidence  which  he  intended  to 
give  in  the  cause,  or  which  he  already  had  given.  If  so,  what 
he  said  was  relevant,  although  perhaps  not  said  at  the  right 
time.  I  am  satisfied,  therefore,  that  there  is  no  law,  either 
ancient  or  modern,  which  affords  complete  protection  to 
parties  or  counsel,  so  as  to  bring  the  language  used  by  them 
in  the  course  of  judicial  proceedings  within  the  second  class 
of  privileged  communications  which  I  have  stated,  except 
where  the  words  complained  of  as  slanderous  were  relevant 
or  pertinent  to  the  question  to  be  determined  by  the  court  or 
jury. 

There  may  be  cases  which  properly  belong  to  the  first 
y  class  of  privileged  communications^  arising  in  the  course^  of 
judicial  proceedings.  Parties  and  even  counsel  sometimes 
misjudge  as  to  what  is  relevant  and  pertinent  to  the  ques- 
tion before  the  court,  and  especially  parties  who  are  not 
much  acquainted  with  judicial  proceedings ;  and  it  may  be 
very  proper  in  such  cases  to  leave  it  as  a  matter  of  fact  for 
the  jury  to  determine,  whether  the  words  were  spoken  in 
good  faith,  under  a  belief  that  they  were  relevant  or  proper, 
or  whether  the  party  using  them  was  actuated  by  malice 
and  intended  to  slander  the  plaintiff.  The  case  of  AUen  v. 
Crqfoot,  2  Wendell^  516,  appears  to  be  a  case  of  this  kind, 
for  it  is  evident  that  the  words  spoken  were  not  relevant  in 
the  judicial  proceeding,  or  pertinent  to  any  question  then  be- 
fore the  court.  But  as  circumstances  showed  that  the  de- 
fendant either  supposed  he  was  bound  to  answer  the  ques- 
tion, or  that  it  was  relevant  and  pertinent  to  the  proceed- 
ings, I  think  the  court  very  properly  decided  that  it  should 
have  been  left  to  the  jury  to  determine  whether  the  defend- 
and  acted  in  good  faith  supposing  it  was  relevant  and  proper 
to  answer  the  question  put  to  him  by  the  plaintiff,  although 
he  had  not  yet  been  sworn  as  a  witness  on  the  examination 
of  the  complaint  which  he  had  previously  made  on  oath,  or 
whether  he  was  actuated  by  malice.  In  cases  belonging  to 
that  class  of  privileged  communications,  malice  in  fact  may 
be  inferred  from  the  language  of  the  communication  itself,  as 
well  as  from  extrinsic  evidence.  Wright  v.  fVoodgate^  1 
Gale's  R.  329. 
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But  though  the  slanilerous  words  were  spoken  in  the 
course  of  a  judicial  proceeding  and  were  relevant  and  per- 
tinent to  the  matter  in  question,  or  the  defendant  may  have 
used  them  in  good  faith  supposing  them  to  be  pertinent^ 
without  actual  malice  or  any  intention  of  slandering  the 
plaintiff,  yet  if  these  facts  do  not  appear  from  the  pleadings 
or  the  finding  of  the  jury,  it  will  not  aid  the  defendant  apoa 
a  motion  in  arrest  of  judgment.  On  such  motion  the  court 
cannot  know  that  the  slanderous  words  were  pertinent,  or 
that  tlie  plaintiff  did  not  satisfy  the  jury  that  they  were  not 
only  impertinent  to  the  matter  in  question  before  the  court, 
but  also  that  the  defendant  spoke  them  with  a  malicious  in- 
tent, for  the  mere  purpose  of  defaming  the  plaintiff  and 
wounding  hj^  feelings.  Such  is  the  effect  of  the  decision  of 
the  supreme  court  both  in  the  case  of  NVClaughry  v.  Wet* 
more,  6  Johns,  R.  82,  decided  nearly  thirty  years  ago,  and 
in  the  more  recent  case  of  Ring  v.  Wheeler^  to  which  I  have 
before  referred. 

Each  of  the  counts  in  the  plaintiff's  declaration  in  this 
case  contains  more  or  less  slanderous  expressions,  imputing 
the  crime  of  perjury,  in  language  which  prima  fade  could 
not  have  been  pertinent  to  any  question  before  the  court,  for 
it  does  not  appear  to  have  been  addressed  to  the  court  but 
to  the  plaintiff  himself,  who  was  a  witness  there :  and  if  the 
defendant  used  all  the  abusive  language  towards  or  in  refer" 
«nce  to  the  witness  which  is  stated  in  either  of  those  counts, 
although  some  of  it  might  have  been  relevant  to  the  matter 
in  question,  no  jury  could  hesitate  in  coming  to  a  correct 
conclusion  wfaetlier  that  which  was  not  pertinent  was  utter<i> 
«d  in  good  faith  or  with  a  malicious  intent  to  defame  the 
plaintiff;  although  the  defendant  must  have  proved  that  he 
had  great  provocation  to  excuse  all  this  harsh  language,  or  no 
honest  jury  could  have  given  a  verdict  of  only  six  cents 
against  him. 

The  defence  in  this  case  is  set  up  by  several  special  pleas 
in  addition  to  the  general  issue ;  and  the  objection  urged  by 
the  third  point  of  the  plaintiff  in  error  is,  that  although  the 
declaration  may  have  been  prima  fade  sufficient,  the  repli- 
cations are  bad,  and  sufficient  is  admitted  upon  the  whole 


ALBANY,  DECEMBER,  1839.  423, 


Hastini^s  ▼.  Lask. 


record  to  constitute  a  good  defence.  On  the  other  hand  it 
is  urged,  that  if  there  are  any  material  issues  the  pleas  are 
bad,  and  as  the  defendant  comtnitted  the  first  fault  in  plead- 
ing, it  is  not  a  case  for  a  repleader.  I  have  examined  the 
special  pleas  particularly,  and  think  either  of  them  would 
have  been  held  good  upon  general  demurrer ^  if  I  am  cor* 
rect  in  the  conclusion  at  which  I  have  arrived  as  to  the  law 
of  *the  case.  It  is  expressly  stated  by  Mr.  Justice  Buffer, 
that  the  defendant  may  by  way  of  justification  plead  that  the 
words  were  spoken  by  him  as  counsel  in  a  cause  and  that 
they  were  pertinent  to  the  matter  in  question,  or  he  may 
give  them  in  evidence  under  the  general  issue,  for  they 
prove  him  not  to  have  been  guilty  of  speaking  the  words 
maliciously.  Bull,  N.  P.  10.  See  also  Lord  CromwdPs 
case,  4  Cokeys  R.  14.  The  two  first  special  pleas,  therefore, 
showing  that  the  slanderous  words  stated  in  the  declaration 
were  spoken  by  the  defendant  in  the  judicial  proceeding, 
while  conducting  his  own  defence  without  counsel,  and  that 
they  were  pertinent  to  the  matter  in  question,  constituted  a 
good  bar  to  the  action,  as  they  brought  the  case  within  the 
second  class  of  privileged  communications  which  I  have  no- 
ticed. To  each  of  these  pleas  there  were  two  replications, 
(as  athorized  by  the  revised  statutes  upon  a  special  appli- 
cation to  the  court,)  each  of  which  replications  was  a  good 
answer  to  the  plea :  one  replication  traversed  the  fact  that 
the  words  spoken  were  either  pertinent  or  material  to  the 
matter  in  question,  and  the  other  taversed  the  allegation  in 
the  plea  that  the  words  were  used  by  the  defendant  in  the 
matter  in  question  before  the  justice,  while  conducting  his 
defence  therein  ;  and  as  the  jury  found  a  verdict  for  the 
plaintiiT  on  all  the  issues,  neither  of  those  pleas  can  aid  the 
defendant.  In  the  last  special  plea  the  defendant,  in  addi- 
tion to  the  facts  stated  in  the  two  preceding  pleas,  also  aver- 
red that  the  words  were  spoken  without  any  malice  towards 
the  plaintiiT,  and  therefore,  if  I  am  right  in  supposing  that  a 
party  is  not  answerable  for  words  innocently  spoken  by  him 
in  conducting  his  defence  in  a  judicial  proceeding,  and  with- 
out malice,  although  they  may  not  have  been  strictly  pertinent, 
perhaps  a  replication  merely  denying  the  pertinency  of  the 
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words  would  not  have  been  a  sufficient  answer  to  this  plea. 
The  first  replication  to  this  special  plea  does,  however,  in 
substance,  put  in  issue  the  question  of  malicious  intent  as 
well  as  the  pertinency  of  the  slanderous  words,  although  the 
malice  is  only  stated  by  way  of  inducement  to  the  traverse 
of  the  malicious  intent.  As  that  part  of  the  replication  di- 
rectly negatives  the  allegation  in  the  plea  which  it  was  ma- 
terial to  negative  in  connection  with  the  traverse  of  the  per- 
tinency of  the  slanderous  words,  its  effect,  after  verdict, 
must  be  different  from  the  case  of  a  replication  which  mere- 
ly sets  up  new  matter  as  inducement  to  the  traverse  and 
then  traverses  an  immaterial  allegation  in  the  plea,,  leaving 
that  which  was  most  material  unanswered.  It  is  in  this 
case  at  most  but  a  misjoining  of  the  issue,  which  is  cured 
after  verdict ;  and  the  jury  have  found  in  terms,  in  reference 
to  this  issue,  that  the  words  were  spoken  falsely  and  mali* 
dously^  and  that  they  were  not  pertinent  and  material. 
Again :  the  second  replication  to  this  plea  is  a  full  answer  to 
it,  even  if  the  first  replication  is  stricken  entirely  out  of  the 
record ;  and  upon  the  last  replication  the  jury  have  found 
that  the  slanderous  words  were  not  uttered  by  the  defendant 
while  conducting  his  own  defence  on  the  examination  before 
the  justice,  as  alleged  in  his  last  special  plea. 

For  these  reasons  I  think  the  supreme  court  were  right  in 
refusing  to  arrest  the  judgment,  and  that  their  decision  should 
be  affirmed.    .  ^' 

The  court  being  unanimously  of  the  same  opinion,  the 
judgment  of  the  supreme  court  was  accordingly  affirmed. 
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The  public  hare  not  the  right,  against  the  vnll  of  the  owner^  to  use  and  oc- 
cupy hit  soil  adjoining  navigable  waters,  as  a  public  landing  and  place  of 
deposit  of  property  in  its  transit  to  and  from  vessels  navigating  sneh  wip 
ters,  although  such  u»er  has  been  continued  upwards  oCttPenty  yearg  with 

the  knowUedge  of  the  owner.* 

• 

Error  from  the  supreme  court.  This  was  an  action  of 
trespass  quare  clausum  fregity  brought  by  Pearsall  against 
Post,  for  entering  upon  the  land  of  the  plaintiff,  prostrating 
his  fences  and  depositing  a  quantity  of  manure.  The 
defendant  pleaded  non  cuL  and  gave  notice  with  his 
pleA  that  he  would  give  in  evidence  in  bar  of  a  recov- 
ery, that  at  the  time  when,  &c.  and  long  before  there 
was  and  had  been,  on  the  close  of  the  plaintiff,  a  common 


*  The  supreme  eourt  held,  when  this  ease  was  before  them,  that  the 
doctrine  of  dedication  of  highways,  streets  and  other  easements  in  nature  of 
public  ways,  did  not  extend  to  public  landings.  The  judgment  of  that 
court  was  afirmed  in  the  court  for  the  correction  of  errors.  Opinions  were 
delivered  by  five  of  the  members  of  the  court:  four  for  affirmance  and 
one  for  reversal  of  the  judgment  of  the  supreme  court.  The  Cbancbllos 
and  Senmtars  Edwards  and  Livivoston  held  that  the  principle  of  dtdism- 
lion  of  highways  and  of  streets  and  public  squares  in  cities  and  villages  did 
not  extend  to  public  landings,  and  therefore  they  were  in  favor  of  affirming 
the  judgmeat  below.  Senator  Verplakck,  although  concurring  in  the 
judgment  of  affirmance,  held  that  the  principle  of  dedication  of  highways 
and  streeta  applies  to  essry  use  or  easement  in  land,  loAtcA  can  be  of  any  ser* 
vice,  convenience  or  pleasure  to  the  community  at  large,  and  that  consequent- 
ly public  landings  are  the  subjects  of  dedication.  He  however  further 
held,  that  user  alone,  though  admissible  as  evidence  in  corroboration  of 
other  proof  of  ocftto/  dedication  by  the  declarations  or  acts  of  the  owner  of 
the  soil,  is  not  enough  in  itself  to  warrant  the  presumption  of  a  dedication 
of  easements,  other  than  of  highways^  streets,  and  places  in  nature  of 
public  ways.  Senator  FvuNAir  agrees  with  Senator  Verplanck  as  to  the 
eztention  of  the  principle  of  dedicotion ;  but  goes  farther  and  holds,  (hat 
,  proof  of  a  continued  user  by  the  public  of  the  soil  of  another  for  the  term 

of  twenty  years,  for  any  beneficial  purpose,  with  the  knowledge  of  the  owa- 
€r,  is  sufficient  to  irarrant  the  presumption  of  a  dedication,  unless  rebutted 
by  evidence  on  the  part  of  the  owner  that  the  use  was  permitted  by  mure 
license  revocable  of  course  at  the  will  of  the  owner,  or  by  other  evidence 
showing  the  absence  of  iiUention  on  hi«  part  to  dedicate  the  land  to  public 
use,  so  as  to  deprive  himself  of  the  power  of  revocation. 
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public  highway  and  landing  on  the  east  side  of  Hempstead 
Harbor,  for  all  the  citizens  and  inhabitants  of  the  state  of 
New  Yorky  to  go,  return,  pass  and  repass,  on  foot  and  on 
horseback,  and  with  cattle  and  carts,  &c.  at  their  free  will 
and  pleasure,  and  to  deposits,  load  anS  unload  manure  and 
other  materials  at  their  like  free  will  and  pleasure  :  where- 
fore he,  the  defendant,  being  a  citizen  and  inhabitant  of  the 
state  of  New  York,  and  having  occasion  to  use  the  same  way 
and  landing,  at  the  said  time  when,  &c.  entered  with  cat- 
tle, carts,  &c.  upon  the  said  highway  and  landing,  and  de- 
posited, loaded  and  unloaded  thereon  a  quantity  of  manure, 
as  he  lawfully  might ;  and  because  fences  had  been  wrong- 
fully erected  and  were  then  standing  upon  and  across  the 
highway  and  landing  so  that  he  could   not  pass,  &c.  he  re- 
moved the  same,  doing  no  unnecessary  damage.     Upon  the 
issue  thus  joined   the  cause  was  tried  in  September,  1838. 
The  defendant  admitted  that  the  plaintiff  was  the  owner  of 
a  farm  of  which  he  had  been  seised  and  possessed  for  five 
years  and  upwards,  previous  to  the  trial,  and  that  his  ances- 
tors had  been  seized  and  possessed  of  the  same  for  upwards 
of  one  hundred  years.     A  map  of  the  farm  was  produced 
exhibiting  the  mansion  house  of  the  plaintiff  and  his  ances- 
tors,^Hempstead  Harbor,  a  portion  of  the  grounds  designa- 
ted as  the  landing  lying  directly  in  front  of  the  mansion 
house,  from  which  it  was  separated  by  a  garden  fence,  and 
a  store,  store-house  and  other  buildings  on  a  public  highway 
near  the  landing.     Israel  Pearsall,  an  ancestor  of  the  plain- 
tiff, was  in  possossion  of  the  farm  as  long  since  as  forty-five 
years  before  the  trial ;  he  planted  a  number  of  cherry  trees 
on  the  landing,  and  enclosed  them  with  a  fence  which  stood 
for  a  few  years  until  the  trees  grew  out  of  the  reach  of  cat- 
tle ;  with  the  exception  of  this  enclosure,  the  landing  had 
always  remained  unenclosed  until  about  forty  days  previous 
to  the  trespass,  when  the  plaintiff  enclosed  it  with  a  fence. 
After  the  landing  was  enclosed  the  defendant  arrived  with 
a  sloop  had  of  manure,  took  down  a  portion  of  the  fence 
and  desposited  the  manure  on  the  landing,  against  the  will  of 
the  plaintiff  and  after  having  been  expressly  forbidden.    The 
landing,  as  it  is  called,  is  a  rugged  knoll,  terminating  in  a 


ALBANY,  DECEMBER,  1839.  437 


Post  V.  Pearsall. 


quagmire,  and  is  unfit  to  be  used  for  agricultural  purposes. 
The  defendant  offered  to  prove  that  the  portion  of  the  farna 
called  the  landing  had  been  used  for  forty  years,  and  still 
was  used  by  the  citizens  and  inhabitants  of  this  state,  as  a 
landing  place  to  deposits,  load,  and  unload  manure  and 
other  materials  thereon ;  that  the  same  had  been  so  used  under 
a  claim  of  right  and  adversely  to  the  rights  of  the  owners  of 
the  fee  of  the  land,  who  knew  that  the  public  were  using  the 
aame  for  such  landing  and  place  of  deposit,  during  the  time 
aforesaid  ;  that  the  same  had  been  by  such  use  dedicated  to 
the  public  by  the  owners  of  the  farm,  as  a  landing  place 
and  pUwe  of  deposits  of  all  kinds  of  manure  and  other  arti- 
cles carried  to  and  from  market ;  and  that  he,  the  defendant, 
aUthe  time  when,  &c,  was  an  inhabitant  of  the  town  of 
North  Hempstead  (iii  which  town  the  farm  is  situated)  and 
a  citizen  of  this  state.  This  evidence  was  objected  to  by 
the  plaintiff's  counsel  and  rejected  by  the  circuit  judge,  on  * 
the  ground  that  the  public  could  not  acquire  any  right  by 
user  to  the  landing  in  question  :  to  which  decision  the  de- 
fendent's  counsel  excepted.  The  jury  thereupon  found  a  ver- 
dict for  the  plaintiff  with  six  cents  damages  and  six  cents 
costs.  This  verdict  was  rendered  upon  a  second  trial ;  on 
the  first  trial  a  verdict  was  found  for  the  defendant,  which 
was  set  aside  by  the  supreme  court  and  a  new  trial  granted. 
See  the  case  as  presented  on  the  first  trial,  and  the  opinion 
delivered  upon  the  granting  of  a  new  trial,  20  Wenddl,  111, 
tt  seq.  Judgment  having  been  rendered  for  the  plaintiff  on 
the  second  verdict,  the  defendant  sued  out  a  writ  of  error. 
The  case  was  argued  in  this  court  by 

S.  A.  Foot,  for  the  plaintiff  in  error. 

H.  P.  Edwards  fy  G.  Wood,  for  the  defendant  in  error.. 

Points  insisted  on  by  the  counsel  for  the  plaintiff' in  error: 
I.  The  use  by  the  citizens  and  inhabitants  of  this  state  of  a 
piece  of  ground  for  public  purposes  for  twenty  years  and  up- 
wards, is  evidence  of  a  dedication  thereof  by  the  owner  to  the 


428  CASES  IN  THE  COURT  OF*  ERRORS. 


Post  y.  Pearsall. 


public  for  the  purposes  for  which  it  is  so  used,  aod  especiaOy 
if  such  use  is  wilh  the  knowledge  of  the  owner,  or  adversely 
Um  him,  and  under  a  claim  of  right.  Lade  ?.  Sh^herdj  2 
Stra.  1004.  Rex  v.  Ldyod,  1  Camp.  260.  Rugby  Charity 
V.  Merryweather,  11  Easi,  375,  n.  Rex  v.  jBorr,  4  Camp. 
16.  Jarvis  v.  Dean,  3  Bing.  447,  and  13  Com.  Law  R.  45, 
Woolrych  on  Ways,  9,  10,  12,  13.  Haw.  A^.  P.  192  to  194- 
Denning  v.  Roome,  6  Wendell,  656.  Livingston  v.  TAe 
Mayor  of  New  York,  8  frf.  105.  TFyman  v.  TAe  Mayor  of 
New  York,  11  irf.  499  ^o  502.  Cleaveland  v.  Cleavelandj  12 
irf.  172.  Trustees  of  Watertotcn  v.  Cowen,  4  Paige  513^ 
814.  3  Kents  Comm.  451,  3d  erf.  Comm^onwealth  v.  ilfc- 
Donald,  l6  iSfer^.  4-  i?atrfe,  390,  392,  396-  PrUchard  v. 
Atkinson,  4  iV.  Hamp.  R.  11  ^0  15*  ^Sfa/c  v.  TFiVAnWon,  2 
Ferw.  jR.  480,  485  /o  488.  ^6io«  v.  3fi/fe,  3  irf.  524  /o  527. 
State  V.  Catlin,  id.  530,  533,  534.  Coolidge  v.  Learned,  8 
PicAr.  504,  506,  ^0  512.  CtVy  o/"  Cincinnati^.  Whites  lessee^ 
6  Peters,  431.  3  Kent^s  Corrvm.  451,  3rf  erf.  n.  6.  /rf.  412, 
n.  6.  TAe  Marquis  of  Stafford  v.  Coyney,  7  Barn.  Sf  Cres. 
267.  14  Cow.  L.  R.  41.  Ballard  v.  Z^y^on,  1  T.  J?.  279. 
Hart  V.  Chalker,  6  Con?i.  311.     Woolrych,  34, 36. 

II.  This  principle  is  applicable  to  rural  as  well  as  urban 

property  ;  and  to  watering  places,  docks,  landings,  places  of 

deposite,  open  squares,  and  land  for  religious  and  charitable 

purposes,  as  well  as  to  streets  and  ways  for  passage.     7Vti«- 

tees  of  Watertown  v.  Cowen,  4  Paige,  510.     BoU  v.  Sten- 

nett,  8  T.  R.  608.  Bethune  v.  Turner,  I  GreenL  111.  State 

V.  WUkinson,  2  Verm.  R.  480,    Abbot  v.  Miils,  3  id.  821, 

626  to  527.     /S^a^e  v.   Catlin,  id.  530,  533,  634.     State  v. 

jTrojA:,  6  trf.  355,  363  to  365.    Coolidge  v.  Learned,  S^PickA 

604,  506  ^o  512.  McConnell  v.  TAe  Toirn  of  Lexington,  12 

Wheat.  682.  Ci/y  o/"  Cincinnati  v*  Whites  lessee,  6  Peters^ 

431.     5  Conn.   jR.  311.    £ea/^y  v.  jfiGwrte,  2  Pe^cr*,  666. 

Potrfc/  V.  C/orA:,  9  CrawcA,  292,  331.     Inglis  v.  TA^  iSoi/- 

ors?  Snug  Harbor,  3  Peters,  99.     Shopleigh  v.  Pilsbury,  1 

GVcen/.   271,,  280.     JSice  v.  Osgood,  9  Mo*^.  i?.   38,   44. 

Hartford  Baptist  Church  v.  Witherel,  3  Pa^e,  296.    JIfc- 

Crirr  V.  ilaron,  1  Pewn.  R.  Penrose  ^  Watts,  691.    Whit- 
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man  ▼.  Lex^  17  Serg.  fy  Ravole,  88,  91.    Buma^  ex^rs  v. 
SmUhyl  Verm.  R.  241. 

III.  The  right  which  the  public  acquires  by  dedication  is 
Dot  an  interest  or  profit  in  the  soil  of  the  ground  dedicated, 
but  an  easement  or  servitude,  subject  to  which,  the  owner 
still  holds  the  title  and  the  interest  not  dedicated,  and  rests 
on  diflfer^it  priaciples  from  an  interest  or  profit  in  the  land  of 
another.  CUy  of  Cincinnaii  r,  fVhUe^s  lessee,  6  Peters^ 
431,  432,  435  to  439>  441.  1  JR.  L.  of  1801,  696.  2  id.  of 
1813,  277.  Laws  of  1817,  32.  1  jR.  S.  621.  People  r. 
Itawson,  17  Johns.  R.  277,  279.  Co*  LitL  56,  a.  Wooltych 
m  Ways,  14,  15,  51,  52.  Paine  v.  Patrick,  3  Mod.  294. 
Rex  V.  Lloydy  1  Camph*  260.  Rex  v.  Barr,  4  id.  16. 
Com/monwealth  v.  McDonald,  16  Sergeant  4*  Rawle,  390. 
Todd  V.  Roome,  2  Greenl.  61.  Estes  v.  Troy,  6  id.  368.. 
State  V.  Wilkinson,  2  Verm.  R.  480,  481.  State  v.  Cat- 
lin,  3  id.  530,  534,  535.  State  v.  Trask,  6  id.  355,  363. 
Trustees  of  Watertown  v.  Cowen,  4  Paige,  514.  Afc- 
Connell  v.  T%€  Tew^n  of  Lexington,  12  TFAea^  582.  Co. 
Lt«.  110,  6.  /d.  113, 6.  3  Cruises  Dig.  525,  526,  «^.  31> 
Prescription,  ch.  I,  §  7,  8,  9.  /rf.  p.  531,  §  22,  23,  25. 
Perley  v.  Langley,  7  N.Hamp.  R.  233.  PrencKs  case,  4 
Co.  jR.  32.  1  5'aunrf.  341,  n.  3.  «  Cruise's  Dig.  530. 
^i/.  31,  Prescription,  ch.  1,  §  10,  21.  Paine  v.  Patrick,  3 
JIfod.  393,  394,  flam.  iV.  P.  172,  178,  179.  Foxall  v. 
VenaUes,  Cro.  Eliz.  180.  Xing*  v.  Joliffe,  2  jBam.  4*  Cress. 
54.  3  Kent's  Comm.  436,  442,  443,  3d  ed.  Pritchard  v. 
Atkinson,  4  iV.  Hamp.  R.  14.  Oatewards  case,  6  Cok^s  R. 
60.  Sherborn  v.  Bostock,  Fitz.  51.  i^cA  v.  Rawlings,  2 
H.  Black,  393.  Grimstead  v.  Marlowe,  4  T.  iJ.  717.  JS/eti^ 
€/f  V.  TVegonning,  3  ildoZ.  ^  £Z/w,  554.  30  Com.  i.  jR.  163. 
Weekly  v.  TFiM^an,  1  Z^d.  Raym.  405.  ^e/6y  v.  Robinson, 
2T.R.  754.  3  Crwwc'*  Z)^.  123,  /i/.  24,  TFay*,  §  6.  ^onc  ' 
V.  Wakeman,  Nay's  R.  120.  flam.  N.  P.  192  /o  198.  Abbott 
V.  TFeeArZy,  1  Lea?.  176,  177.  Fitch  v.  Rawlings,  2  H.  Black, 
393.  Co.  Litt.  56,  a.  Manning  v.  Wasdale,  5  uldoZ.  4*  Z/tfw, 

I  758.31  Com.  Z^.  J?.  433.  Baker  y.  Brer eman,  Cro.  Car.  ^19. 

:  7  Fin.  il6r.  183,  Customs,  F.  pi.  g.    Id.  178,  C.  jp/.  2. 
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Foxall   ▼.  Venables,  Cro.  Eliz.  180.  Cooper  v.  Smith,  9 
Serg.  8f  Rawle,  32,  33. 

Points  insisted  on  by  the  counsel  for  the  defendant  in 
error : 

I.  The  only  right  in  the  soil  of  an  individual  which .  the 
public  can  enjoy,  either  by  dedication  or  otherwise,  is  the 
right  to  use  a  highway.  The  doctrine  of  dedication  to  the 
public  has  been  confined  to  highways  or  streets,  and  public 
squares  in  cities  or  yilages,  which  are  ways  for  passage  and 
recreation. 

II.  The  reason  why  the  doctrine  of  dedication  has  been 
applied  to  highways  only,  and  public  squares,  which  are  a 
species  of  highway,  is  that  the  public  necessities  require  such 
rights,  inasmuch  as  all  persons  are  supposed  to  use,  or  to  re- 
quire the  use  of,  public  highways  ;  and,  for  the  further  rea- 
son, that  they  are  capable  of  being  used  by  all  persons,  which 
other  incorporeal  rights  are  not ;  and,  therefore,  the  doctrine 
extends  to  no  others. 

III.  It  is  well  settled  in  England,  that  there  cannot  be  a 
public  right  to  an  interest  or  profit  in  land ;  and  the  right 
set  up  by  the  plaintiff  in  error  is  a  right  to  an  interest  or 
profit  in  land. 

IV.  If  the  right  in  question  is  an  easement,  and  not  a  profit 
in  the  ground  or  soil,  it  is  not,  and  cannot  be,  in  law,  a  pub- 
lic right. 

V.  Rights  of  easement  or  servitude,  at  common  law,  are 
not  the  subject  of  dedication  to  the  public  at  large,  but  of 
grant  only,  or  of  custom  or  prescription,  which  presuppose  a 
grant. 

VI.  The  only  right  in  the  public  at  large  known  to  the 
common  law,  except  that  of  a  highway,  is  the  public  right  io 
the  sea  and  its  arms,  and  franchises  in  ports,  havens  and 
wharves  incident  thereto. 

VII.  The  only  dedication  known  to  courts  of  equity  is  a 
dedication  to  charitable  uses;  and,  in  case  of  charitable 
uses  the  dedication  of  them  is  always  confined  to  a^class  or 
classes  of  persons  not  extending  to  the  public  at  large,  and 
there  is  always  a  legal  ownership  in  a  trustee,  created  ex- 
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preasly  in  the  grant,  or  impliedly,  by  converting  the  grantor 
or  his  heir  at  law  into  such  a  trustee. 

VIII.  The  right  claimed  in  this  case  is  not  an  easement  or 
an  incorporeal  right  of  any  kind.  It  is  corporeal^  and  can 
only  be  exercised  by  taking  exclusive  possession  of  the  prem- 
ises and  occupying  the  same  to  the  exclusion  of  the  owner ; 
that  is,  by  ousting  him  from  the  j^ossessidn,  and  committing 
an  act  for  which  ejectment  would  lie. 

After  advisement^  the  following  opinions  were  delivered  : 

By  the  Chancellor.  Nearly  the  whole  law  on  the  sub- 
ject of  customary  rights,  easements,  and  public  highways,  and 
places  in  the  nature  of  highways  or  public  walks  for  health  or 
recreation,  and  also  of  dedications  for  charitable  or  pious  pur- 
poses, and  the  various  decisions  on  these  subjects,  both  in 
this  country  and  in  England,  are  collected  in  the  very  learn- 
ed and  elaborate  opinion  of  Mr.  Justice  Cowen,  who  gave  the 
reasons  for  the  decision  of  the  supreme  court  in  this  case,  and 
in  the  case  of  Pearsall  v.  Hewlett,  which  is  also  before  us  for 
decision  at  this  time.  Little,  therefore,  remains  for  me  but 
to  apply  the  legal  principles  thus  collected,  to  the  facts  of  the 
case  under  consideration. 

The  plaintiff  in  error  claims  a  prescriptive  right  for  oil  the 
inhabitants  of  the  state,  or  the  public  at  large,  to  enter  the 
looAe  in  quo,  which  is  unquestionably  the  soil  and  freehold  of 
Pearsall,  and  to  use  it  as  a  landing  place  to  deposit  manure 
brought  thither  by  water,  and  to  load  and  unload  manure  and 
other  materials  thereon.  If  this  was  claimed  as  a  customary 
right  in  behalf  of  the  inhabitants  of  a  town,  hamlet  or  other 
loc(d  district,  it  might  be  necessary  to  decide  whether  a  right 
to  deposit  manure  and  other  materials  upon  the  land  of  an- 
other, and  let  them  remain  there  until  the  depositor  could 
make  sale  thereof,  or  until  it  suited  his  convenience  to  re- 
move them,  was  such  an  easement  as  could  be  prescribed 
for  as  a  customary  right,  without  reference  to  any  dominant 
tenement ;  or  whether  it  was  a  profit  a  prendre,  or  such  an 
interest  in  the  soil  and  freehold  of  another  as  could  only  be 
prescribed  for  in  a  que  estate.    In  the  great  contest  between 
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the  ball  players  and  the  rabbttH,  relative  to  the  right  of  de- 
posit and  the  privilege  of  scratching  within  the  golfing  liolu 
of  St.  Andrews,  which  case  was  twice  before  the  House  of 
Lords  in  England,  the  late  Lord  Chancellor  Eldon,  although 
he  amused  their  lordships  at  the  eipense  of  the  Scottish 
judges,  the  magistrates  of  St.  Andrews,  the  officers  and  stu- 
dents of  the  college,  and  of  the  golfing  society,  and  was  a 
little  smutty  withal,  had  in  that  case  a  strong  impression  up- 
on his  mind  that  a  customary  servitude  or  easement  could 
not  be  supported,  which  would  deprive  the  owner  of  the  ser- 
vient tenement,  of  the  whole  beneficial  use  of  his  property. 
See  Dempster  v.  Cleghom,  2  Dow* a  Pari.  Rep.  40.  I  pre- 
sume that  strong  impression  was  founded  upon  the  establish- 
ed principle  of  the  common  law,  that  a  custom  to  be  good, 
must  be  reasonable  ;  and  I  doubt  whether  any  member  of  this 
court  would  consider  a  custonfi  reasonable  which  should  allow 
the  community  at  large  to  deposite  manure,  without  restrict 
lion  as  to  kind  or  quantity,  upon  his  premises,  within  a  few 
rods  of  his  mansion  ;  and  to  suflfer  it  to  remain  there  until  it 
suited  the  convenience  of  the  depositors  to  remove  it ;  espe- 
cially if  it  should  be  bone  manure,  a  commodity  with  which 
it  seems  the  farmers  in  the  neighborhood  of  the  locus  in  quo 
have  recently  found  it  profitable  to  enrich  their  farms.  In- 
deed, in  its  legal  efiect  upon  the  rights  of  the  owner  of  the 
soily  it  is  very  diflicult  to  distinguish  the  occupancy  ckioied 
in  this  case  from  the  temporary  occupancy  by  fishing  huts, 
which  was  claimed  in  Cortelyou  v.  Van  Brundt^  2  Johns, 
JL  357.  But  as  the  law  is  well  settled  that  a  customary  ac- 
commodation in  the  land#  of  another,  to  be  good,  must  be 
confined  to  the  inhabitants  of  a  local  district,  and  cannot 
extend  to  the  whole  community  or  people  of  the  state,  the 
right  claimed  by  Post,  the  plaintiflf  in  error,  cannot  be  aue- 
tained  as  a  customary  right  or  easement  consistently  with  the 
rules  of  law. 

Nor  can  it  be  sustained  as  an  ordinary  easement,  founded 
upon  a  presumed  grant  from  the  owner  of  the  preoiises  in 
which  the  right  or  easement  is  claimed.  Such  easements 
are  either  personal  and  confined  to  an  individual  for  life 
merely,  or  are  claimed  in  reference  to  an  estate  or  interest 
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of  the  claimant  in  other  lands  as  the  dominant  tenant ;  for 
a  profit  a  prendre  in  the  land  of  another,  when  not  granted 
in  favor  of  some  dominant  tenement,  cannot  properly  be 
aaid  to  be  an  easement,  but  an  interest  or  estate  in  the  land 
itself.  The  three  personal  servitudes  of  the  Roman  law,^ 
use,  usufruct  and  habitation,  and  which  are  still  retained  in . 
the  laws  of  France  and  of  Spain  and  of  Holland  were  not,( 
stricilj  speaking,  servitudes,  but  limited  estates  in  the  land  ;  ^ 
and  they  are  now  separately  provided  for  as  such  by  the , 
Napoleon  Code :  one  article  of  which  expressly  declares^ 
that  servitudes  cannot  be  personal,  and  that  they  can  only  ^ 
exist  when  imposed  upon  an  estate  and  for  the  benefit  of  an  ^ 
estate.     Art,  686. 

Neither  can  the  right  claimed  in  this  case  be  sustained 
upon  the  principles  upon  which  the  dedication  of  highways 
and  streets  for  the  passage  of  carriages  and  other  convey- 
ances, and  of  public  squares  in  cities  and  villages  as  prome- 
nades for  the  health  and  exercise  of  the  inhabitants,  have 
been  declared  and  adjudged  to  he  public  rights.  Public 
places  of  this  description,  as  well  as  public  highways,  were 
well  known  even  in  the  days  of  Juetinianf  and  were  pro- 
tected by  the  same  pretorian  interdict  from  all  obstructions 
which  could  interfere  with  the  free  passage  of  the  people, 
without  the  consent  of  the  public  authorities.  Path.  Pand. 
4e  Just.  lib.  43,  tit,  8,  art.  1.  They  were  equally  well  known 
in  the  ancient  law  of  France,  and  embraced  the  public 
squares  or  promenades,  where  the  whole  community  had  a 
right  to  go ;  and  the  places  where  the  public  fairs  were  held. 
14  CruizoVs  Repert.  art.  Pu6/ic.  Although  at  the  time  of  th^ 
publication  of  the  laws  of  William  the  Conqueror  there  were 
but  four  great  roads  in  England  called  the  king's  highways, 
yet  no  one  can  doubt  that  there  were,  even  at  that  time,  in- 
numerable thoroughfares,  and  many  squares  and  open 
spaces,  which  had  been  dedicated  to  the  use  of  the  people 
at  large,  for  passages  and  promenades ;  and  the  number 
since  that  time  has  probably  increased  an  hundred  fold. 
The  law  of  dedication,  therefore,  which  was  applicable  to 
thoroughfares,  was  properly  applicable  to  market  places 
and  promenades,  although  they  were  not  highways  in 
Vol.  XXII.  55 
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the  ordinary  sense  of  the  term.  But  a  public  place  /or 
landing  and  depositing  manure  naust,  from  its  very  natare, 
be  confined  to  a  very  few  individuals  ;  and  would  geoeraUy 
be  permitted  as  a  mere  neighborhood  accommodation,  white 
the  owner  of  "the  land  on  which  it  was  deposited  had  no  im- 
mediate use  of  the  premises  himself.  The  only  right,  there- 
fore, which  would  be  likely  to  be  acquired  by  long  user 
would  be  a  right  of  easement  or  accommodation  in  favor  of 
the  owners  of  the  farms,  for  the  use  of  which  the  manure 
bad  from  time  to  time  been  brought ;  so  as  to  authorize  their 
successors  in  such  ownership  to  prescribe  in  a  qtu  estate^ 
I  think,  therefore,  it  would  be  most  unreasonable  to.  apply 
the  principles  of  dedication  to  such  a  case.  A  dedication 
for  pious  or  charitable  purposes  does  not  vest  a  legal 
right  but  merely  creates  a  pious  or  charitable  trust,  which 
under  our  statute  relative  to  religious  corporations  b  turned 
into  a  legal  estate.  DtUch  Church  in  Garden  street  v.  MoUt 
7  Paige,  77.  Curd  v.  Wallace,  7  Dana,  192.  Such  a  dedi- 
cation, therefore,  has  no  applicability  to  the  case  under  consi- 
deration. 

^The  rights  to  public  watering  places  on  Long  Island 
can  be  sustained  either  as  customary  rights  or  as  easements 
appurtenant  to  the  estates  which  h&ve  been  supplied  with 
water  therefrom,  for  a  sufficient  time  to  raise  the  legal  pre-^ 
sumption  of  a  .grant.  The  right  to  take  water  from  the 
pond  of  another  is  a  mere  easement,  and  not  a  profit  a 
prendre.    Manning  v.  fVasdale,  2  Harr.  Sf  fVolL  4a  U 

I  think  the  judgment  of  the  court  below  in  this  case  was^ 
not  erroneous,  and  that  it  ought  to  be  affirmed. 

By  Senator  Edwards.  The  first  question  which  seems 
naturally  to  present  itself  for  consideration  iq  this  case  is, 
whether  the  locus  in  quo  was  dedicated  to  the  public  use  ? 
How  are  lands  dedicated  for  such  purpose  ?  They  are  ded- 
icated by  the  acts  of  the  owner  or  by  user.  When  they  are 
dedicated  by  the  acts  of  the  owner,  no  particular  form  or 
ceremony  is  necessary.  They  may  be  dedicated  to  an- 
other, or  to  a  body  corporate  for  the  use  of  the  public,  by 
deed,  and  then  there  must  be  a  grantee  as  in  other  cases  of 
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grant.     When  the  fee  does  not  pass,  the  dedication  need  not 
be  by  deed ;  it  may  be  effected  by  some  unequivocal  act  of 
the  owner  maniTesting  his  intention  to  dedicate  the  land  to 
public  use,  and  thereby  induce  individuals  to  vest  property, 
irhich  would  be  materially  affected  were  the  property  again 
to  be  resumed  by  the  owner.     Where  the  owner  of  land  has 
laid  out  village  lots  intersected  with  roads  and  public  squares, 
it  has  been  repeatedly  held  and  very  justly,  by  various  judicial 
tribunals,  that  such  roads  and  public  squares  are  dedicated  to 
public  use.    Woodyer  v.  Hadden,  5  Taunt,  125.    The  State 
▼.  Wilkinson,  2  Verm,  R.  80.     T%c  City  of  Cincinnati  v. 
fFhiie*s  lessees,  6  Peters*   R.  431.     Livingston  v.  The 
Mayor i  fyc.  of  New- York,  8  Wendell  85.     Wyman  v.  The 
May  or  y  i^c.  ofNew-Tork,  II  id.  486.     The  Trustees,  fyc. 
qj  Watertown  v.  Cowen,  4  Paige,  510.     But  it  is  not  the 
foe  of  the  land  that  passes  in  such  cases ;  the   public  have 
only  an  easement  in  the  land  ;  the  fte  itself,  for  all  other  pur* 
poses,  remains  in  the  original  owner.     Cortelyou  v.    Van 
Brundt,  2  Johns.  R.  357.    1  Burr.  143.     2  Strange,  1004 
i   Wils.   107.     6  East,  154.     Jackson  v.  Hathaway,  IS 
Johns,  iZ.  447.     Hence  it  is  not  necessary  there  should  be  a 
grantee,  as  in  the  case  of  actual  grants,  and  as  the  court  say 
in  6  Peters,  436,  thia  forms  an  exception  to  the  general  rule 
from  the  necessity  of  the  case.     But  the  case  under  review 
does  not  appear  to  be  one  in  which  the  land  has  been  dedica- 
ted to  the  public  use,  either  by  a  direct  grant  or  by  any  une- 
quivocal act  of  the  owner  of  the  fee,  from  which  it  can  be  in- 
ferred he  intended  to  dedicate  it  to  the  public.     Nor  is  it  so 
insisted  on  the  part  of  the  defendant's  counsel.     It  appears 
to  be  unnecessary,  therefore,  to  examine   more  minutely  that 
class  of  cases  which  have  been  cited  by  the  counsel  relative 
to  such  dedications;  but  it  is  insisted  by  him  that  there  has 
been  a  public  user  for  such  a  length  of  time  as  to  presuppose 
a  grant,  and  therefore  a  dedication  of  the  locus  in  quo,  and 
on  this  particular  point  the  case  appears  to  rest. 

As  to  the  length  of  time  the  public  are  suffered  to  use 
property  in  order  to  constitute  a  dedication,  it  has  beeiTvari- 
oosly   held.     When  the  dedication   has  been  made  by  the  ^ 
act  of  the  owner  of  the  fee,  no  particular  time  is  necessary. 


436  CASGS  IN  THE  COURT  OF  ERRORS. 

m  -  ■■■■-■■- ^ —     —  — 

Post  T.  Pearsall.  *    • 

It  may  be  immediate,  or  as  soon  as  some  act  is  done  on  the 
part  of  the  public  or  individuals  claiming  an  interest  in  sach 
dedication,  denoting  their  intention  of  accepting  it.     Wood- 
yer  v.  Hadden^  ^  Taunt.  125.     Livingston  v.  The  Mayor 
of  New-York,  8  Wendell,  85.     Wyman  v.  The  Mayor  ^ 
New-Yorky  17  id.  486.     Trustees  of  Watertown  i\  Cowen^ 
4  Paige,  510.     City  of  Cincinnati  v.    White's  lessees,  6 
Peters,  43 1 .    Abbot  v.  Mills,  3  Ferm.  R.  526,  530.     Bat 
where  the  dedication  is  to  be  inferred  from  public  user  only, 
time  is  essential ;  and  although  by  diflerent  tribunals  differ- 
ent times  have  been  adjudged   neccessary,  in  the  case  of 
roads  and  public  squares  and  such  subjects  as  the  public 
have  an  easement  in,  yet  now  it  appears  to  be  pretty  well 
settled  that  it  must  be  a  period   of  at  least  twenty  yearft. 
Chancellor  Kent  says :  ''  The  true  principle  on  the  subject  la 
be  deduced  from  the  authorities,  I  apprehend  to  be,  that  if 
there  be  no  other  evidence  of  a  grant  or  dedication  than  the 
presumption  arising  from  the  fact  of  acquiescence  on  the  part 
of  the  owner  in  the  free  use  and  enjoyment  of  the  way  as  a 
public  road,  the  period  of  twenty  years  applicable  to  incor* 
poreal  rights  would  be  required,  as  being  the  usual  and  ana- 
logons  period  of  limitation  ;  but  if  there  be  clear,  unequivo- 
eal  and  decisive  acts  of  the  owner,  amounting  to  an  explicit 
manifestation  of  his  will  to  make  a  permanent  abandonment 
of  the  road,  those  acts  would  be-  sufficient  to  establish  the 
dedication  within  any  intern>edi»te  period/'  3  KenVs  Commm 
451.     Campbell  v.  WUson,  3  East,  294.     HiU  v.  Crosby, 
2  Pick.  466.     Gayety  v.  Bethune,  14  Mass.  R.  49.      Wood 
y.   Veal,  5  Bos.  if  Pull.  454.     Our  statute  with  respect 
to  roads  has  settled  it  at  twenty   years.      If  the  locus  in 
qtu>  then   had  been  a  road,  or  a   public  square  which  is 
controlled  by  the  same  principles,   the  length  of  time  the 
public  have  been  suffered  to  use  it,  is  sufficient  to  have  pre- 
sumed a  grant,   and  therefore  a  dedication  to  public  use. 
But  here,  in  my  view,  lies  the  whole  difficulty  on  the  part  of 
the  defendant.     It  is  neither  a  road  or  public  square,  nor  a 
dedication  for  charitable  or  religious  purposes,  nor  is  it  ana- 
logous to  either  as  to  the  principles  of  dedication  by  user. 
In  case  of  a  road  or  public  square,  the  public  having  only 
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an  easement,  the  fee  remains  in  the  original  owner  for  all 
purposes  except  those  of  travel  and  transit,  and  such  pur- 
poses as  ar^  incident  thereto ;  but  the  claim  here  set  up  is 
the  right  to  deposite  manure  upon  the  plaintiff's  land  by  user ; 
it  is  a  claim  which,  if  allowed  to  prevail,  each  individual 
could  not  enjoy,  for  the  deposite  and  possession  of  a  few  in- 
dividuals might  exclude  the  many.  But  will  it  be  said  that 
the  use  must  be  consistent  with  the  rights  of  each  ?  What 
are  those  rights  ?  to  what  extent  and  how  long  are  they  to 
be  enjoyed  by  each  ?  What  power  or  tribunal  could  define 
them  ?  Who  shall  say  that  these  rights,  if  allowed  to  exist, 
shall  fall  short  of  a  continued  use,  and  therefore  be  an  ap- 
propriation of  the  soil  itself,  and  instead  of  constituting  aa 
easement  be  equal  to  an  absolute  fee  ?  What  value  in  the 
fee  would  remain  after  the  right  of  continued  deposite  is 
once  conceded  ?  In  the  case  of  Cortelyou  v.  Van  Brundt^ 
Mr.  Justice  Thompson,  who  delivered  the  opinion  of  the 
court,  says,  nor  will  prescription  in  any  case  give  a  right  tb 
erect  a  building  on  another's  land.  This  is  a  mark  of  title 
and  of  exclusive  enjoyment,  and  it  cannot  be  acquired  by 
prescription.  Prescription  applies  only  to  incorporeal  here- 
ditaments, and  whether  the  right  claimed  be  considered 
strictly  a  custom  oY  prescription,  the  principle  is  the  same. 
Now  can  that  which  appropriates  the  whole  use  of  the  soil 
for  an  unlimited  time  be  considered  an  incorporeal  heredita- 
ment ?  Is  it  not  as  much  a  mark  of  title  and  exclusive  en- 
joyment as  the  erection  of  a  house  ?  In  the  case  of  Coolidge 
T.  Learned,  8  Pick.  504,  which  is  the  case  most  in  point  for 
the  defendant,  the  defendant  justified  by  a  plea  setting  forth 
that  the  locus  in  quo  was  a  common  public  landing  place 
adjoining  Charles  river,  and  that  the  citizens  of  the  common- 
wealth had  a  right  to  use  it  from  time  immemorial ;  and  the 
court  held  the  right  as  a  public  prescriptive  right  well 
pleaded.  *  This  case  however,  I  apprehend,  does  not  intend 
to  establish  the  principle  that  the  right  to  deposite  goods 
upon  the  land  of  another  is  a  prescriptive  right.  The  pre- 
scriptive right  alluded  to  by  the  court  is  most  probably  the 
right  of  landing  and  loading  and  unloading  for  the  purposes 
of  transit  by  means  of  a  road  communicating  with  the  river ; 
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but  if  it  is  intended  to  go  farther,  I  cannot  concede  it  to  be 
law. 

In  the  case  of  Paine  v.  Patrick^  3  Mod.  294,  it  was  held 
that  a  custom  alleged  for  all  the  occupiers  of  a  close  in 
such  a  parish  to  have  a  footway  is  not  good,  because  the 
plaintiff  ought  to  prescribe  in  him  who  has  the  inheritance. 
Apply  this  rule  to  the  present  case.  How  could  the  defend* 
ant  here  prescribe  in  him  who  has  the  inheritance?  Have 
all  the  citizens  of  the  state  the  inheritance  ?  This  will  not 
be  pretended.  Has  the  defendant  such  right  ?  He  cannot 
have  it ;  he  claims  only  the  same  right  as  all  other  citizens 
of  the  state.  Could  the  plaintiff  have  such  right  ?  If  the 
doctrine  the  defendant  sets  up  be  correct,  certainly  not,  for 
the  right  of  deposite,  it  is  contended,  is  in  the  people  at  large. 
If  the  doctrine  here  contended  for  be  allowed  to  prevail,  it 
would  take  from  the  owner  every  thing  valuable  in  the  soil ; 
it  would  take  the  substance  and  leave  to  him  the  shadow ; 
and  thus  a  mere  prescriptive  right  which  is  claimed  to  con- 
fer only  an  easement  in  the  public,  would  be  permitted  to 
have  such  an  eflfect  as  substantially  1o  deprive  the  owner  of 
the  fee,  of  the  land.  An  easement  is  defined  to  be  a  service 
or  convienience  which  one  neighbor  has  of  another  by  char- 
ter or  prescription,  without  profit^  as  a  way  through  his  land. 
2  Jac.  Law  Die.  332.  But  can  it  be  said  that  the  right  to 
deposite  upon  another's  soil  until  the  depositor  can  make 
sale  of  the  article,  or  for  an  unlimited  time,  is  without  profit  ? 

There  is  a  manifest  difference  between  an  easement  claim- 
ed as  a  matter  of  right  by  dedication,  and  a  license.  Chan- 
cellor Kent  says  a  claim  for  an  easement  must  be  founded 
upon  a  grant  by  deed  or  writing,  or  upon  a  prescription 
which  presupposes  one,  for  it  is  a  permanent  interest  la 
one's  land,  with  a  right  at  all  times  to  enter  and  enjoy  it. 
But  a  license  is  to  do  a  particular  act  or  acts  upon  another's 
land  without  possessing  any  estate  therein.  3  KenVs  Comm, 
452.  In  case  of  an  easement  the  public  acquire  a  right 
which  cannot  be  resumed  without  their  consent.  3  Verm. 
R.  530.  2  Peters,  566.  8  Wendell,  85.  1 1  id,  486.  In 
case  of  a  license  a  privilege  only  is  granted  or  has  grown  up 
from  user  by  sufferance,  which  secures  no  right  and  may  be 
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revoked  at  pleasure.  In  the  case  of  an  easement  the  law 
presumes  the  grant  and  consequently  presumes  the  owner 
intended  to  dedicate  the  right,  and  therefore  will  not  suffer 
it  to  be  revoked.  In  the  case  of  a  license  it  presumes  no 
grant,  claims  no  right,  and  suffers  it  to  be  revoked  at  pleas^ 
ure.  It  appears,  therefore,  it  is  most  congenial  with  the 
sound  principles  of  law,  and  most  consistent  with  right  and 
justice,  to  consider  the  practice  of  depositing  manure  upon 
the  locus  in  quo  as  having  been  continued,  for  a  great  length 
of  time,  by  the  sufferance  of  the  owners  of  the  soil,  arising 
from  a  feeling  of  generosity  towards  their  neighbors,  than  an 
intention  on  their  part  to  dedicate  to  the  public  an  absolute 
right  of  deposite  ;  and  that  it  would  be  unreasonable  and  un- 
just for  the  law  to  draw  any  other  inference  from  the  prac- 
tice which  has  prevailed  in  making  the  locus  in  quo  a  place 
of  deposite,  and  that  therefore  the  owners  of  the  soil  had  a 
right  to  suspend  this  practice  at  their  pleasure.  If  such  li* 
cense  to  use  another's  soil,  either  by  actual  permission  or 
sufferance,  for  special  purposes,  were  to  be  held  a  dedication 
to  pubic  use,  the  law  would  do  great  violence  to  the  rights  of 
the  owner  of  the  fee,  and  would  prevent  in  a  variety  of  case* 
those  acts  of  generosity  and  liberality  which  the  own- 
ers of  the  fee  so  frequently  confer  upon  their  neighbors  and 
the  public,  in  the  free  use  of  their  soil  as  places  of  deposite* 
Should  the  doctrine  here  contended  for  by  the  defendant  be 
suffered  to  prevail,  I  see  no  reason  why  the  public  could  not 
claim  by  dedication,  as  a  matter  of  right,  the  numerous  places 
upon  our  canals,  lakes  and  rivers,  where  the  owners  of  the 
fee  have  suffered  wood,  lumber,  gypsum  and  other  articles  of 
traffic  to  be  deposited  from  time  to  time  for  twenty  years.  It 
appears  to  me  the  principle  which  would  sanction  the  right 
in*the  one  cese,  would  in  the  other;  and  if  it  were  permit- 
ted to  prevail,  would  do  great  injustice  to  the  owner  of  the 
fee,  whose  acts  of  liberality  the  law  should  thus  pervert.  I 
am  therefore  for  affirming  the  judgment  of  the  supreme  court 
in  this  case. 

By  Senator  Forman.     This  case  presents  for  considera- 
tion two  propositions :    First.  Can  there  be  a  dedication  to 
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the  use  of  the  public  of  an  easement,  such  as  that  here  claim- 
ed ?  and  if  there  can,  secondly,  does  the  evidence  adduced 
and  offered  upon  the  trial  at  the  circuit  establish  such  dedi- 
cation ? 

In  order  to  a  proper  underst^anding  of  the  law  as  applica- 
ble to  a  case  like  the  present,  and  consequently  to  a  correct 
decision  of  this  matter,  it  will  be  necessary  to  examine,  in  a 
brief  manner,  the  progress  of  the  law  both  in  England  and  in 
this  country ;  and  to  disencumber  the  subject  under  advise- 
ment from  a  mass  of  legal  principles  and  decisions  which 
have  no  proper  application  to  it,  and  which  unless  fully  un- 
derstood and  properly  discriminated,  serve  no  purpose  but  to 
confuse  and  mislead  the  mind,  and  to  involve  the  imagina- 
tion in  a  labyrinth  of  technicalities,  which  have  no  real  exis- 
tence in  their  application  to  it. 

The  law  of  England,  according  to  Lord  Coke,  forms  a 
triangle :  one  side  of  which  is  the  common  law,  extending 
to  and  over  the  whole  kingdom ;  another  side  is  the  statute 
laWf  enacted  by  parliament  for  the  government  either  of  the 
whole  community,  or  of  such  parts  and  portions  of  it  as  in 
their  wisdom  the  exigencies  of  the  nation  require ;  and  the 
third  side  is  formed  of  the  customs,  repugnant  to  the  com- 
mon law  and  beyond  it,  and  which  are  applicable  to  particular 
communities  of  individuals.  The  common  law  and  the  stat- 
ute law  of  England  are  well  known,  and  it  is  therefore  unne- 
cessary to  waste  time  in  their  further  description.  As  tocti«- 
tams  and  prescription,  however,  so  much  has  been  said  on 
this  argument  that  I  deem  it  proper  to  spend  a  short  time 
upon  their  consideration. 

A  custom  can  only  exist  in  favor  of  the  community  of  a 
town  village  or  hamlet,  &c.  and  must  be  pleaded  ;  and  be- 
cause the  claimants  have  been  in  the  immemorial  use  of  the 
right  claimed,  the  legal  presumption  in  England  is,  that  those 
customs  were  originally  based  upon  and  created  by  act  of 
parliament;  although  not  by  that  body  as  it  is  now  constituted. 
But  the  inhabitants  or  tenants  within  any  such  vill  or  place 
cannot  allege  or  plead  a  custom  to  have  an  interest  or /irq/tt 
a  pendre  out  of  another's  soil — that  must  be  alleged  by  way 
of  prescription,  and   not  by  custom ;    unless  in   the  case 
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oFa  copyhold  tenant  against  hU  lord ;  or  where  the  party 
pleading  is  a  stranger  to  the  title.  Salk.  335.  4  T.  R.  718. 
Custom  cannot  be  pleaded  in  favor  of  the  whole  nation,  for 
then  it  becomes  the  common  law.  Prescription  is  set  up  in 
favor  of  individuals  who,  because  they  have  been  in  the  en- 
joyment of  the  right  or  interest  claimed,  during  the  period  of 
legal  memory,  which  is  in  England  fixed  at  the  reign  of  Rich* 
ard  L,  the  law  presumes  that  the  party  claiming,  had  origin- 
ally a  grant  or  conveyance  for  the  right  claimed.  A  profit  or 
interest  in  the  soil  of  another,  or  as  it  is  termed  in  the  Nor- 
man French,  a  right  of  profit  a  prendre  in  alieno  solo^  can- 
not be  claimed  by  the  residents  or  inhabitants  of  a  town  or 
village,  but  must  be  prescribed  for  in  a  que  estate  by  some 
person  or  persona  capable  of  taking  a  grant ;  and  it  forms 
part  of  tlieir  inheritance  as  an  estate  in  the  freehold,  and  it 
goes  to  a  man  and  his  heirs.  Prescription  could  never  be  set 
up  in  favor  of  the  whole  nation,  and  in  this  country  it  cannot 
properly  exist  at  all.  * 

This  particular  branch  or  side  of  the  English  law  arose 
in  feudal  times,  when  the  superior  lords  were  actually  the 
owners  of  the  soil  of  the  whole  kingdom,  excepting  the  roy- 
al demesne  and  the  patrimony  of  the  church,  and  appor- 
tioned the  same  out  to  their  knights,  retainers  and  copy 
holders,  on  ihe  condition  of  certain  services ;  and  attached 
to  those  estates  the  right  to  take  common  of  pasturage,  of 
wood,  of  water,  &c.  as  they  deemed  the  same  neccessary, 
both  for  their  own  interests  and  to  enable  their  retainers 
to  cultivate  and  improve  thpir  lands  to  the  best  advan- 
tage. It  was,  however,  soon  discovered  that  various  indi- 
viduals, residents  and  owners  of  estates  in  towns,  and  cor- 
porations, (which  then  began  to  have  an  existence,)  re- 
quired for  their  convenience  in  trade  and  travel,  the  right 
lo  pass  over  some  of  these  lands ;  and  from  that  grew  up 
the  easement  by  prescription ;  which  is  not  an  interest  or 
Pi^ofit  a  pendre,  but  only  a  servitude,  or  right  to  pass  over 
or  use  the  surface  of  the  soil ;  and  this  distinction  is  fully 
recognized  by  Gatetoard^s  case,  6  Cokeys  R.  60.  This  ease- 
ment by  prescription,  is  always  to  individual  persons^  or  to 
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a  corporation,  and  to  those  who  are  not  incompetent  to  re* 
ceive  a  grant. 

But  none  of  these  customs,  prescriptions,  or  easements 
by  prescription,  applied  to  the  public  ;  they  could  acquire 
no  right  under  them.  But  it  has  long  been  held  one  of  the 
greatest  advantages  of  the  English  law,  that  it  has  always 
accommodated  itself  to  the  increasing  wants  of  a  thriving 
commercial  people ;  and,  therefore  it  is,  we  find  the  inter- 
est of  the  public  was  not  long  lost  sight  of,  by  the  English 
eoarts,  even  at  a  very  early  period.  Although  the  pub- 
lie  could  not  prescribe  for  a  custom  for  a  profit  or  interest 
in  the  soil  of  another,  and  neither  could  they  prescribe  for 
an  easement,  yet  we  find  it  laid  down  as  law,  that  there 
tnay  be  a  custom  for  an  easement,  as  a  right  of  way  on  an- 
other's soil,  1  Saund.  341,  n.  3;  and  that  a  multitude  of 
persons  may,  not  prescribe  for  an  easement,  although  they 
may  claim  a  custom  for  an  easement.  3  Cruisers  Dig,  tU. 
31,  Prescription,  ch.  1,  sec.  21.  This  was  an  approach 
toward  the  modern  doctrine,  but  still  there  was  some  of  the 
old  leaVen  adhering  to  it.  This  custom  to  give  the  public 
the  right,  must  be  for  the  time  of  legal  memory ;  and  this 
doctrine  if  continued  to  be  adhered  to  by  the  courts  in  Eng-^ 
land,  would  limit  the  acquisition  of  those  rights  on  the  part 
of  the  public,  and  might  be  the  means  of  retarding  the  on- 
ward progress  of  the  nation.  In  order  to  obviate  this  diffi- 
culty, the  easement  by  dedication  to  the  use  of  the  public, 
obtained  its  existence.  This  principle  arose  from  the  exi- 
gencies of  the  community  ;  and  the  courts  in  tKat  country 
seem  to  have  regarded  those  exigencies  as  calling  upon 
them  liberally  to  apply  it,  and  not  to  throw  the  com- 
munity back  upon  those  antiquated  rules  which,  though 
very  well  adapted  to  their  situation  and  circumstances  at 
the  period  when  they  were  applied,  would  now,  in  the  ad- 
vanced state  of  society,  be  entirely  inapplicable,  and  if  re- 
suscitated, would  be  the  fruitful  source  of  almost  intermina- 
ble disputes  and  legal  controversies.  The  first  reported 
case  in  England,  in  which  this  principle  of  dedication  was 
adopted,  is  that  of  Lade  v.  Shepherd,  2  Strange,  lOM, 
which  was  decided  at  Hilary  term,  eighth  year  of  the  reigo 
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of  George  If.,  in  the  year  1735,  now  more  than  a  hundred 
years  ago.  In  that  caae,  a  dedication  to  the  public  of  a  road 
or  highway  was  sustained  upon  mere  user ;  and  that  was  done 
at  the  first  promulgation  of  the  doctrine.  Having  thus  de- 
duced the  progress  of  the  English  law  to  the  adoption  of  the 
principle  of  dedicaiiony  and  that  too  at  a  period  which  makes 
it  obligatory  upon  our  courts,  and  which  also  constitutes  it  a 
part  of  the  common  law  of  our  state,  it  is  necessary  to  advert 
for  a  moment  to  the  situation  of  the  law  as  peculiarly  appli- 
cable to  our  own  country. 

When  our  forefathers  settled  this  land,  they  brought  with 
them  the  common  law  as  it  existed  in  England,  and  such 
parts  of  the  statute  law  of  that  nation  as  were  applicable  to  the 
situation  and  circumstances  of  the  colonists ;  which  common 
law,  tc^ether  with  the  decisions  of  the  English  common  law 
courts,  including  among  them  that  referred  to  in  2  Sir.  1004, 
at  the  adoption  of  our  constitution  in  1776,  became,  the  com* 
mon  law  of  our  government  and  dhrection,  except  ao  iar  as 
the  same  was  inconsistent  with  that  instrument,  or  was  abro- 
gated by  statute ;  and  it  is  not  pretended  that  the  principle 
of  dedication  as  laid  down  by  that  decision  comes  within  that 
exception.  I  shall,  therefore,  assume  that  the  principle  in 
question  formed  a  part  of  our  common  law  at  the  very  earli- 
est period  of  our  national  existence,  now  more  than  sixty 
years  past ;  and  that  the  subsequent  decisions  of  our  courts 
were  merely  in  affirmance  and  in  extension  of  that  principle^ 
and  did  not  give  it  its  vitality  or  existence.  It  was  admitted, 
however,  on  the  argument,  that  the  third  side  of  the  triangle 
of  the  English  |aw,  the  Law  of  Custome,  was  never  brought 
to  this  country  ;  and  that  there  is  no  such  thing  in  this  state 
as  a  custom  by  prescription,  for  an  interest  or  profit  in  the 
soil  of  anotlier;  which,  indeed,  is  the  legal  proposition  deci- 
ded by  the  supreme  court  in  the  case  of  Cortelyou  v.  Van 
Brundt.  2  Johns.  R.  357,  and  is  the  extent  of  the  law  as  de- 
cided by  that  case.  This  being  the  fact,  and  the  progress  of 
the  English  law  being  had  in  consideration,  together  with 
the  peculiar  principles  .which  apply  to  those  customs  by  pre- 
icription,  and  the  fact  that  they  never  w^re  extended  to  the 
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public,  il  is  very  difiicult  for  me  to  see  or  realize  in  any  mao* 
ner  the  force  or  analogy  of  those  principles  to  the  subject  now 
under  consideration. 

As  the  law  now  exists  in  this  state,  and  as  it  has  in  sub- 
stance existed  ever  since  the  formation  of  our  constitutiony 
the  only  way  that  an  individual  can  acquire  a  right  in  real 
etftate  is,  by  grant,  or  by  an  adverse  possession  of  twenty 
years  under  a  claim  of  title,  in  which  case  the  law  presumes  a 
grant ;  and  as  to  the  public,  the  only  way  in  which  they  cao 
at  the  common  law  acquire  an  easement  in  the  lands 
of  another  is,  by  dedication.  It  is  true  the  owner  of  land^ 
having  an  undoubted  right  to  give  the  public  an  easement  in 
it,  may  do  so,  if  he  chooses,  by  deed;  and  there  being  no 
grantee  to  take  by  indentitre,  it  may  be  by  deed  poll ;  but 
that  is  not  the  usual  way  of  proceeding.  The  acts  constitu* 
ting  the  dedication  are  almost  universally,  if  not  entirely,  in 
pais. 

It  then  becomes  requisite  to  ascertain  what  is  a  dedicaiiany 
and  what  the  evidence  of  it;  and  then  to  what  sub^ 
jects  has  this  doctrine  been  applied,  in  order  to  see  if  the 
matter  in  question  is  the  subject  of  dedication,  and  wheth* 
ex  the  proof  given  and  offered  is  that  usually  adduced  to 
sustain  such  an  act  in  favor  of  the  public.  What  is  a  dedi- 
cation ?  It  is  an  act  by  which  the  owner  of  the  fee  gives  to  the 
public  an  easement  in  his  land  i  and  a  parol  dedication 
is  good,  and  is  generally  the  only  one  made  ;  and  although 
there  is  no  grantee  to  take,  it  vests  in  the  public,  and  is  dif* 
ferent  from  ordinary  grants,  and  is  to  be  construed  upon 
principles  to  meet  the  nature  of  the  case.  6  Wenddl^  656. 
3  Verm.  R.  526.  17  Serg.  fy  Rawle,  93.  3  Verm.  R.  533. 
6  id.  364.  6  Peters,  435.  There  is  no  particular  form  or 
ceremony  necessary  in  such  dedication  of  the  use  to  the 
public.  6  Peters,  435.  *'  The  simple  act  of  throwing  open 
the  property  to  the  public  use,  without  more,  is  sufBcieot  to 
create  this  right,  and  no  other  formalities  are  essential ;  the 
case  is  therefore  anomalous,  and  general  utility  is  the  princi- 
ple which  sanctions  this  mode  of  conveyance ;  and  wha(>* 
ever  may  be  the  owner's  real  intention,  if  his  conduct  is  at 
variance  with  his  purpose,  he  cannot  afterwards  contest  the 
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right  of  the  public,  who  perhaps  have  emtiarked  in  projectg 
and  formed  expectations,  upon  the  strength  of  the  appear* 
ances  he  held  out  to  them,  which  it  woiild  be  ruinous  to  dis* 
appoint"  Hamm.  N.  P.  ]9t3,  4,  Am.  ed.  of  1823.  To  ap* 
ply  the  principle  thus  laid  down  to  the  present  case,  is  a 
matter  of  no  difficulty.  The  ancestor  of  the  defendant  in 
error  throws  open  this  landing  to  the  public  more  than 
twenty  years  ago,  and  his  descendant  suffers  it  to  remain 
open  ;  and  not  only  so,  but  as  if  to  put  the  matter  beyond  a 
doubt  that  he  intended  it  to  be  a  dedication  to  the  public 
use,  puts  up  a  fence  between  the  land  he  immediately  oc* 
cupies  and  this  landing,  thus  marking  out  its  extent ;  and 
be  not  only  does  that,  but  having  planted  some  trees  upon 
it  which  afforded  shade  to  those  who  resorted  there,  in 
order  to  protect  those  trees  from  injury,  he  puts  a  fence 
immediately  around  them,  thereby  showing  that  he  in- 
tended that  the  other  part  forming  nine-tenths  of  the  land- 
ing was  still  to  remain  open,  and  to  be  used  by  the  commu« 
nity  at  large,  with  their  horses  and  teams,  and  that  to  stich 
an  extent,  that  those  trees  would  be  destroyed  unless  speci* 
ally  protected:-  and  to  show  that  was  his  view,  he  kept 
that  fence  around  them  only  until  they  had  grown  be- 
yond the  reach  of  the  cattle ;  and  having  held  out  these 
appearances  to  the  public,  they  having  bought  and  sold 
tlieir  farms  with  a  reference  to. the  convenience  thus  afford- 
ed for  bringing  that  necessary  article,  manure,  from  a  dis- 
tance, by  water,  to  within  a  short  ride  of  their  land,  and 
thus  enabling  them  at  a  reasonable  expense  to  cultivate  the 
same,  and  the  public  having  for  forty  years  unloaded  their 
manure  at  this  landing  from  sloops,  under  the  eye  of  Xhii 
owner,  he  living  within  a  few  'yards  of  this  kinding,  and 
that  without  any  intimation  on  his  part  that  they  were  using 
it  under  a  license  from  him.  Whatever  therefore  may  have 
been  his  real  intention,  or  that  of  his  ancestor,  they  having 
kept  it  to  themselves,  and  their  conduct  having  been  at  va- 
riance with  what  is  now  claimed  was  their  purpose,  he  can- 
not now  contest  the  right  of  the  public.  For  this  reason, 
the  circuit  judge  was  in  error  when  he  told  the  jury,  on  the 
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first  trial  of  the  issue,  that  they  should  be  satisfied  that  the 
owner  knew  of  such  claim  on  the  part  of  the  public.  Under  a 
state  of  facts  as  exists  here,  it  is  an  inference  of  law  that  the 
owner  did  know  of  such  claim  ;  and  he  can  only  rebut  it, 
by  showing  affirmatively  that  he  had  done  some  act  to  in- 
form the  public  that  they  enjoyed  such  right  only  by  bis 
license^  or  that  they  had  but  a  partial  dedication  of  the 
landing ;  and  this  is  clearly  shown  to  be  the  rule  by  Uie 
English  cases  cited  on  the  part  of  the  defendant  in  error  in 
1  Campb.  263,  note,  and  7  Bam.  if  Cress.  243.  The  rule 
laid-down  by  the  circuit  judge  only  applies  to  cases  where 
the  owner  of  the  fee  is  not  in  the  vicinity  of  the  easement 
thus  claimed  and  used,  and  for  that  cause  cannot  be  per* 
sonally  cognizant  of  the  manner  of  the  user  on  the  part  of 
the  public,  as  appears  from  the  casis  of  8  Pick.  504  ;  and 
there  is  good  sound  reason  for  this  distinction  apparent  to 
the  mind  of  every  man.  But  in  the  case  of  a  personal 
cognizance  of  this  continued  user  on  the  part  of  the  public 
for  the  long  period  of  time  for  which  this  has  existed,  if  the 
owner  claims  in  opposition  to  the  legal  principle  deducible 
from  it,  he  should  be  held  to  show  what  he  had  done  to 
limit  and  abridge  the  right  of  the  public ;  and  it  is  much 
easier  for  him,  an  individual,  to  show  how  the  fact  is  than 
for  the  public  to  do  so — in  the  preservation  of  whose  rights, 
DO  single  person  feels  any  particular  interest. 

In  this  class  of  cases,  there  may  be  instances,  contrary  to 
the  general  rule,  where  the  fee  may  remain  in  abeyance  un* 
til  there  is  a  grantee  capable  of  taking,  as  where  the  object 
and  purpose  of  the  appropriation  look  to  a  future  grantee  io 
whom  the  fee  is  to  vest.  But  the  validity  of  the  dedication 
does  not  depend  upon  this  ;  it  will  preclude  the  party  ma* 
king  the  appropriation  from  reasserting  any  right  over  the 
land,  at  all  events,  so  long  as  it  remains  in  public  use,  al* 
though  there  may  never  arise  any  grantee  capable  of  taking 
the  fee.     6  Peters,  435.  2  id.  566.     9.  Crunch,  292. 

The  right  of  the  public  in  such  cases  does  not  depend 
upon  a  twenty  years'  possession ;  the  question  is,  whether 
the  subject  of  the  dedication  has  been  used  by  the  public  as 
auch|  with    the  assent  of  the  owner  of  the  soil,  and  not 
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whether  sach  use  has  been  for  a  length  of  time,  which 
would  give  the  right  by  force  of  possession  ;  nor  whether  a 
gmnt  might  be  presumed.  It  is  implied  that  the  fee  re- 
mains in  the  owner  of  the  soil,  but  that  it  became  dedi<* 
cated  to  the  public  use  by  his  permission  to  have  it  so 
used  ;  and  such  use  should  be  for  such  a  length  of  time, 
that  the  public  accommodation  and  private  rights  might  be 
materially  affected  by  an  interruption  of  the  enjoyn^pit,  3 
Bing.  447  ;  6  Peters,  435 ;  and  it  may,  if  the  act  of  dedi- 
cation be  unequivocal,  take  place  immediately.  5  Taun^ 
tan,  126. 

All  dedications  to  the  public  are  for  such  use  as  the  pub* 
lie  have  occasion  for ;  and  they  must  be  considered  with 
reference  to  the  use  for  which  they  are  made.  Streets  in  a 
town  or  city  may  require  a  more  enlarged  right  over  the 
use  of  the  land,  4n  order  to  carry  ii»to  effect  the  purposes 
intended,  than  may  be  necessary  in  an  appropriation  for 
a  highway  in  the  country.  .But  the  principle,  so  far  as  it 
respects  the  right  of  the  original  owner  to  disturb  the  use, 
must  rest  on  the  same  ground  in  both  cases,  and  is  applied 
equally  to  the  dedication  of  the  common  in  Cincinnati  as  to 
streets*  2  Strange,  1 004.  6  P^ersy  435.  A  fter  such  ded  i- 
cation  to  the  use  of  the  public,  and  the  subject  is  enjoyed 
as  such,  and  private  individuals  have  acquired  rights  with 
reference  to  it,  the  law  considers  it  in  the  nature  of  an 
estoppel  in  pais,  which  precludes  the  original  owner  from 
revoking  such  dedication.  Such  revocation  would  be  a  vio- 
htion  of  good  faith  to  the  public,  and  to  those  who  have  ao* 
quired  private  property  with  a  view  to  the  enjoyment  of 
the  use  thus  publicly  given.  6  Peters,  435.  And  to  estab- 
lish a  different  doctrine  would  not  only  be  prejudical  to  the 
public,  but  produce  disappointment  and  ruin  to  individuals. 
2  Verm.  R.  480.  And  in  concluding  this  description  of  a  dedi* 
cation,  I  would  observe  that  the  supreme  court  of  the  Uni- 
ted States,  in  9  Cranch,  292,  declare  that  this  doctrine'of 
dedication  is  not  a  novel  doctrine  in  the  common  law,  and 
well  they  might  do  so,  if  the  sanction  of  more  than  a  ceur 
tnry  is  sufficient  to  remove  the  stain  of  novelty  from  a  legal 
proposition ;  but  the  near  approach  and  tendency  of  the 
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English  courts  to  this  just  aud  equitable  principle  may  be 
traced  to  even  a  much  earlier  period  ;  and,  in  my  judgment, 
may  be  found  in  the  reasonings  and  principles  of  those  tri- 
bunals, when  they  laid  down  the  law  to  be,  that  although 
the  public  could  not  prescribe  for  a  custom,  nor  prescribe 
for  an  easement,  yet  they  might  claim  a  custom  far  an  ease^ 
meni — ^that  is,  they  might  show,  that  from  time  out  of  mind 
the  pgblic  had  enjoyed  the  use  of  the  right  or  easement,  the 
subject  of  controversy,  and  they  would  protect  them  in  tta 
enjoyment,  although  they  could  not  show  an  actual  grant 

There  is  no  principle  in  the  civil  law  strictly  analogous  to 
that  of  dedication  at  the  common  law.  The  servitudes  of 
the  civil  law  are  rights  which  one  person  has  in  the  land  or 
building  of  another,  by  which  the  qwner  is  limited  in  the 
use  of  his  property,  and  obliged  either  to  suffer,  or.  not  to 
do  something  in  his  own  land  or  building,  for  the  benefit  of 
another  person  who  has  a  claim  upon  it.  This  doctrine  of 
servitudes  does  not  apply  to  the  public,  the  reason  for  which 
wiM  be  seen  in  other  principles  of  the  civil  law.  In  that  law 
the  soil  belongs  to  the  public  or  nation  ;  but  nevertheless 
«very  one  is  master  of  his  own  property,  and  may  enjoy  his 
right  of  occupation  and  use  in  it,  which  led  to  a  distinction 
between  what  is  called  the  dominium*eminen$y  and  the  do- 
fninium  vulgare.  By  the  latter  was  meant  the  right  which 
individuals  enjoyed  by  the  permission  of  the  state,  in  prop* 
«rty,  and  by  the  dominium  eminenSy  that  right  and  interest 
therein  which  the  public  still  reserved  to  itself,  and  by  vir- 
tue of  which  the  state  could  moderate,  restrain,  set  bounds 
to,  or  direct  individuals  in  the  enjoyment  of  their  property 
in  such  manner  as  should  best  suit  with  the  public  interest* 
The  property  thus  belonging  to  the  state  by  this  daminiwnl 
could  be  resumed  if  the  public  good  required  it ;  and  that, 
not  only  when  the  safety  of  the  state  was  concerned,  but 
even  its  convenience ;  the  owner  being  allowed  the  fair  value 
of  the  land  so  taken,  as  otherwise  he  would  be  required  to 
contribute  more  than  his  equal  proportion  to  the  public  bur- 
thens. 

A  similar  principle,  that  all   the  lands  belonged  to  the 
crown,  once  obtained  in  England ;  but  thefe  it  has  long 
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since  ceased  to  be  any  thing  but  a  legal  fiction  ;  and  the 
law  proceeds  bbih  there  and  in  this  country  upon  the  bttts 
of  the  individual  disposilig  of  his  property  to  the  public,  and 
not  their  taking  it  from  him  ;  but  it  is  a  living  and  active 
principle  in  the  civil  law,  and  shews  the  reason  why  the  doc- 
trine of  dedication  is  not  to  be  sought  for  in  any  country  gov- 
erned by  that  law  in  its  full  vigor;  and  also  shows  the 
inapplicability  of  the  principles  which  might  be  cited  from 
the  civil  code  for  the  purpose  of  elucidating  the  subject  now 
under  inquiry.  I  do  not  wish  to  be  understood,  however, 
as  advancing  the  principle  that  a  man  might  not  under  the 
civil  law  give  his  property  to  the  public,  for  he  might  do  so ; 
and  in  Coopefa  Justinian,  p.  60,  it  is  laid  down,  that  ^<  any 
man  may,  at  his  will,  render  his  own  place  religious  by  ma- 
king it  the  depository  of  a  dead  body  ; "  and  that  if  a  dead 
body  be  laid  in  a  place  by  the  consent  of  the  owner,  the 
place  becomes  religious,  though  he  afterwards  dissents.  In 
that  case  the  owner  parts  with  all  the  interest  he  has  in  the 
land,  and  cannot  resume  it.  But  what  I  mean  is,  there 
are  no  easements  at  the  civil  law  in  the  public,  because  the 
necessity  for  them  does  not  exist  by  reason  of  the  law  itself. 
Thus  disposing  of  the  first  branch  of  the  enquiry,  **  What 
is  a  dedication  ?  "  I  now  come  to  examine  the  second  divis- 
ion of  the  question,  What  is  the  evidence  of  such  dedica- 
tion ? 

In  the  case  of  Denning  v.  iioome,  6  ffendelly.  686,  the 
supreme  court  of  this  state  intimate  that  there  has  been  a 
great  diversity  of  opinion  among  the  English  judges  on  the 
subject  of  dedication,  and  that  what  facts  shall  amount  to 
a  dedication  is  still  a  matter  of  dispute  among  them,  and  then 
proceed  to  state  that  CAamfrre,  Justice,  in  5  Taunt.  137, 
thought  time  was  not  necessary  to  make  a  dedication  ;  and 
Lord  ^enydn  held  that  a  period  short  of  20  years,  eight  or 
even  eix  years  of  general  use  would  be  evidence  of  a  dedi- 
cation ;  and  they  conclude  by  remarking  that  other  judges 
have  regarded  a  much  longer  use  essential  to  make  out  the 
right  in  the  public.  *  I  think,  however,  that  when  we  come 
to  examine  critically  the  decisions  as  to  what  shall  be  evi- 
dence of  a  dedication  to  the  public  use,  both  in  England  and  * 
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in  this  country,  we  shall  find  an  extraordinary  unanimity 
among  the  judges  of  all  those  courts  upon  that  point; 
and  that  user  alone  has  been  held  the  evidence  of  such 
a  dedication  to  the  public.  And  in  truth  what  other  possi- 
ble evidence  could  be  given  I  cannot  conceive,  unless  a  deed 
poll  or  grant  is  shown,  which  all  the  courts  hold  to  be  unne- 
cessary. 

An  uninterrupted  user  of  land  for  20  years,  under  claim 
of  right  as  between  individuals,  the  law  presumes  to  be  evi- 
dence of  a  grant;  and  as  between  the  owner  of  the  fee  and 
the  public,  a  like  uninterrupted  use  for  that  or  even  a  less 
period,  the  law  presumes  and  holds  the  evidence  of  a  dedir- 
cation.  Then  what  is  the  claim  of  right  on  the  part  of  the 
public  ?  for  the  courts  cannot  be  intended  to  hold  the  absur- 
dity that  every  man  who  uses  the  land,  or  who  rides  over 
an  open  highway,  should  declare  that  he  does  it  claiming  a 
right  in  the  public.  It  is  held  in  the  opinion  of  the  supreme 
court  in  the  present  case,  as  an  admitted  principle  of  law, 
that  a  street,  highway  or  public  passage  may  be  derived 
from  a  dedication,  to  be  shown  by  the  express  assent  of  the 
owner,  or  inferred  from  an  adverse  user  of  20  years.  We 
have  seen  that  a  user  of  20  years  is  not  requisite  to  estab- 
lish a  dedication  to  the  public  use  of  a  street  or  highway, 
and  that  six  or  eight  years,  under  the  circumstances  of  the 
case,  is  sufficient  for  that  purpose  ;  and  I  shall,  I  think,  con- 
clusively show  that  the  same  principles  which  apply  to 
the  dedication  of  streets  and  highways,  apply  with  equal 
force  to  all  other  dedications  of  property  or  easements 
to  the  public.  We  all  know  that  in  the  acquisition  of 
the  public  right  to  a  street  or  highway  thus  thrown  open  or 
left  open  by  the  owner,  there  is  no  actual  claim  of  right  on 
the  p^  of  the  public,  but  each  man  passes  over  it  without 
troubling  himself  about  who  is  the  owner  of  the  fee. 
Nine  out  of  ten  know  nothing  about  him,  or  about  the 
circumstances  under  which  they  obtained  the  right  of 
travelling  the  same  without  being  trespassers.  It  is  there- 
fore of  necessity  brought  down  to  the  mere  user,  which  is  in 
fact  the  sole  and  only  evidence  which  can  be  offered  on 
'  the  part  of  the  public,  in  order  to  establish  their  right  in  the 
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Street,  highway,  public  square,  or  public  lauding,  in  connec- 
tion with  the  fact  that  the  same  had  been  open  to  the  use  of 
the  public  with  the  knowledge  of  the  owner  of  the  fee,  and 
without  any  dissent  having  been  expressed  on  his  part. 

After  these  general  remarks,  I  shall  proceed  to  the  exam- 
ination of  the  principles  as  settled  by  the  adjudged  cases  on 
this  branch  of  the  inquiry — what  is  the  evidence  of  a  dedi- 
cation ? 

In  Shaw  v.  Crawford,  10  Johns.  R.  237,  it  was  held  by 
the  supreme  court  of  this  state,  that  a  stream,  although  the 
fee  of  it  belonged  to  the  owners  of  the  adjoining  banks,  and 
was  private  property,  having  been  used  by  the  public  for  the 
purpose  of  rafting  down  boards  and  timber   for  a  length  of 
time,  had  become  a  public  highway,  and  any  obstruction  of 
it  was  a  nuisance.     And  the  court  held  that  such  a  usage 
would  of  itself  grow  into  a  public  right,  and  especially 
where  the  public  interest  or  public  convenience  are  essentially, 
promoted ;  and  in  support  of  this  principle  the  court  cite  the 
cases  of  1  Camp.  260,  463,  and  6  East,  208.     The  act  of 
throwing  open  the  property  to  the  public  use  without  any 
other  formality,  is  sufficient  to  establish  the  fact  of  dedication 
to  the  public.   '  3  Verm.  R.  526.     This  was  the  case  of  the 
public  square  or  college  green  at  Burlington.     The  counsel 
for  the  defendant  in  error  insisted  upon  the  argument  here, 
that  the  dedication  of  land  for  streets  and  highways  depends 
upon  diflferent  principles  from  that  of  the  dedication  of  other 
property;  the  acts  being  in  the  case  of  streets  or  highways 
open  and  known  to  the  public ;  and  the  supreme  court,  in 
their  opinion  in  the  cause,  seem  to  favor  that  position.     I 
can  find  no  authority  for  such  position,  and  I  believe  such  a 
distinction  does  not  exist  in  the  adjudged  cases.     In  the  case 
of  the  Rugby  Charity,  1 1  East,  375,  the  same  principle  was 
applied  in  England  to  the  dedicalion  of  a  street,  as  had  been 
applied  in  Vermont  to  the  college  green  or  public  square,  viz : 
that  the  fact  of  tlic  dedication  was  to  be  presumed  from  the 
user- 
It  is  further  urged  by  the  counsel,  that  there  must  be  an 
unequivocal  act  on  the  part  of  the  owner  to  warrant  a  dedica- 
tion, and  that  such  act  is  manifested  in  throwing  open  a  street, 
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highway  or  public  square,  and  the  inference  is  sought  to  be 
drawn  that  therefore  the  principle  is  not  applicable  to  this 
landing.  I  grant  that  such  is  the  taw  in  relation  to  dedica- 
tions; but  I  cannot  see  how  that  act  is  more  manifest  in  the 
case  of  a  street,  highway  or  public  square,  than  it  is  by  doing 
precisely  the  same  act  in  the  case  of  the  landing — as  in  this 
case  by  throwing  it  out  to  the  public  u$e  and  by  marking  the 
bounds  between  it  and  other  property  by  a  permanent  fence, 
and  permitting  that  user  for  a  great  number  of  years,  under 
the  eye  and  immediate  inspection  of  the  owner.  We  sup- 
pose we  see  some  distinction  from  the  fact  that  most  of  us 
never  before  heard  of  a  public  landing,  and  can  now  scarce- 
ly realize  what  it  is-^and  not  having  been  in  the  habit  of 
thinking  of  it  in  connection  with  that  principle,  we  fancy,  and 
it  is  fancy  merely,  that  the  same  proof  applied  to  it  is  an  en^ 
tirely  different  thing  than  when  applied  to  streets,  highways 
or  public  squares,  about  wbjch  we  have  before  heard.  So 
much  are  we  the  creatures  of  habit. 

The  supreme  court  of  the  United  States  in  the  case  of  the 
CUy  of  Ckncinnati  v.  Whitens  leasees,  6  Peters,  435,  ex- 
pressly hold  that  the  doctrine  of  the  law  applicable  to  the 
dedication  of  highways  must  apply  with  equal  force  and  in  all 
its  parts  to  all  dedications  of  land  to  public  uses.  And  that 
it  was  so  applied  by  that  court  to  the  reservation  of  a  spring 
of  water  for  the  public  use,  in  the  case  of  McConneU  v. 
The  Trustees  of  Lexington,  12  WJieat.  582.  In  the  same 
case  the  court,  after  examining  the  case  of  Jarvis  v.  Dean, 
3  Bing,  447,  say  in  respect  to  those  dedications :  All  that  is 
required  is  the  assent  of  the  owner  of  the  land,  and  the  fact 
of  its  being  used  for  the  public  purposes  intended  by  the 
appropriation;  that  this  was  the  doctrine  in  the  case  of 
Jarvis  v.  Dean,  with  respect  to  a  street,  and  the  same  rule 
mast  apply  to  all  public  dedications;  and  that  from  the 
mere  use  of  the  land  as  public  land  thus  appropriated,  the 
assent  of  the  owner  may  be  presumed.  Although  I  con- 
tend, in  accordance  with  the  principles  of  the  foregoing 
decisions,  that  long  continued  user  is  evidence  of  such 
fight  in  the  public  by  dedication,  yet  I  admit  it  is  cvi,. 
dence  merely ;  and  that  the  circumstances  of  the  user  are 
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to  be  considered,  and  the  more  especially  whether  the 
intention  of  the  owner  to  dedicate  to  a  general  public  use  is 
found.  6  Verm.  R.  364.  7  Barn,  fy  Cre^e,  243.  But 
still  it  is  not  in  the  absence  of  all  proof  on  the  part  of  the 
owner,  to  be  presumed  that  the  public,  ;where  they  have  for 
many  years  used  the  land  for  the  same  purposes  for  which 
they  now  claim  to  use  it,  and  have  done  so  with  the  knowl- 
edge, and  in  fact  under  the  eye  of  the  owner  and  without 
any  let  or  hindrance  from  him,  had  so  enjoyed  such  use  un- 
der a  mere  license  from  the  owner  ;  nor  is  it  to  be  presum- 
ed under  such  a  state  of  facts  that  they  have  in  it  any  thing 
short  of  a  full  and  perfect  easement.  Where  the  owner 
throws  open  a  piece  of  land  and  does  not  mark  by  any  visi- 
ble distinction  that  he  means  to  preserve  all  his  rights  over 
it  nor  exclude  persons  from  using  it  by  positive  prohibition, 
he  shall  be  presumed  to  have  dedicated  it  to  the  pub-, 
lie;  and  from  the  very  nature  of  the  case,  the  affirmative 
lies  upon  him,  to  establish  the  fact  of  a  mere  license,  or  that 
it  wds  used  against  his  assent — for  his  assent  will  be  pre- 
sumed until  the  contrary  is  shewn.  1  Camp.  262.  SPeter^Sf 
435.  And  thus  we  find  that  in  the  first  case  reported  in 
Strange^  decided  in  1735,  and  in  the  last  important  cases 
decided  by  the  supreme  court  of  the  United  States,  the  same 
doctrine  is  substantially  held,  that  user  is  the  evidence  of  the 
dedication ;  and  no  evil  has  arisen  from  its  application  for 
more  than  a  century. 

This  brings  me  to  the  consideration  of  the  last  branch  of 
this  general  enquiry,  to  what  subjects  have  this  doctrine  of 
dedication  been  applied  ?  This  part  of  the  subject  becomes 
the  more  necessary  from  the  fact  that  the  supreme  court,  in 
their  opinion  on  this  matter,  appear  to  have  entertained  the 
idea  that  the  principle  of  dedication  has  been  limited,  in  the 
words  of  the  opinion,  to  *'  lands  fo/  charitable  and  religious 
purposes,  public  ways  and  squares,  commons  and  parks,  and 
other  easements  in  the  nature  of  ways.'*'  In  a  common 
sense  view  of  the  case  it  would  seem  that  a  public  landing 
was  more  in  the  nature  of  a  way  than  a  park,  or  a  court 
house  square.  But  to  the  examination  of  the  proposition. 
The  supreme  court  of  the  United  States,  in  deciding  the 
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case  of  the  Cily  of  Cincinnati  v.  fVhUe^s  lessees,  6  Peters^ 
435,  hold  the  Tollowing  doctrine  ;  <<  It  is  admitted  that  dedi- 
cations of  land  for  charitable  and  religious  purposes  and  for 
public  highways  are  valid  ;  and  the  principle,  if  welT  found- 
ed in  the  law,  must  have  a  general  application  to  all  appro- 
priations and  dedications  for  public  use ;  and  that  the  doc- 
trine of  law  as  applicable  to  highways  must  apply  with  equal 
force  and  in  all  its  parts  to  all  dedications  of  land  for  public 
uses.'l  Plots  of  land  have  been  set  apart  for  the  interment 
of  the  dead,  and  have  been  used  for  that  purpose  with  the 
assent  of  the  owner  ;  and  they  have  been  hallowed  by  the 
use.  The  right  of  the  owner  to  reclaim  them  has  been  de- 
nied. 6  Verm.  R.  364.  2  Peters,  566.  This  principle  is 
equally  applicable  to  a  dedication  of  lands  in  a  city  or  village 
to  be  used  as  an  open  square  or  a  public  walk.  4  Paige, 
513.  And  in  Sullivan^s  history  of  land  titles,  under  the  class 
of  public  immunities — the  subjects  of  dedication,  the  author 
has  enumerated  burying  places,  training  grounds,  and  com- 
mon landing  places.  In  England  the  doctrine  has  been  ap- 
plied, in  addition  to  highways  and  roads,  to  the  right  of  tow- 
ing over  private  property  upon  the  banks  of  a  river.  3  T. 
JR.  253.  And  to  a  public  quay  in  the  city  of  London,  for 
the  landing  of  goods,  and  which  the  court  likens  to  a  way. 
8  id.  608.  So  a  right  to  a  watering  place  in  the  inhabitants 
of  Southwark  is  sustained  in  Co.  Litt.  56,  a.  In  our  own 
country :  in  the  state  of  Maine,  its  applicability  to  public 
landings  is  recognized,  1  Greenl.  HI,  and  also  to  church 
lands.  Id.  271.  In  the  state  of  Massachusetts  it  has  also 
been  applied  to  a  public  landing.  8  Pick.  504.  In  the 
state  of  Connecticut  it  has  been  applied  to  land  used  for  the 
purposes  of  jS^Aing*.  5  Conn.  JR.  31 1.  In  the  state  of  Ver- 
mont it  is  applied  to  the  public  square  in  the  village  of  St. 
Albans,  2  Verm.  It.  480 ;  to  the  court  house  square  at 
Burlington,  3  id.  521  ;  to  the  college  green  or  square  in 
Burlingt<5n,  3  id.  530;  and  to  the  court  house  square  in 
Windsor,  6  id.  355.  In  the  state  of  New-York  the  supreme 
court  have  applied  the  same  principle  to  a  stream  of  water 
acknowledged  to  be  private  property.  10  Johns.  R.  237. 
By  the  court  of  chancery  it  has  been  applied  to  the  public 
square  at  Watertown,  4  Paige  513,  and  also  to  land  set 
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apart  to  pious  uses.  3  id.  5296.  In  Pennsylvania  the  same 
principle  has  been  applied  to  a  bequest  to  a  church  to  fur- 
nish bread  for  the  poor.  17  Serg.  fy  RawUy  88.  And  in  the 
supreme  court  of  the  United  States  that  principle  has  been 
extended  to  a  public  spring  of  water  at  Lexington,  12 
Wheat.  582 ;  to  a  burying  ground  ;  2  Peters,  566  ;  to  the 
public  common  or  wharf  in  the  city  of  Cincinnati,  6  id.  43d  ; 
to  glebe  land,  9  Cranch,  292 ;  and  to  property  for  charita- 
ble purposes  for  the  benefit  of  sailors,  3  Peters,  99.  And 
thus  it  would  seem  that  there  is  little  or  nothing  the  use  of 
which  can  be  of  any  value  to  the  public,  but  has  become  by 
legal  decisions,  either  in  England  or  in  some  of  the  states  of 
this  confederacy,  the  subject  matter  of  dedication  ;  and  that 
to  an  extent  that  it  is  now  almost  impossible  to  discover  any 
such  right  or  interest  to  which  that  principle  has  not  been 
or  cannot  be  appRed,  in  its  fair  and  legitimate  use  and  ap- 
plication. 

After  stating  pretty  much  all  the  cases  cited  on  this  arr 
gument,  and  after  adverting  to  the  doctrine  as  laid  down  in 
Hammond's  Nisi  Prius,  from  which  a  long  and  important 
extract  is  made,  and  after  mentioning  the  case  of  Bull  v. 
Herbert,  3  T.  JR.  253,  which  holds  that  although  the  banks 
of  rivers  and  of  the  sea  are  private  property,  yet  the  public 
might  by  general  usage  acquire  the  right  of  towing  over 
the  same,  the  supreme  court  in  their  opinion  in  this  case 
say  that  they  still  want  a  case  of  customary  exclusive  occu- 
pation by  the  public.  I  must  confess,  although  I  have  given 
this  matter  much  thought,  I  do  not  understand  how  there 
can  be  a  case  of  customary  exclusive  occupation  in  the 
public.  If  I  understand  this  case — there  is  no  such  right 
set  up  here — the  public  cl^im  the  right  of  landing  for  the 
purposes  that  they  have  used  it  for  more  .than  twenty 
years  past ;  the  presumption  therefore  is,  that  the  dedica- 
tion was  for  that  purpose — and  surely  the  courts  will  not 
interfere  and  prevent  parties  making  such  bargains  as  they 
see  fit  provided  there  be  nothing  immoral  or  illegal  in  their 
contracts.  The  public  urge  this  claim  for  the  same  pur- 
pose and  length  of  time,  which  if  set  up  by  an  individual 
instead  of  the  public^  the  courts  would  have  been  obliged  in 
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law  to  have  presumed  a  grant  from  the  owner  in  favor  of 
such-  right.  The  right  here  claimed  is  to  land  and  deposit 
goods,  manure,  &c.  until  they  can  conveniently  be  taken 
away.  It  is  no  answer  to  this  or  any  other  legal  claim  thus 
set  up,  that  it  may  be  abused — that  the  property  may  be 
kept  there  to  the  injury  of  others,  ""and  thus  prevent  them 
from  enjoying  their  rights  in  the  easement.  The  reply  it 
at  hand — it  has  been  used  in  the  manner  now  claimed  for 
more  than  twenty  years  past-^and  the  inhabitants  of  the 
island  who  are  more  particularly  interested  in  the  preserva- 
tion of  this  public  immunity,  have  never  complained  that 
their  rights  have  been  infringed.  It  is  extravagant  and 
not  warranted  by  any  of  the  facts '  of  the  case  as  before 
us,  to  suppose  that  it  is  intended  to  deposit  and  keep  manure 
there  perpetually.  The  claimants  are  farmers,  and  the 
manure  would  be  worth  much  more  upon  their  farms  than 
it  would  be  to  leave  it  upon  this  landing.  This  objection 
should  have  no  weight,  for  the  further  reason  that  this  ease- 
ment is  subject  to  the  control  of  the  public  officers  in  the 
part  of  the  country  in  which  it  is  situated,  ^ho  are  bound 
to  see  that  it  is  so  used  as  may  be  most  conducive  to  the 
public  interest  and  advantage. 

Having  thus  shown  what  a  dedication  is — what  is  the 
evidence  to  support  it — and  the  numerous  instances  in 
which  the  doctrine  has  been  applied  to  other  subjects  than 
those  in  the  nature  of  ways — the  question  recurs,  can  the 
subject  here  claimed  be  dedicated  to  the  public  as  an  ease- 
ment ?  which  is  the  only  remaining  question  to  be  consider- 
ed ;  for  if  it  can,  I  have  already  shown  that  the  evidence 
adduced  was  sufficient  to  establish  it. 

In  the  application  of  these  legal  principles  to  the  subject 
matter  of  this  controversy,  one  of  the  most  serious  difficul- 
ties with  the  supreme  court  appears  to  have  been  to  ascer- 
tain what  the  terms  "  public  landings  and  watering  places," 
in  the  act  for  regulating  highways  upon  Long  Island, 
meant;  to  what  it  refers;  and  how  it  is  understood  in 
practice  in  the  counties  upon  that  island  ;  as  is  expressly 
slated  in  the  case  of  the  The  Commissioners  of  Highways 
of  North   Hempstead  v.  The  Judges  of  Queens  county. 
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17  Wend.  1 1 ;  where  it  is  said,  '^  there  may  be  some  difficulty 
in  fixing  by  judicial  construction,  in  the  absence  of  all  evi- 
dence on  the  subject,  an  appropriate  meaning.  That  it  is  a 
power,  which,  no  doubt,  was  originally  conferred  to  remedy 
«ome  particular  grievances  in  respect  to  the  use  of  these 
places,  the  full  and  "free  enjoyment  of  which  must  be  a 
great  public  convenience,  on  account  of  local  causes  existing 
Ml  that  island.''  The  supreme  court  were  entirely  right 
in  this  view  of  the  matter ;  and  the  difficulty  of  understand- 
ing the  meaning  of  the  term  public  landingSy  and  conse- 
quently of  appreciating  the  great  public  convenience  which 
would  result  from  the  full  and  free  enjoyment  of  the  same, 
have  undoubtedly  been  among  the  reasons  which  prevented 
that  court  from  seeing  the  strong  applicability  of  the  princi- 
ple of  dedication  to  them  ;  and  also  from  being  satisfied 
with  the  force  and  extent  of  the  proof  offered  to  sus- 
tain that  right  in  the  public.  It  appears  to  me  that  the 
court  in  the  case  above  referred  to,  insensibly  approach- 
ed towards  that  rule;  for  they  hold  that  the  right  to 
use  this  piece  of  ground,  being  the  same  landing  in  ques- 
tion here,  must  stand  upon  the  principles  of  the  common 
law,  by  which  they  must  have  intended  that  the  right  of 
the  public  to  it  must  depend  upon  the  solution  of  the  ques- 
tion whether  the  landing  has  been  dedicated  to  the  public 
use  by  the  owner.  That  such  landings  have  existed  upon 
Long  Island  from  the  earliest  period,  is  a  matter  of  public 
notoriety  in  the  several  counties  on  that  island  ;  and  the 
strong  probability  is,  that  they  were  first  laid  out  pursuant 
to  public  authority.  We  find  their  existence  recognized  in 
the  '*  Act  for  the  better  clearing,  regulating  and  further  lay- 
ing out  public  highways  in  Kings  county.  Queens  county, 
Richmond  county,  and  Orange  county,"  passed  November 
29,  1745;  the  seventh  section  of  which  act  speaks  of  high- 
ways from  any  town  or  plantation  to  any  '^  common  landing 
places,^'  as  places  then  well  known.  They  were  also  recog- 
nized at  a  still  earlier  period,  in  Uie  ^'  Act  for  the  better 
clearing,  regulating  and  further  laying  out  of  public  highways 
in  the  county  of  Suffolk,"  passed  October,  Hi  1732 :  the 
sixth  section  of  which  act  speaks  of  highways  leading  from 
Vol.  XXII.  58 
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towns  or  plantatations  t\o  watering  or  common  landing 
places*  These  public  or  common  laading  places,  undoubt* 
ediy  were  laid  out  in  each  of  the  counties  upon  that  island 
both  upon  the  sound  and  upon  the  bays  leading  in  from  the 
ocean  ;  for  without  them  the  inhabitants  whose  lands  did  not 
border  upon  the  water,  and  they  composed  and  do  still,  a 
yery  large  amount  of  the  population  of  those  counties,  could 
have  no  means  of  getting  off  the  island  wkh  their  produce, 
or  of  returning  to  it  with  their  merchandize  and  other  neces- 
sary articles  without  committing  thousands  of  trespasses  in  the 
course  of  a  year.  It  is  not  a  reasonable  or  legitimate  course 
of  argument,  which  supposes  that  a  conrununity  would  for  al- 
most two  centuries,  continue  m  a  state  of  sufferance  liable  to 
be  the  subjects  of  vindictive  prosecutions  every  time  thej 
should  differ  with  their  neighbors  who  owned  the  land  npoD 
the  water  side  ;  and  especially  so,  if  the  supreme  court  are 
right  in  the  position  ^hich  they  lay  down  as  the  law  in  their 
opinion,  ki  this  case,  that  ^'  the  landing  of  waggons,  horsee 
and  passengers,  on  the  shores  of  a  river,  a  sea  or  an  ocean, 
even  though  it  be  upon  a  dedicated  or  recorded  highway,  on 
the  land  connected  with  the  watery  way,  and  for  the 
direct  purpose  of  going  forward,  is  still  a  trespass  on  the 
riparian  owner,  unless  we  could  suppose  such  acts  to  be 
performed  without  any  contact  between  the  vessel  and  the 
shore."  Allowing  this  to  be  the  law  and  that  the  pabFie 
could  not  acquire  any  absolute  right  to  such  landing,  I  am 
persuaded  '^  it  would  open  a  field  of  litigation  which  no  com- 
munity would  endure  ; "  and  what  would  be  still  worse  in  a 
moral  point  of  view,  it  wouM  convert  the  hitherto  peacefal 
agricultural  community  into  a  band  of  hostile  litigants,  break 
up  the  social  relations  of  families,  and  effectually  destroy  all 
that  good  will  and  brotherly  affection  which  they  have 
hitherto  felt  and  manifested  toward  each  other,  and  uproot 
the  harmony  and  peace  which  have  existed  between  them 
for  ages.  I  have  no  question  in  my  mind  that  those  land- 
ings, thus  laid  out,  were  originally  made  matters  of  record  ; 
for  we  find,  by  the  report  of  the  case  of  Cortdyou  v.  Van 
Brundiy  2  Johns.  JR.  357,  that  on  the  trial  of  that  cause  at 
the  circuity  there  was  given  in  evidence  a  memorandum  oC 
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the  record  of  a  public  landing  at  the  Narrows  in  Kings 
county,  upon  that  island,  in  an  ancient  book,  which  was  pro- 
duced by  the  clerk  of  that  county,  and  proved  by  him  to  be 
the  only  existing  record  of  llie  roads  in  that  county,  which 
was  made  part  of  the  defence  in  that  cause^  but  failed  from 
want  of  proof  of  the  location  and  user  of  the  landing.  An-, 
other  fact  may  be  drawn  by  inference  from  this  ancient  record, 
which  is,  that  the  inhabitants  of  that  island,  from  the  earliest 
period,  identified  their  public  landings  with  their  highways, 
both  in  their  regulation,  controlling,  and,  in  Kings  county, 
recording  the  same  together  in  one  book. 

T6  a  person  who  ie  in  the  least  conversant  with  the  histo- 
ry, state  and  situation  of  that  island  during  the  seven  years 
of  the  revolutionary  war,  it  will  not  be  a  matter  of  surprise 
that  no  record  has  been  produced  to  establish  the  authorita- 
tive laying  out  of  the  landing  in  the  present  case ;  on  the 
contrary,  it  is  rather  a  matter  of  surprise  that  a  single  ancient 
record  now  exists,  either  of  a  highway  or  landing  upon  that 
island.  Many  of  the  towns  in  those  counties  lost  part,  and 
some  the  whole  of  their  public  records,  during  that  period 
of  war,  disorganization  and  plunder.  The  town,  now  the 
city  of  Brooklyn,  was  among  the  latter,  and  after  the  close 
of  that  contest,  there  was  scarcely  a  scrap  in  the  shape  of 
a  record  to  be  found  which  had  belonged  to  that  place. 
Indeed,  so  entire  was  the  loss,  that  on  the  9th  of  February, 
1798,  an  act  was  passed  by  the  legislature  of  this  state  allow- 
ing such  copies  and  abstracts  of  the  records  of  Kings  county 
as  relate  to  the  town  of  Brooklyn,  to  be  regarded  as  the 

records  of  that  town.     This  fact  would  seem  to  make  it 

# 

the  more  necessary  that  the  courts  should  rather  look  with  a 
favotabie  eye  upon  the  doctrine  of  dedication,  when  invok- 
ed in  aid  of  a  district  thus  circumstanced,  and  in  the  preser- 
vation of  rights  of  which  they  have  been  for  very  many  years 
possessed,  without  any  dissent  shown  on  the  part  of  the 
owner  of  the  fee,  than  to  refuse  the  application  of  the  doc- 
trine to  a  case  most  clearly  within  both  the  spirit  and  letter 
of  the  rule. 

The  towns  upon  Long  Island  have  been  from  the  time 
of  their  first  settlement,  and  most    of   them  are  now,  the 
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owners  of  considerable  portions  of  land  known  as  conimo» 
or  public  lands,  which  were  formerly  vested  in  trustees,  and 
are  now,  by  virtue  of  an  a«t  of  the  legislature,  vested 
in  the  towns  themselves.  Some  of  these  lands  so  owned 
by  the  towns  come  down  to  the  water's  edge,  and  on  sucb 
parcels,  it  may  have  been,  as  is  urged  by  the  counsel  for  the 
defendant  in  error,  that  such  landings  have  been  laid  out 
and  called  public  landings ;  and  I  apprehend,  if  such  wa» 
the  fact,  and  the  public  at  large  had  used  such  landings  for 
the  period  for  which  this  landing  is  proved  to  have  been 
used,  that  it  would  not  be  in  the  power  of  that  town,  by 
selling  the  land  on  which  the  landing  was  situated  in  coo«- 
nection  with  the  surrounding  and  contiguous  lands  as  a 
farm  to  an  individual,  to  divest  the  public  of  the  right  which 
they  had  thus  acquired  in  it.  Those  rights  belong  to  others 
beside  the  inhabitants  of  that  town,  and  the  circumstances 
would  amount  to  a  dedication  to  the  public  use,  which 
could  not  be  resumed  after  such  an  enjoyment;  and  the 
purchaser  would  take  his  farm  subject  to  that  easement  in 
the  public. 

But  there  is  still  further  evidence  of  the  existence  of  such 
easements  to  be  found  in  the  ''Act  to  regulate  highways  in 
the  counties  of  Suffolk,  Queens  and  Kings,"  passed  April  2, 
1813,  which  authorizes  the  commissioners  of  highways  in 
the  several  towns  to  regulate  highways,  public  landings 
and  watering  places  already  laid  out,  to  lay  out  others,  and, 
if  need  be,  from  time  to  time,  to  take  a  view  of  the  same; 
and  if  they  find,  upon  view,  any  such  public  landings  or 
watering  places  lessened,  obstructed,  or  blocked  up,  to  open 
the  same.  The  provisions  of  this  act  are  full  to  prevent  the 
obstruction  of  those  landings;  thus  expressly  recognizing 
twenty-six  years  ago  the  existence  of  such  public  landings,  as 
having  been  already-previously  laid  out— which  means  either 
a  statutory  or  an  authoritative  laying  out.  As  to  the  former, 
taking  the  evidence  of  the  continued  user  on  the  part  of  the 
public  for  more  than  twenty  years,  as  shown  upon  the  trial, 
in  connection  with  the  circumstance  of  the  loss  of  public 
records  in  the  towns  upon  the  island,  or  even  without  that 
additional   circumstance,  it  is  evidence  of  such  a  statutory 
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laying  out,  if  such  evidence  can  in  any  such  case  a»  the 
present  be  required,  for  even  without  such  statutory  laying 
out,  it  is  good  as  a  dedication.  But  before  the  revolution,  and 
at  the  very  early  period  when  these  landings  were  most 
probably  originally  established,  there  could  be  an  authorita- 
tive laying  out  without  a  statutory  provision  to  that  effect ; 
it  might  have  been  done  by  virtue  of  an  order  of  the  gover- 
nor and  council,  or  it^ight  also  have  been  done  under  an 
order  of  the  courts  of  general  sessions,  which  courts,  about  a 
century  since,  exercised  a  supervisory  power  over  alt  public 
highways  and  other  public  easements  and  rights,  and  made 
orders  for  their  regulation  ;  and  if  they  had  been  laid  out  un- 
der any  such  order^  I  apprehend  it  would  be  a  legal  act^ 
and  one  upon  which  the  statute  of  1813  could  have  ope- 
rated. 

The  next  act  of  the  legislature  on  this  subject  was  the 
<'  Act  regulating  highways  and  bridges  in  the  counties  of 
Suffolk,  Queens  and  Kings,"  passed  February  23,  1830 ; 
and  the  second  subdivision  of  the  first  section  of  this  act 
enumerated,  among  the  powers  of  the  commissioners  of 
highways,  that  of  regulating  <^  the  roads,  public  landings,  and 
watering  places  already  laid  out ;  and  to  alter  such  of  them 
as  they  or  a  majority  of  them  shall  deem  inconvenient." 
This  act  was  prepared  by  a  convention  held  by  the  three 
counties  upon  Long  Island  for  that  especial  purpose,  in  the 
autumn  preceding  its  passage.  The  gentlemen  who  formed 
that  convention,  inhabitants,  and  most  if  not  all  of  them  free- 
holders in  those  counties,  must  be  presumed  to  have  known 
what  they  were  about,  and  what  they  designed  by  the  act 
thus  framed  by  them.  They  undoubtedly  believed  that 
there  were  already  a  sufficient  number  of  these  public  laod^ 
ings  and  watering  places  which  had  been  legally  laid  out, 
or  which  had  become  the  property  of  the  public  by  dedica- 
tion, to  meet  all  the  wants  of  the  community.  And  they 
had  good  and  sufficient  reason  to  believe  so,  after  having 
found  the  legislature  both  of  the  colony  and  state  of  New 
York,  gravely  legislating  upon  that  matter  in  no  less  than 
four  separate  and  distinct  instances  during  the  period  of  a 
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century  ;  and  they  would  not  have  been  justified  in  indulg- 
ing for  a  moment  the  idea  that  after  such  events  it  could  be 
in  the  power  of  any  court  or  jury  to  question  the  legal  ex- 
istence and  proper  laying  out  of  those  landings.  They  in- 
tended that  no  new  ones  should  be  laid  out ;  but  they  un- 
fjuestionably  believed  they  had  given  sufficient  power  and 
authority  to  the  commissioners  of  highways  to  preserve  and 
r^ulate  those  already  in  existencei*  The  power  and  au- 
thority thus  given  can  apply  only  to  the  landings  in  the  situ- 
ation of  the  present,  and  to  those  laid  out  in  the  manner  be- 
fore designated  ;  for  it  is  admitted  that  there  is  no  act  of  the 
legislature  now  in  existence  which  expressly  authorizes  the 
laying  out  of  such  landings;  but  the  act  ^813.  Unless 
this  view  of  the  case  is  adopted,  it  must  be  considered  either 
that  there  is  no  meaning  to  be  applied  to  the  words  ptiblie 
landings  and  watering  places y  as  here  used,  and  they  must  be 
rejected,  (which  this  court  have  not  the  power  to  do ;)  or 
those  terms  must  be  applied  to  such  landings  laid  out  in  the 
manner  before  mentioned,  or  to  those  laid  out  in  fact,  or 
dedicated  by  the  owner  ;  or  that  the  power  to  lay  out  pub* 
lie  landings  already  in  use,  is  embraced  in  the  general  pow- 
er to  lay  out  public  highways.  In  the  true  construction  of 
this  act,  it  appears  to  me  of  but  little  moment  that  the  power 
to  lay  out  those  landings  already  in  existence  is  not  specific'' 
cally  given  by  the  act  of  1830,  for  the  legislature  did  not 
intend  by  that  omission,  to  curtail  or  discharge  any  pubiie 
right  which  bad  been  acquired  to  those  landings  by  dedica- 
tion. It  is  only  necessary  to  apply  to  this  question  the  just 
and  equitable  rule  laid  down  by  the  supreme  court  in  the 
case  of  Shavo  v.  Crawford,  10  Johns.  R,  237,  and  the  whole 
difficulty  vanishes.  The  court  there  held,  that  <*  although 
the  Battenkill  be  admitted  in  the  statute  declaring  certain  riv- 
ers and  streams  public  highways,  this  omission  cannot  pre- 
judice or  impair  the  right  which  the  public  may  have  ac- 
quired by  usage.  The  object  of  the  act  was  not  to  rdease 
any  public  right,  but  to  ascertain  and  declare  it  in  cases 
where  it  otherwise  might  have  been  doubtful,  or  liable  to 
dispute  and  interruption.'' 
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Having  shown  that  public  landings,  eo  nomine,  are  ex-> 
pressly  recognized  as  the  subject  of  a  dedication  to  the  pub- 
lic, and  the  case  having  been  clearly  brought  within  the  rules 
of  evidence,  as  laid  down  by  the  adjudged  cases,  for  the  pur- 
pose of  ascertaing  the  fact  of  a  dedication,  the  result  is  inev-* 
itable  that  the  subject  here  claimed  can  be  dedicated  to  the 
public  as  an  easement ;  and  that  it  is  no  more  of  an  inter- 
est or  profit  a  pendre  in  alieno  solo,  than  is  the  easement 
which  the  public  acquired  in  the  public  square  at  Watertown, 
or  in  the  court  house  square  at  Windsor,  or  in  any  other  of 
the  numerous  instances  of  easements  which  I  have  hereto- 
fore adduced. 

The  supreme  court  find  no  difficulty  in  sustaining  the  prin- 
ciple of  dedication  as  applicable  to  streets  and  highways,  and 
have  been  satisfied  that  a  dedication  as  to  them  had  been 
made  by  the  owner  to  the  public  from  no  other  circumstance 
than  the  continued  user  by  the  community  at  large.  And 
this  they  have  done  undoubtedly  because  it  is  for  the  benefit 
and  advantage  of  the  public  that  it  should  be  so ;  and  also 
because  the  owner  of  the  fee  derives  a  compensation  for  the 
easement  which  he  has  thus  parted  with  to  the  public,  frooi 
the  consequent  increased  value  of  his  remaining  lands  in  the 
vicinity.  In  the  case  of  BoU  v.  Stenneit,  8  71  jR.  606,  a 
fiMijf  in  the  city  of  London,  for  the  landing  of  goods,  was  held 
to  be  dedicated  to  the  public,  but  the  supreme  court  seem  to 
think  that  case  not  applicable  as  an  illustration  of  the  present 
subject,  because  the  p\iblic  enjoyed  the  right  upon  making 
a  compensation  to  the  owner.  Is  not  that  the  case  in 
all  dedications?  The  compensation^  as  is  well  establish- 
ed by  our  law,  need  not  in  every  instance  be  a  pecu- 
niary one ;  there  may  be  other  good  and  valuable  con- 
siderations operating  upon  an  individual  to  induce  him  to 
dedicate  such  an  easement  to  the  public — such  as  the  in- 
creased value  which  his  surrounding  and  adjoining  property 
derives  from  it.  which  i»a  case  of  very  common  occurrence. 
Let  us  see  whether  this  view  of  the  case  is  not  applicable 
to  the  subject  under  consideration.  Pearsall's  ancestor  is 
the  owner  of  the  farm  upon  which  the  landing  is  situated, 
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and  IS  also  the  owner  of  the  greater  part  of  the  lands  in  its 
immedinte  vicinity.  Before  the  dedication  of  this  landing, 
there  was  nothing  to  attract  the  public  in  that  direction. 
The  locus  in  qua,  as  urged  by  the  counsel  upon  this 
argunient,  is  the  only  convenient  spot  in  that  neighbor* 
hood  for  a  dock,  and  consequently  for  a  landing.  Is 
it'  not,  therefore,  reasonable  to  suppose,  that  in  order  to 
induce  the  public  to  come  and  trade  at  that  spot,  his  ances* 
tor  should  have  dedicated  that  landing  to  the  public?  And 
can  any  one  pretend  to  say  that  both  Mr.  Peursall  and  bis 
ancestor  was  not  greatly  benefitted  by  the  existence  of  that 
landing,  in  the  increased  value  of  the  adjoining  lands,  and  in 
being  enabled  to  erect  a  store-house  and  other  buildings 
there,  and  in  bringing  to  them  the  business  and  trade  of  the 
surrounding  country  ?  The  map  annexed  to  the  case,  which 
exibits  the  location  of  this  landing,  with  the  store-house  and 
other  buildings  in  its  vicinity,  together  with  the  circumstan« 
ees  which  appear  throughout  the  case  and  on  the  argument, 
show  that  Mr.  Pearsall  has  received  a  full  and  ample  com- 
pensation for  the  easement  which  had  been  granted  by  his 
ancestor  to  the  public.  In  another  point  of  view,  I  can- 
not see  how  the  supreme  court  could  entertain  the  idea, 
that  the  fact  of  compensation  makes  any  diflference  be- 
tween the  case  of  the  present  landing  and  that  of  the  'pub- 
lic quajc^  in  London.  The  pijblic  statutes  of  this  state,  in 
several  instances,  from  the  year  1732  to  the  year  1830,  re- 
cognize the  legal  existence  of  such  landings;  and  as  the 
proof  given  by  the  plaintiff  in  error  shewed  that  this  had 
been  used  as  such  landing  for  more  than  twenty  years,  and 
in  fact,  from  time  immemorial,  the  inference  is  irresistible 
that  it  had  been  either  laid  out  by  the  public  authorites  in  a 
legal  manner,  or  had  been  dedicated  in  an  equally  legal 
manner  to  the  public  use  by  the  ancestor  of  Pearsall ;  and 
that  the  owner  had  been  paid  a  due  and  proper  compensa- 
tion for  the  easement  which  the  public  had  thus  obtained. 
I  suppose  there  is  no  legal  objection  to  paying  the  whole  of 
the  compensation  in  the  first  instance ;  and  that  there  can 
be  no  real  difTerence  between  that  mode  of  paying,  and  the 
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ghring  so  much  mooey  for  every  bale  of  goods  landed  upon 
the  quay  or  public  landing. 

The  objections  urged  to  the  dedication  of  this  landing  also 
rest  upon  the  case  of  Cartdyou  v.  Van  Brundt,  3  Johns.  R. 
357;  which  I  have  before  adverted  to,  and  some  other  cases 
which  i  shall  hereafter  notice.  But  as  the  ease  of  Cdrtdyou 
V,  Van  Brundt  is  much  relied  upon  as  a  ruling  and  control- 
ling decision  in  this  matter,  both  by  the  counsel  for  the  defend- 
ant in  error  and  also  by  the  supreme  court,  I  shall  here  give 
ft  a  more  critical  examination  than  w^s  before  deemed  ne- 
cessary. It  was  an  action  of  trespass  quare  clausumfregit^ 
for  entering  the  close  and  erecting  3  hut.  The  defendant's 
plea  was  not  guilty,  with  notice  that  he  would  offer  in  evi- 
dence that  the  freeholders  and  inhabitant  of  New  Utrecht, 
and  also  the  citizens  of  this  state,  from  time  immemorial,  used 
the  right  of  fishing  in  the  bay  adjoining  the  close  in  question, 
and  occupied  the  shore  or  beach  adjoining  that  bay,  and  that 
it  being  the  proper  time  for  fishing,  he  had  entered  and 
erected  a  temporary  hut  on  the  close  iri  question.  The 
erection  of  the  hut  was  the  only  trespass  proved ;  and  the 
supreme  court  by  Justice  Thompson,  (the  same  judge  who 
decided  the  celebrated  dedication  case  of  the  City  of  Cin-- 
dnnaii  v.  Whitens  lessees^  in  the  supreme  court  of  the  United 
States,  and  which  I  have  previously  noticed,)  decided  that 
the  facts  did  not  amount  to  a  justification  of  the  trespass  in 
erecting  the  hut ;  that  a  right  to  fish  in  any  wat^r  gives  no 
power  over  the  land.  Nor  will  prescription  in  any  case 
give  a  right  to  erect  a  building  on  another's  land.  The  con- 
trolling part  of  this  decision^  and  indeed  of  the  case,  is  to  be 
found  in  the  latter  part  of  the  opinion  of  the  court,  and  is  as 
follows  :  *'  The  defendant  must  derive  the  right  he  sets  up, 
either  from  the  patent  itself,  or  from  usage  ;  "  [  the  patent 
gave  no  authority  to  fish  beyond  itr  bounds,  which  did  not 
extend  to  the  locus  in  quo  :  ]  ^'  and  if  from  the  usage,  it 
must  be  specially  pleaded,  or  stated  as  a  gruond  of  defence 
in  the  notice.  The  defence  in  both  these  respects  totally 
failed,  as  the  patent  contained  no  color  for  the  right,  and  the 
usage  to  erect  huts  was  not  one  of  the  matters  of  defence 
expressed  in  the  notice  which  had  been  given." 
Vol.  XXII.  59    , 
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The  other  casas  cited  by  the  counsel  for  the  defendant  in 
error  are  cases  where  either  the  presumption  of  a  full  and 
perfect  dedication  was  rebutted  by  some  continued  act  of 
the  owner,  as  putting  a  bar  or  gate  across  the  street,  1 
Camp.  263,  note ;  or  where  the  dedication  was  shown  by 
the  evidence  to  be  a  partial  one,  7  Barn,  fy  Cress.  243  ;  or 
where  the  claimants  had  been  in  the  habit  or  usage  of  fish- 
ingi  by  drawing  in  a  seine  by  hand,  and  afterwards,  without 
the  consent  of  the  owner,  erected  a  reel  or  capstan  upon  his 
land,  5  Conn.  R.3\l;  or  where  the  ektm  was  for  a  profit 
a  prendre  in  alieno  solo,  for  which  the  party  must  prescribe 
in  a  que  estate.  4  T.  R.  718.  These  would  be  analogous 
cases,  if  the  defendant  in  error  had  kept  up  a  fence  or  gate 
across  this  landing  from  the  first,  and  shut  out  the  public, 
and  not  permitted  them  to  come  upon  it  without  bis  per- 
mission ;  or  had  shewn  that  this  was  a  partial  dedication, 
which  would  probably  have  been  impossible,  as  all  the  proof 
goes  to  shew  that  the  user,  which  is  evidence  of  the  decica- 
tion,  was  general ;  or  had  shewn  that  this  was  a  case  of 
prescription  by  individuals  in  a  que  estate ;  but  none  of  these 
being  the  fact^  those  cases  are  of  little  or  no  value  in  settling 
this  question,  and  have  no  legitimate  bearing  upon  the  same. 
The  only  other  case  cited  was  that  of  77^6  Commissioners 
qf  Highways  of  the  town  of  North  Hempstead  y.  The  Judges 
of  Queen's  County,  17  Wendell,  11,  which  I  have  before  ad- 
verted to^and  which  has  but  a  slight  bearing  upon  the 
present  subject. 

After  admitting  the  extensive  application  of  the  principle 
of  dedication,  the  supreme  court,  in  their  opinion  in  this 
matter,  insensibly  fall  into  the  doctrine,  that  "  the  rights  in- 
ferrible from  usage,  both  the  servitude  of  the  civil  and  the 
easement  of  the  common  law,  rest  almost  without  exception 
an  the  idea  of  a  grant  between  competent  parties :  citing 
3  Kent's  Comm,  434,  444,  3d  ed.,  and  that  the  only  ease- 
ment by  dedication  to  the  public,  mentioned  by  the  learned 
commentator,  is  the  common  highway  or  street."  The 
learned  judge  who  delivered  the  opinion,  says  that  he  has 
'^  searched  in  vara  among  the  English  books  for  the  idea  of 
a  grant  which  can  enure  to  the  personal  use  of  all  man- 
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kind/'  In  this  I  have  not  the  least  doubt  be  is  entirely  cor- 
rect, and  fully  believe  that  he  would  never  find  such  a  grant 
if  bt  should  pass  a  whole  life  in  search  of  it,  for  the  reason 
that  io  the  case  of  easements  for  the  benefit  of  the  public, 
it  is  not  usual  to  give  grants,  because  there  is  no  grantee 
to  take,  and  therefore  a  grant,  as  such,  is  not  presumed ;  I 
believe  the  courts  have  invariably  held  that  the  easement  is 
not  the  less  perfect  and  valid,  because  it  wants  both  a  grant 
and  grantee.  In  this  case,  no  such  grant  is  set  up  or  hinted 
at ;  the  claim  sought  to  be  established  here  is  not  a  grant 
to  the  personal  use  of  all  mankind,  but  a  dedication  for  the 
use  of  the  citizens  and  inhabitants  of  the  state  of  New 
York — ^in  which  ease  the  law  does  not  require  there  should 
be  a  grantee  capable  of  taking.  The  court  again  in  a  sub- 
sequent part  of  the  same  opinion  reiterate  the  idea  of  a 
graniy  and  observe,  in  this  case  '*  there  is  no  one  to  take, 
and  none  to  release,  and  that  the  claim  is  novel,  and,  by  an 
English  authority  binding  upon  us,  has  been  expressly  de- 
nied, and  that  too  in  a  series  of  instances,  including  Gate- 
ward^  s  case,  6  Rep.  60 ;"  and  then  proceeds  to  examine  the 
latter  case,  which,  with  all  due  deference  to  the  learned 
judge,  has  nothing  to  do  with  the  matter  under  considera- 
tion. All  that  was  decided  in  that  case  was,  that  a  person 
prescribing  for  a  right  of  common  for  pasturage,  i.  e.  a  right 
a  prendre  in  alieno  solo,  must  do  so  in  respect  to  some  es- 
tate, and  not,  as  was  done  in  that  case,  rely  upon  a  mere 
inhabitancy.  This  is  not  a  case  of  prescription,  founded 
upon  that  part  of  the  English  law  which  grew  up  under  the 
state  of  lords  and  vnssals,  which  formerly  existed  in  that 
kingdom.  The  freemen  of  the  state  of  New  York  are  not 
here  pfcscribing  for  a  right  in  this  landing  in  a  qiAe  estate,  or 
by  mere  inhacitancy  under  a  feudal  lord.  That  very  case 
recognizes  as  an  exemption  from  its  rule  the  only  right 
which  the  then  half  civilized  state  of  the  public  in  that  king- 
dom found  sufficient  for  their  accommodation,  and  the  court 
there  expressly  hold  that  that  easement  in  the  public,  the 
only  one  their  wants  then  required,  was  not  a  charge  or 
profit  a  prendre  in  the  soil  of  another,  but  a  mere  easement. 
It  is  undoubtedly  true,  that  the  English  law  has  allowed  the 
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extensioD  of  customary  and  prescriptive  rights  to  iiiditnilti^ 
alSy  and  uniformily  denied  them  to  the  public,  because  those 
rights  never  did  apply  except  to  individuals  or  corpora- 
tions, and  the  puUie  could  not  prescribe  in  a  que  estate^  nor 
plead  a  custom — for,  as  the  courts  have  held,  when  it  ap- 
plies to  the  public  at  large,  it  is  the  common  law,  and  the 
courts  are  bound  to  take  notice  of  it,  and  it  is  not  required 
to  be  pleaded.  But  as  the  wants  of  the  community  have 
extended  with  their  increasing  trade  and  civilization,  the 
courts  have  also  extended  the  doctrine  of  dedication ;  and 
i  say,  and  the  cases  will  bear  me  out  in  so  asserting,  they 
have  applied  it  to  every  case  where  the  public  had  been  in 
the  uninterrupted  use  of  the  land  for  a  requisite  period  of 
time,  and  where  it  was  necessary  for  their  accommodation 
that  their  right  should  be  so  sustained.  The  case  cited  by 
the  court,  in  2"  H.  Black.  393,  proves  this  position  ;  as  does 
also  FUzgibbon,  51. 

The  supreme  court  seem  to  regard  it  as  of  great  moment 
in  this  decision,  that  we  have  Qateward^s  case,  which  is  obli- 
gatory upon  our  courts,  and  which  lays  down  the  law  in  re- 
lation to  customs  by  prescription.  I  regard  it  of  equal  im- 
portance that  we  have  the  case  in  Strange,  1004,  which  is 
no  less  binding  upon  our  courts  than  the  former ;  and  which 
establishes  the  law  of  dedication.  As  to  the  relative  value 
and  importance  of  those  two  cases  in  settling  this  contro- 
versy, I  think  there  can  really  be  but  little  diflerence  of 
opinion.  The  first  gives  us  the  law  as  applicable  to  the  lo- 
cal rights  of  individuals  or  the  community  of  a  town  or  vil- 
lage, which  from  a  part  of  their  inheritance,  and  relates  to 
a  branch  of  the  law  which  it  is  admitted  was  never  adopt* 
ed  in  this  country  ;  the  second  proves  to  us  the  legal  exis^ 
tence  of  the  doctrine  of  dedication  at  an  early  period ;  a 
principle  which  applies  only  to  the  rights  of  the  public  and 
cannot  relate  to  those  of  individuals  ;  and  which  was  brought 
to  this  country  with  the  rest  of  the  common  law  by  ouc 
forefathers,  and  has  been  extended  and  defined  in  numer^ 
ous  instances,  as  the  wants  of  the  public  extended  in  coni- 
nection  with  the  rapid  growth  of  the  country  in  populatioo 
and  wealth.    The  first  never  could  under  any  circumstan- 
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ces  have  become  applicable  to  the  state  of  society,  and  the 
equal  difTusion  of  property  among  our  people  ;  whilst  without 
the  second^  the  steady  growth  of  the  country  would  have 
been  seriously  retarded. 

From  the  foregoing  examination.  I  am  entirely  satisfied, 
that  there  can  be  such  a  dedication  made  as  that  sought  liere 
to  be  established ;  and  that  the  evidence  adduced  and  ofier- 
ed  to  be  given,  is  sufficient  to  establish  and  prove  it';  and 
therefore,  in  my  opinion,  the  judgment  of  the  supreme  court 
should  be  reversed. 

By  Senator  Livingstok.  I  do  not  conceive  it  necessary, 
neither  do  I  feel  competent  to  examine  and  expound  the  nu- 
merous authorities  on  the  subject  o(  dedications,  which  were 
cited  and  commented  upon  by  the  counsel,  in  the  argument 
of  this  cause,  as  the  views  which  I  have  taken  of  this  case, 
do  not  render  it  important  to  decide  what  constitutes  a  dedi^ 
cation  of  right  to  the  public^ 

The  claim  set  up  by  the  defendant  is,  that  the  public  at 
large  have  a  right  to  deposite  all  articles  of  whatever  nature 
they  choose,  without  limitation  as  to  the  quantity  or  as  to  the 
time  of  the  continuance  of  such  deposite.  It  was  not  claimed 
on  the  trial  of  the  cause,  or  upon  the  argument  before  this 
court,  that  the  public  had  any  right,  except  such  as  they  had 
acquired  by  user  of  the  premises.  It  was  admitted  that  the 
public  might  acquire  a  right  to  a  highway  or'street,  and  to  a 
public  square  by  dedication  ;  but  it  was  denied  by  the  counsel 
for  the  defendant  in  error,  that  there  could  be  a  public  right 
4o  occupy  the  ground  of  the  owner  of  the  soil  in  fee,  as  a 
place  of  deposite  of  property. 

The  only  benefit  which  the  owner  can  derive  from  his 
title  to  the  soil,  is  the  right  to  occupy  it  himself.  No  au- 
thority was  fead  on  the  argument  which  established  the 
principle  that  the  soil  belonging  to  one  man,  could  be  occu- 
pied by  another,  unless  by  a  licence,  or  permission  of  the 
owner.  AH  the  cases  cited,  admitted  the  right  of  property 
to  be  in  the  owner,  and  merely  established  the  principle, 
that  another  person  nught  have  an  easement  in  the  soil; 
•but  no  case  was  referred  to  in  which  such  easement  ex- 
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tended  to  an  actual  occupation  of  the  soil.  A  right  of  way 
does  not  include  a  right  to  occupy ;  a  highway  is  merely  a 
place  for  passage  and  re^passage,  and  a  public  square  is  also 
in  a  limited  sense,  a  place  for  passage  aad  re-passage.  In*- 
deed  public  squares  in  all  the  cases  cited,  were  either  called 
.or  (teated  as  highways,  and  no  case  was  read  in  which  it 
was  decided,  that  the  public  had  a  right  of  deposite  in  a  pub- 
lic square.  In  the  cases  of  dedication  referred  to  from  the 
Vermont  reports,  public  squares  are  treated  as  highways 
and  were  so  called  by  the  courts,  and  in  the  Watertown 
case,  the  chancellor  considered  the  public  square  as  a  high- 
way, and  called  it  a  public  square  or  public  walk.  So  in  the 
Cincinnati  case  the  court  considered  the  square  as  a  highway 
merely.  If  then  as  the  right  claimed  by  the  plaintiff  in  error 
is  a  right  to  deposite,  and  not  merely  to  pass  and  repass  or 
load  and  unload,  the  law  relative  to  highways^  does  not 
apply  in  this  case  ;  for  it  was  admitted  that  the  public  bad 
no  right  of  deposite  in  a  highway,  but  only  a  r^ht  to  peas 
over  it. 

Even  if  the  right  claimed  by  the  defendant  was  claimed 
as  an  individual  right,  it  would  not  be  an  easement^  for  as  I 
remarked  before,  every  easement  is  a  right  issuing  out  of 
the  soil,  and  not  the  right  to  possess  the  soil,  it  admits  the 
posssesion  to  be  in  the  owner  of  the  fee.  But  how  could  it 
be  said  that  the  possession  of  the  soil  was  in  the  owner  of 
the  fee,  when  another  person  had  covered  the  soil  with  his 
property.  If  I  take  a  lease  of  a  farm  from  another,  I  have 
the  right  of  possession  as  long  as  ray  lease  continues,  and 
the  manner  in  which  I  would  exercise  my  right  of  possession 
would  be  by  cultivating  the  soil,  by  ploughing  and  gather- 
ing the  crops,  or  by  depositing  my  property  upon  it.  This 
is  all  the  possession  I  could  have,  and  a  deposite  of  my  prop- 
erty upon  the  soil,  would  be  a  more  complete  and  exclusive 
possession,  than  the  mere  tilling  the  soil.  A  right  of  way 
either  public  or  private  does  not  take  away  the  title  to  the 
soil,  nor  does  it  give  it  any  other  person  but  the  owner  of  the 
soil^a  right  to  the  possession.  But  even  if  an  individual 
could  have  a  right  to  occupy,  the  soil  of  another,  by  deposi- 
ting his  property  upon  it,  it  does  not  follow  that  the  public 
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cao  have  sucfaTa  right,  for  a  place  of  depofiie  is  in  this  re« 
spect  very  different  from  a  highway ;  all  persons  may  use 
a  highway  without  interfering  with  each  olhers's  rights,  and 
the  great  convenience,  and.  indeed  absolute  necessity  of 
highways,  requires  that  all  persons  should  have  a  right  to 
use  them.  But  how  can  it  be  possible  that  all  persons  can 
use  a  place  of  deposite.  If  it  is  open  to  all  persons,  the  first 
occupant  has  a  right  to  occupy  the  whde  of  it,  and  no  one 
has  a  right  to  turn  him  out.  Of  course,  it  cannot  be  said 
that  any  other  person  has  a  r^ht  to  deposite  upon  it ;  for 
from  the  necessity  of  tlie  case  case,  no  other  person  can  take 
possession,  while  the  first  occupant  is  in  the  rightful  posses- 
sion ;  and  it  is  absurd  to  say  that  one  person  has  a  right 
which  he  cannot  exercise,  because  the  right  of  another, 
prevents  him  from  exercising  it.  The  case  of  Cartel" 
you  V.  Van  Brundlf  seems  to  decide  this  question.  It  was 
there  held,  that  a  man  could  not  acquire  a  right  by  user  to 
erect  a  temporary  hut  on  the  soil  of  another ;  and  if  so,  he 
certainly  cannot  take  possession  by  placing  any  other  prop- 
ealy  upon  it,  or  by  making  a  deposite  which  may  be  tem- 
porary, or  not,  as  suits  tus  convenience. 

In  short,  it  seems  that  the  premises  on  which  the  deposite 
was  made,  the  use  of  which  is  claimed  by  the  public,  was 
a  part  of  tlie  farm  of  the  defendant  in  error,  lying  contigu- 
ous to  the  sea  shore.  That  ai  the  time  when  the  population 
in  the  neighborhood  was  small,  and  the  necessity  for  the 
public  use  of  course  limited,  the  owner  of  the  soil  permitted 
the  public  to  make  deposites  upon  the  premises.  This  ap- 
pears to  have  been  a  mere  licence,  not  intended  to  vest 
any  right  in  the  public,  but  to  be  temporary  and  for  the  ac- 
commodation of  the  neighborhood,  revocable,  however,  at 
any  time  -when  it  might  suit  the  convenience  of  the  owner 
of  the  soil.  There  is  no  doubt  in  my  mind,  that  the  pro- 
prietor of  the  soil  would  still  have  continued  to  accommo- 
date his  neighbors  and  the  public  with  the  privilege  his 
ancestors  granted,  had  not  that  public  abused  the  (hvor,  by 
depositing  large  and  offensive  heaps  of  filth  and  fermenting 
manure,  filled  with  contagion  and  death,  directly  in  front  of 
his  lawn  and  dwelling,  thereby  rendering  his  domicil  un- 
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healthy,  and  disagreeable.  Simitar  Kcenses  to* use  land,  ad- 
joining public  navigable  waters,  where  it  is  not  particuhirly 
wanted  at  the  time  for  agricaltural  purposes,  are  not  an- 
common.  But  these  licenses  are  evidently  merely  tempo- 
rary, and  are  not  intended  to  divest  the  rights  of  the  owner 
•  of  the  soif,  or  to  give  any  to  the  ptiblfe ;  and  sueh  is  un- 
doubtedly the  general  custom  and  understanding.  On  the 
whole,  I  am  of  opinion  that  the  claim  set  up  by  the  pkintiff 
irr  error  is  contrary  to  sotfnd  reason  and  common  sense, 
and  i^  not  sOstamed  by  the  authorities  cited  by  his  counsel 
on  the  argument  of  this  case :  and  that,  therefore^  the  judg- 
ment of  the  supreme  court  ought  to  be  affirmed^ 

By  Senator  Verplanck^  The  definition,  character  and 
fegn}  effect  of  a  dedication  of  lands  to  public  purposes  seem 
wett  enough  settled  in  our  law.  The  only  doubts  are :  1 . 
To  what  sort  of  rights  doe^  this  principle  extend  ?  and  2. 
By  what  evidence  may  such  dedication  be  shown,  or  from 
what  may  it  be  Inferred  ? 

A  dedicatron  of  Tand  to  the  public  purposes,  in  the  sense«f 
our  decisions,  I  take  to  be  the  deliberate  appropriation  of 
land  by  its  owner  for  any  general  and  public  uses,  reserv- 
ing to  himself  no  other  rights  in  the  soil  than  such  as  are 
perfectly  compatible  with  the  fuH  exercise  and  enjoyment 
of  the  public  uses  to  which  he  has  devoted  his  property. 
Such  an  appropriation  our  courts  have  held  will  take  effect 
without  any  formal  deed,  or  any  matter  of  record,  and 
without  any  specific  grantee  to  take  the  title^  The  land, 
by  the  deliberate  act  of  dedication,  becomes  subjected  to 
the  objects  and  purposes  of  the  dedication,  and  is  held  for 
the  benefit  of  all  who  may  choose  to  enjoy  them.  In  respeet 
to  such  an  opening  of  land  for  streets  and  highways,  the 
law  has  been  clearly  settled  by  numerous  decisions  here 
and  in  England,  both  as  to  the  efiect  of  the  dedication 
itself  as  to  its  external  evidence. 

Now  I  see  no  reason  upon  principle,  why  such  an  appro- 
priation should  be  confined  to  roads  and  streets.  The  very 
same  reasons  of  public  spirit  or  private  interest  that  induce 
the  proprietor  of  the  soil  to  abandon  his  right  of  way  to  the 
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world  at  large,  may  equally  lead  him  to  set  apart  to  the 
community  a  square  for  public  recreation  and  health,  a  pa- 
rade ground,  a  mineral  spring,  a  landing  place,  a  burying 
yard,  or  a  place  of  temporary  deposite  for  any  of  the  pur- 
poses of  commerce  or  agriculture.  The  landed  proprietor's 
inducement  for  such  a  dedication  may  be  precisely  the 
same  as  in  the  case  of  a  highway.  It  may  be  munificence 
and  public  spirit.  It  may  be  the  desire  to  add  beauty, 
health,  or  convenience  to  a  favorite  neighborhood,  or  it  may 
be  merely  the  intention  to  improve  his  own  property,  while 
he  benefits  his  neighbors.  In  any  other  dedication,  as  well 
as  of  a  road,  the  proprietor  deliberately  sets  apart  his  proper- 
ty to  certain  uses,  and  invites  the  world  at  large  to  enjoy  the 
privileges  he  offers.  In  either  case,  he  invites  individuals  to 
build,  improve  and  make  other  arrangements  of  life  and  busi- 
ness in  reference  to  such  public  rights.  The  convenience 
and  comforts  of  society  require  that  the  policy  of  the  law 
should  equally  protect  all  these  and  similar  public  interests 
as  much  as  the  right  of  way.  Were  it,  therefore,  now  an 
^tirely  new  question,  I  should  -  hold  that  the  doctrine  of 
public  dedication  must  extend  to  every  use  or  easement  of 
land  which  can  be  of  any  service  or  convenience,  or  pleas- 
ure to  the  community  at  large.  This  view  is  confirmed  and 
established  by  the  adjudications  of  various  courts  in  our  own 
country,  successively  extending  and  applying  the  doctrine 
of  dedication  to  different  objects  as  they  happened  to  be 
presented. 

Within  a  few  years,  the  courts  of  this'^  state,  (our  own 
eourt  included,)  have  decided  that  wlien  the  owner  of  city 
property  has  laid  it  out  into  lots  with  intersecting  streets 
and  avenues,  and  has  sold  with  reference  to  such  a  plan,  he 
has  so  far  dedicated  the  streets  and  avenues  to  the  public, 
that  he  cannot  deprive  his  grantees  of  the  benefit  they  may 
derive  by  having  such  -ways  laid  open ;  nor  claim  compen- 
sation for  the  soil  which  he  has  thus  dedicated  to  public 
uses.  2  Wendell,  472.  8  id.  80.  1 1  id.  486.  The  chan- 
cellor applied  the  same  rule  in  the  case  of  the  trustees  of 
Watertown  to  a  village  public  square.  4  Paige,  513.  So 
the  supreme  court  of  the  United  States  supported  the  ap- 
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propriation  of  a  spring  of  water  at  Lexington  to  the  publie 
use.  12  Wheat.  R.  580.  And  again,  in  the  still  more 
elaborately  considered  case  at  Cincinnati,  where  the  equitable 
owners  before  perfecting  their  title  had  laid  out  the  town 
plat,  designating  a  portion  for  a  common^  for  certain  useful 
purposes  of  business,  and  lands  were  sold  and  houses  built 
with  reference  to  the  arrangement ;  this  the  court  considered 
a  sufficient  and  valid  dedication.  6  Peters^  R.  437.  Simi- 
lar decisions  have  been  made  in  the  courts  of  other  states, 
particularly  in  Vermont^  on  tery  elaborate  argument  and 
well  considered  opinion.  2  Verm.  R.  480.  3  td.  521.  6 
id.  355.  I  cnnnot^  therefore,  assent  to  the  doubts  expressed 
by  Judge  Cowen^  as  to  extending  the  doctrine  of  dedicatioo 
beyond  highways.  I  think  we  are  authorized,  both  by  the 
reason  of  the  matter  and  the  authority  of  numerous  strongly 
analogous  American  cases,  to  consider  the  doctrine  as  ap^ 
plicable  to  a  landing  place  on  the  banks  of  a  river,  or  the 
shores  of  the  ocean,  and  its  bays  and  inlets  and  all  the  uses 
of  deposite  or  otherwiise  to  which  a  landing  place  may  be 
put. 

If  there  has  been  a  deliberate  act  by  the  owner  of  the  soil, 
setting  apart  a  portion  of  the  shore  for  a  public  landing  or  for 
a  place  of  deposite,  which  dedication  has  been  accepted  and 
eonfirmed,  either  by  frequent  public  use  or  by  individuals 
building,  making  roads,  or  other  arrangements  of  business 
with  reference  to  such  a  landing,  I  should  consider  it  as  set 
apart  to  the  public  use  ;  the  original  owner  reserving  to  him- 
self no  rights  whatever  but  such  as  are  compatible  with  the 
full  and  general  enjoyment  of  the  easement.  Such  a  dedica- 
tion, with  respect  to  highways,  may  be  made  either  by  express 
designation  in  maps,  deeds,  or  other  evidences  and  muniments 
of  property,  or  else  by  other  clear,  unequivocal  and  decisive 
acts  of  the  owner,  amounting  to  such  a  positive  manifestation 
as  cannot  be  mistaken,  to  make  a  permanent  abandonment  of 
.his  property  to  certain  specific  public  uses.  See  caeee  above 
cUed^  and  3  KeiU^s  Comm.  451. 

The  next  point  of  inquiry  then  is,  what  is  the  sort  and  de- 
gree of  evidence  admitted  or  required  by  the  law  in  order 
to  establish  such  a  public  right  to  the  qualified  use  and  en- 
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joyment  of  private  property  ?  Can  such  a  right  be  supported 
without  positive  and  direct  proof  that  the  land  had  been  de-^ 
liberately  appropriated  to  the  purposes  in  question  by  the 
owner  himself?  Or,  on  the  other  hand,  will  evidence  of  fre- 
quent and  continued  use  for  twenty  years  by  the  public 
with  claim  of  right  to  such  use,  be  sufficient  to  estab* 
Ksh  a  prescriptive  right  in  the  people  at  large,  as  it  would,  in 
similar  circumstances  of  a  private  claim,  establish  an  indi- 
vidual  right  to  an  easement  or  servitude  in  the  lands  of 
another. 

The  general  principle  of  prescription  is,  that  where  there 
is  an  undisputed  enjoyment  of  any  easement  of  way,  water^ 
drains,  party  wall,  or  any  incorporeal  right  aflecting  the 
lands  of  another,  without  interruption  for  twenty  years,  such 
exclusive  and  adverse  enjoyment  raises  a  prescription  of 
'title  to  the  easement  against  the  owner  of  the  soil  who  has 
not  asserted  his  opposing  rights.  Some  few  of  the  authori^' 
ties  even  give  to  the  presumption  the  effect  of  conclusive 
evidence  of  title  ;  but  all  agree  that  at  least  such  possession^ 
when  adverse  and  unrebutted,  imposes  on  court  and  jury 
the  necessity  of  presuming  a  grant.  This  last  is  the  more 
general  doctrine  of  the  books  and  authorities  of  our  own 
country.  Now  the  principle  of  prescription  i«  founded 
in  common  sense  and  the  observation  of  human  nature ;  for 
it  is  nothing  more  than  a  legal  and  somewhat  technical  ap» 
plication  of  the  rules  of  presumptive  evidence  :  a  species  of 
reasoning  which  regulates  the  conclusions  and  conduct  of 
all  men  in  the  daily  affairs  of  life.  The  presumption  of  a 
fact  is  the  conclusion  drawn  in  the  silence  of  all  positive 
proof,  from  such  existing  circumstances  as  common  expe- 
rience shews  ordinarily  to  accompany  or  follow  the  fact 
presumed.  One  of  the  greatest  of  modern  civilians  has  con- 
densed the  whole  philosophy  of  presumptive  evidence  into  a 
definition  of  six  words :  "  PresumptiOy  ex  eo  quod plerumque 
fit."  Cujas  as  quoted  by  Pothier.  Every  well  grounded 
presumption,  then,  is  but  an  inference  of  the  understanding 
from  the  common  observation  of  life  and  the  usual  motives 
and  conduct  of  mankind.  It  bears  the  same  character  in 
(he  law,  being  there,  nothing  more  than  the  same  inference 
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of  the  understanding  thrown  into  the  form  of  a  legal  rule 
and  sanctioned  by  former  judicial  decision.  Thus ;  where 
no  interest  has  been  paid  on  a  bond,  and  no  demand  proved 
thereon  for  twenty  years,  it  would  be  a  natural  inference  of 
the  understanding,  that  it  was  highly  probable  according  to 
the  common  course  of  human  dealings,  that  the  debt  had  in 
some  way  been  discharged  or  settled  or  voluntarily  given  up. 
Accordingly,  courts  will  recommend  it  to  the  jury  to  pre- 
sume that  it  was  discharged.  What  was  the  conclusion  of 
probability  in  particular  cases,  at  first,  has  now  been  made 
by  decision  a  legal  rule. 

How  the  doctrine  of  prescription  grows  out  of  the  pre- 
sumption of  reason,  cannot  be  better  explained  or  expressed 
than  it  has  been  by  Lord  Chancellor  Erskine,  in  a  beautiful 
and  philosophical  opinion,  worthy  of  the  earlier  and  most 
brilliant  days  of  that  eloquent  and  original  man.  '*  The  pre- 
sumption," says  he,  '<  from  length  of  time,.stands  upon  clear 
principle ;  it  is  built  upon  reason,  the  nature  and  character 
of  man,  and  the  result  of  human  experience.  It  resolves 
itself  into  this :  that  a  man  will  naturally  use  what  belongs 
to  him.  That  is  the  whole  principle.  It  has  been  said  that 
you  cannot  presume  unless  you  believe.  It  is  because  there 
are  no  means  of  creating  belief,  or  disbelief,  that  such  general 
presumptions  are  raised  upon  subjects,  on  which  there  are 
no  written  muniments  or  records.  Therefore  upon  the 
weakness  and  infirmity  of  all  human  tribunals  judging  of 
matters  of  antiquity,  instead  of  belief  which  must  be  the 
foundation  as  to  a  recent  transaction,  when  the  circumstan- 
ces are  incapable  of  forming  any  thing  like  belief  the  legal 
presumption  holds  the  place  of  particular  and  individual  be- 
lief." And  again  :  *'  Mankind,  from  the  infirmity  and  ne- 
cessity of  their  situation,  must,  for  the  preservation  of  their 
rights  of  property,  have  recourse  to  some  general  principles 
to  take  the  place  of  individual  and  spepific  belief,  which  can 
hold  only  as  to  matters  within  our  own  time,  and  on  which 
no  conclusion  can  be  formed  from  particular  and  individual 
knowledge."     Hilary  v.  fVatkins,  12  Vea.  265. 

It  is  on  such  grounds,  from  the  necessity  of  some  general 
rules  of  property^  from  public  policy    requiring  that  long 
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user  or  possession  should  not  be  disturbed,  and  from  the  or- 
dinary probability  that  in  most  cases  whete  one  man  has 
for  many  years  used  another's  property  with  claim  of  right 
to  do  so,  that  such  claim  was  morally  rightftfl  at  least,  if  not 
legally  so,  the  doctrine  of  prescription  as  to  private  rights 
was  originally  established  in  England,  and  has  been  gene- 
rally received  in  the  American  courts.  But  in  receiving 
the  rule  and  the  authorities  explaining  and  supporting  it,  we 
ought  to  go  beyond  the  letter  of  the  law,  and  to  look  back 
at  the  reasons  on  which  it  rests,  limiting  or  regulating  or 
rejecting  it,  as  the  particular  circumstances  of  our  times 
and  country  differ  from  those  of  England.  This  our  Amer- 
can  courts  have  not  hesitated  to  do  in  several  instances,  as  in 
varying  the  terms  of  prescription  in  different  states.  It  has 
accordingly  been  held,  that  the  presumption  of  grant  in  fa- 
vor of  ancient  lights^  does  not  apply  to  buildings  on  the  lots 
of  our  rapidly  increasing  cities  and  villages.  Parker  v. 
Foote^  19  Wendell,  309 ;  and  other  cases  of  similar  import 
will  be  found  in  the  reports  of  different  states.  The  same 
sort  of  natural  presumption  of  a  private  right  does  not  al- 
ways arise  here,  as  matter  of  inference,  from  the  same  cir- 
cumstances in  our  state  of  society  that  they  produce  in  an- 
other. The  legal  presumption  forming  a  prescriptive  right 
ought  to  be  accordingly  sometimes  modified,  and  American 
courts  have  done  so,  where  it  was  notorious  that  a  proprie- 
tor would  ordinarily,  in  this  country,  permit  his  neighbor  to 
have  a  certain  use  of  his  land  for  light  or  air  for  years,  with-r 
out  the  remotest  idea  of  relinquishing  any  single  right  him- 
self. 

Then,  bow  stands  the  doctrine  of  public  prescriptive 
rights  ?  The  doctrine  of  prescription  is  applied,  with  full 
force,  both  in  England  and  here,  to  public  roads  and  city 
streets.  Here,  this  English  rule  of  prescriptive  right  to  pub- 
lic roads  seems  to  me  to  have  been  wisely  adopted,  because 
its  presumption  is  in  unison  with  the  experience  of  our 
country,  and  in  conformity,  therefore,  with  the  sound  rea- 
soning of  presumptive  or  inferential  evidence.  The  publici- 
ty of  a  road  or  street,  its  notoriety  of  use,  the  total  incom- 
patibility of  any  other  use  or  occupation  of  the  surface  with 
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such  a  continued  transit — the  various  interests  of  parties 
which  grow  up  with  reference  to  it,  and  depend  more  or 
less  upon  its  preservation — the  benefit  or  convenience  re- 
sulting commonly  to  the  proprietor  himself;  all  these  cir- 
cumstances furnish  such  strong  presumptive  proof  of  a  vol- 
.untary  relinquishment  of  all  right  of  soil  incompatible  with 
the  public  transit,  that,  without  any  legal  rule  or  judicial 
authority,  they  would  be  decisive  with  a  jury  in  nineteen 
cases  out  of  twenty  as  to  the  owner's  intention.  We  have 
accordingly  adopts  the  decided  law  as  we  found  it,  con- 
verting the  ordinary  inference  of  reason  and  observation 
into  a  positive  legal  presumption,  establishing  a  right  by  le- 
gal prescription.  This  presumption  is,  moreover,  confirm- 
ed by  the  great  convenience  of  the  rule,  as  well  in  actual 
litigation  as  in  the  adjustment  of  numerous  rights  of  proper- 
ty dependent  upon  public  thoroughfares — all  of  which  would 
be  uncertain,  if  proof  of  actual  dedication  was  left  to  be 
made  out  by  parol  evidence,  after  an  enjoyment  of  twenty 
years. 

Can  we  on  this  authority,  and  for  the  same  reasons,  ex- 
tend this  rule  to  the  analogous  case  of  dedication  of  other 
rights  or  easements  in  land  to  public  use  ? 

The  first  objection  which  will  occur  to  such  an  extension 
is  the  absence  of  nearly  all  adjudged  authority  for  so  doing. 
Among  the  many  English  cases  in  the  law  of  prescription, 
collected  by  the  industry  of  counsel  or  of  the  learned  judge 
who  pronounced  the  judgment  of  the  supreme  court,  I  find 
none  that  carries  the  public  prescriptive  right  beyond  streets 
and  highways.  Indeed,  the  inference  to  be  drawn  from 
some  of  them,  (as  that  of  2  H.  Black.  393,  and  especially 
Judge  BuHer's  opinion,)  is  directly  hostile  to  any  such  doc- 
trine. Again :  in  the  numerous  American  cases,  I  find 
none  applying  the  rule  of  prescriptive  evidence  to  any  ded* 
icated  use  other  than  of  thoroughfares,  excepting  one  single 
case,  that  of  the  decision  of  the  supreme  court  of  Massa- 
chusetts in  8  Pick,  304 ;  the  high  authority  of  which,  and 
the  ability  and  learning  of  Judge  Wilde's  opinion,  I  cheer- 
fully acknowledge.  That  decision  is,  however,  in  contra- 
diction to  a  prior  one  of  the  same  court,  4  Pick.  145;  and 
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it  otherwise  stands  alone.  In  the  other  cases  where  dedi- 
cations to  public  uses  other  than  that  of  streets  and  roads 
have  been  upheld,  I  find  that  evidence  of  user  was  not  re- 
ceiTed  for  the  purpose  of  establishing  a  prescriptive  right 
or  legal  presumption  of  prior  dedication,  but  merely  in  con^ 
nection  with  other  evidence  to  prove  acttml  dedication,  and 
the  acceptance,  occupation  or  use  under  it  by  those  meant 
to  be  benefitted.  Long  user  is  not  relied  upon  as  sufficient 
presumptive  legal  evidence  of  dedication,  but  is  adduced  in 
the  same  manner  as  if  it  had  been  a  claim  resting  upon  a 
lost  deed,  where  use  and  occupation  might  serve  to  corrob- 
orate other  probable  evidence  of  the  existence  of  such  an 
instrument,  and  shew  the  acceptance  and  the  extent  of  the 
right  accruing  under  it.  Thus,  in  the  case  of  the  Lexing- 
ton Springy  Chief  Justice  Marshall,  after  stating  the  evi- 
dence, thus  recapitulates  :  *^  The  reasonableness  of  reserv- 
ing such  a  spring  for  public  uses,  the  concurrent  opinion  of 
all  the  settlers  that  it  was  reserved,  the  universal  admission 
of  all  that  it  was  never  understood  that  the  spring  lot  was 
drawn  by  any  individual,  the  early  appropriation  of  it  to 
public  uses,  the  length  of  time  permitted  to  elapse  without 
any  assertion  of  title,  the  fact  that  the  claimant  drew  anoth- 
er lot,  &c.,  are  decisive."  12  fVheaton,  583.  Again  :  in 
the  Cincinnati  case :  '^  The  fact  of  the  dedication  to  public 
use,"  says  Judge  Thompson,  <<  is  not  left  to  conjecture,  from 
the  circumstances  that  the  land  was  enjoyed  for  years  as 
a  common  ;  but  the  actual  dedication  is  established  by  the 
most  probable  and  certain  evidence."  6  Peters,  438.  So 
in  the  Vermont  cases,  1 1  Verm.  R.  480,  6  id.  355,  there 
was  evidence,  parol  or  documentory,  that  the  land  had  been 
set  apart,  and  the  evidence  of  user  went  to  support  this,  and 
to  shew  public  acceptance. 

Is  there,  then,  in  the  silence  of  authority,  any  thing  in  the 
reason  of  the  matter  to  raise  such  a  presumption  of  dedica- 
tion upon  evidence  of  long  user  in  a  case  like  the  one  before  us. 

The  ordinary  state  of  society  among  us,  and  our  man- 
ner and  habits  as  influenced  by  our  extensive  territory  and 
thinly  scattered  population ;  our  equality  of  condition ;  the 
extent  of  vacant  land  even  in  the  vicinity  of  large  towns ; 
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the  distance  or  absence  of  many  proprietors  ;  the  small  com- 
parative value  of  much  land  for  present  purposes,  which  the 
owner  often  rates  highly  for  its  future  and  contingent  pur- 
poses ;  the  frequency  of  permitted  uses  of  land  such  as  in 
other  countries  would  be  jealously  guarded  from  intrusion  ; 
the  familiarity  with  which  permission  is  presumed,  and  leave 
taken  as  a  matter  of  course,  and  this  without  complaint  or 
offence,  all  combine  to  exclude  such  a  presumption.  If  an 
owner  of  the  shore  permits  it  to  be  occupied  every  year  by  a 
temporary  depoaite  of  timber,  in  rafts,  as  we  often  see  along 
our  rivers  ;  if  a  vacant  field  near  a  village  is  used  for  years 
as  a  parade  ground  for  the  militia,  or  a  play  ground  for 
school  boys,  who  amongst  us  would  infer  from  those  facts  that 
the  proprietor  had  actually  and  designedly  relinquished  his 
property  to  the  public  for  those  uses  ?  Who  could  consider 
proof  of  such  use  for  twenty  years,  even  connected  with  a 
vague  notion  of  right  in  those  who  thus  used  it,  sufficient 
evidence  of  an  actual  abandonment  of  the  land  to  the  public, 
whilst  the  owner  still  continued  to  exercise  over  it  all  the 
other  evidences  and  rights  of  property  ? 

This  is  not  what  commonly  happens  here.  It  is  not  that 
^'  quod  plerumque  fit,^^  according  to  the  civil  law  definition. 
Every  day's  experience  here,  shows  the  contrary.  Such 
permitted  use  of  shores  or  vacant  grounds,  is  allowed  for 
years  without  the  slightest  idea  of  an  actual  surrender  of  any 
rights  of  Qfoperty.  Actual  and  formal  grants  of  land  to  pub- 
lic uses  are  common  enough  with  us.  But  the  mere  circum- 
stances of  use  by  other  persons  occur  a  thousand  times  with- 
out any  such  surrender.  It  ought  not,  therefore,  to  be  pre- 
sumed from  them,  with  us,  as  if  they  were  its  usual  and  cer- 
tain accompanying  indications. 

It  is  then,  not  only  from  the  absence  of  legal  authority, 
but  moreover  and  especially  from  the  absolute  improbabil- 
ity of  any  such  presumption  in  this  and  similar  cases,  that  I 
must  reject  the  idea  that  a  prescriptive  right  in  the  inhabi- 
tants of  the  state  can  be  acquired  merely  by  common  user 
of  land  for  other  purposes  than  those  of  roads  and  streets. 
Nor  can  I  perceive  the  same  necessity  or  good  policy  in  al- 
lowing mere   prescriptive  public  rights  ia  such  cases  that 
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(here  is   for  applying   the  doctrine  to  highways.     The  bal- 
ance of  public  utility,  in  my  judgment,  inclines  the  other 
way.     Landiog  places,   watering  places,  open  grounds  in 
towns  and  villages,  are  all  of  that  nature,  that  the  proprietor 
may  permit  others  to  use  them  to  a  great  extent  without 
lessening  his  own   use  or  enjoyment.     It  is  neither  just 
o^  politic  to  make  such  liberal  permissions,  hazardous  to  the 
rights  of  property.     I  fully  agree  with  Judge  CoweUy   that 
"  considering  our  eitensive  lines  of  coast,  lakes  and  rivers, 
the  long  public  enjoyment  of  landings  on  mere  courtesy,  and 
under  the  notion  of  mere  license,  revokable  when  the  resort 
should  become  inconvenient ;  considering  like  circumstances 
in  respect  to  other  objects — watering  places  at  the  shore, 
and  in  creeks,  springs  and  wells,  a  rule  of  law  which  should 
admit  the  possibility  of  turning  such  enjoyment  into  pre- 
scriptive and  absolute  right  on  the  part  of  the  public  would 
open  a  field  of  litigation,  which  no  community  could  endure. 
What  is  still  worse  in  a  moral  point  of  view,  would  be  per- 
verting neighborhood  forbearance  and  good  nature,  to  the 
destruction  of  important  rights."     In  addition  to  these  con- 
siderations, the  peculiar   character  of  our  institutions  and 
legislation  aSbrd  another  and  most  cogent  argument  against 
extending  the  legal  rule  of  public  prescriptive  right  beyond 
the  limit  which  it  has  already  reached.     There  is  no  neces- 
sity of  public  convenience  that  demands  it,  whilst  private 
convenience  and  individual  rights  might  often  be  severely 
injured.     Nothing,  as  the  experience  of  every  winter's  legis- 
lation shows  us  is  more  easy,  than  for  the  public  to  obtain 
by  law  such  a  right  to  an  easement,  enjoyment  or  general 
use  of  property,  as  any  considerable  number  of  citizens  find 
useful  or  desirable,  by  means  of  law  and  of  payment  of  an 
adequate  compensation.     This  may  often  be  obtained  under 
existing  laws,  as  those  for  city   or  local  improvements,  paid 
for  by  assessments;  or  it  mny^  be  done  by  special  law  pass- 
ed on  petition,  when  if^  the  public  interests  demand  it,  the 
interest   of  the   individual   must   yield,    provided   an   ade- 
quate  compensation   be  secured.     In  every  such  case,  full 
justice  may  be  done  to  the  individual ;  whilst  the  existence 
of  the  mere  public  prescriptive   right  growing  out  of  good 
Vol.  XXI r.  61 
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natured  or  careless  permission,  would  commonly  work  great 
hardship  and  wrong. 

My  whole  view  of  the  doctrine  is  accordingly  this :  AH 
sorts  of  easements  and  rights  to  enjoyment  of  land,  whether 
of  use  or  of  pleasure,  which  may  be  acquired  by  an  individ- 
ual by  grant  or  prescription^  may  also  be  acquired  by  the 
public  by  actual  dedication  ;  and  that  the  public  right  whea 
acquired,  stands  on  the  same  ground  as  the  right  lo^  streets 
and  roads.  But,  excepting  only^  the  case  of  roads  or  streets, 
such  dedication  cannot  be  presumed  as  a  mere  legal  infer- 
ence from  a  prescriptive  user,  but  should  be  proved  to  have 
been  made  by  writing  or  by  public  and  unequivocal  declara- 
tions or  acts  ;  that  the  evidence  of  user  is  good  only  to  shew 
that  such  dedication  was  accepted  and  enjoyed,  and'  to  ear^ 
roborate  or  explain  other  evidence  or  probabilities.  This  is 
not  precisely  the  doctrine  of  the  supreme  court,  but  it  covers 
the  decision  made  under  their  direction  by  the  judge  at  the 
second  trial,  '^  that  the  public  could  not  acquire  any  right  by 
user  to  the  landing  in^questton,"  to  which  the  defendant  be- 
low excepted. 

On  the  other  points  of  local  law  I  adopt  the  construction 
and  conclusions  ot  the  supreme  court,  and  shall  therefore 
vote  for  affirming  their  decision. 

On  the  question  being  put,  ShaU  this  judgment  ^be  revere^ 
ed  1  All  the  members  of  the  court  present  who  had  beard 
the  argument,  with  the  exception  of  the  President  of  the 
Senate,  and  Senators  Fubm an,  Matnabd  and  Works,  voted 
in  the  negative.  Whereupon  the  judgment  of  the  supreme 
court  was  affirmed. 
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Darling  and  others,  appellants,  and  Rogers  &  Sagort, 

respondents. 

An  MfigBmeift  of  tmZ  ««te<afor  the  benefit  of  creditors,  yfon  trust,  to  $ell 
or  mortgage  the  same  and  apply  the  proceeds  to  the  pajment  of  debts,  is 
a  iFalid  instrument  under  the  statute  of  uses  and  trusts  as  to  the  trust  to 
sell,  notwithstanding  that  the  trust  to  mortgage,  being  for  the  benefit  of 
cmMUoto  at  large,  is  void.  The  rale  «t  re#  magio  9aleai  quam  pereat  gor- 
erns  in  such  a  case,  and  applies  as  well  where  what  is  void  is  declared  so 
byotaUtte,  as  when  it  is  so  at  common  law,  unless  the  prohibitory  enact- 
ment declares  that  the  deed  by  which  the  thing  be  done  shall  be  void. 

it  seems  that  bad  the  trust,  to  mortgage  been  created  for  the  purpose  of  rais- 
ing funds  to  pay  charges  upon  the  land,  such  as  judgments  and  mort- 
gages, it  would  have  been  held  valid, 

• 

Appeal  from  chancery.  On  the  12lh  November,  1836, 
Thomas  Darling  made  an  assignment  of  all  his  real  'and 
personal  estate  to  Leonard  Kip  and  Joseph  F.  Darling,  and 
accompanied  the  assignment  with  five  deeds  of  the  same 
date,  conveying  specific  parcels  of  real  estate  to  his  assignees, 
which  deeds  were  executed  by  him  and  his  wife.  The 
property  assigned  and  conveyed  by  a  schedule  accompany- 
ing the  papers  was  valued  at  |) 94,724.  In  the  assignment 
it  was  stated,  that  the  object  of  the  assignor  in  its  execution 
was  to  make  over  and  secure  to  bis  creditors,  or  to  the  as-' 
signees  in  trust  for  them,  all  his  estate  real  and  personal. 
The  trusts  declared  were  that  the  assignees  should,  with  all 
due  diligence,  sell  and  dispose  of  the  estate,  real  and  pet" 
sonal,  at  auction  or  private  sale,  for  the  most  moneys  that 
could  be  gotten  for  the  same,  or  to  mortgage  the  real  estatSj 
or  any  part  thereof,  as  they  should  deem  most  advisable 
and  best  calculated  to  be  the  most  productive  and  advanta- 
geous ;  and  collect  the  debts ;  and,  from  the  proceeds  after 
deducting  costs,  charges  and  expenses,  pay  certain  preferred 
creditors,  ^Nhose  debts  were  estimated  at  $70,082,43,  and 
with  the  residue  of  the  proceeds  pay  and  satisfy  the  remain^ 
ing  creditors  of  the  assignor.  Then  followed  a  potoer  <^ 
attorney  to  the  assignees  to  collect  debts.  In  October,  1837, 
the  respondents  filed  a  creditors'  bill  in  the  court  of  chan- 
cery, alleging  the  obtaining  of  a  judgment  in  their  favor  and 


484  CASES  IN  THE  COURT  OP  ERRORS. 

Darling  ▼.  Rogers. 

a  return  of  nulla  bona,  &c.  and  charging  the  assignment  of 
the  12th  November,  183.6,  to  he  fraudulent,  praying  a  di&- 
covery,  that  the  assignment  might  be  declared  void  and  a 
receiver  appointed,  and  also  praying  for  an  injunction  res- 
training the  assignor  from  disposing  of  any  of  his  property, 
and  restraining  the  assignees  from  selling,  mortgaging  or 
.otherwise  encumbering  the  property  assigned  to  them,  or 
parting  with  the  same  in  any  way,  until  the  order  of  the 
court.  The  assignor  and  assignees  put  in  separate  answers, 
acknowledging  the  assignnient,  but  denying  all  fraud,  &c. 
In  April,  1838,  a  motion  was  made  by  the  complainants  be- 
low for  the  appointment  of  a  receiver,  and  at  the  same  time 
a  motion  was  made  by  the  defendatfls  to  dissolve  the  injuocr 
lion  which  had  been  granted  according  to  the  prayer  of  the 
bill.  The  Chancellor  thereupon  made  an  order  adjudge 
ing  and  declaring  that  no  estate  in  the  real  property  of  Thom- 
as Darling  vested  in  the  assignees  by  virtue  of  the  assign- 
ment and  conveyances  executed  to  them,  and  made  a  refer- 
ence to  a  master  to  appoint  a  receiver  of  the  rents  and  profits 
of  the  real  estate,  authorizing  him  to  execute  leases,  and 
requiring  the  assignees  to  give  their  assent  to  the  leases. 
As  to  the  motion  to  dissolve  the  injunction :  the  Chancel- 
lor denied  it  as  respected  the  assignor,  and  in  respect 
to  the  assignees,  modified  it  as  it  regarded  the  real  estate 
so  far  as  to  authorize  the  assignees  to  sell  the  real  estate  in 
case  the  receiver  approved  the  sale  :  the  purchase  money  to 
be  deposited  in  a  trust  company,  and  in  case  of  sales  oq 
credit,  the  bonds  and  mortgages  to  be  taken  in  the  name  of 
the  assistant  register  and  deposited  with  him.  In  respect  to 
the  personal  property  assigned,  the  injunction  was  wholly 
dissolved.  From  the  order  thus  made  the  assignor  and  asr 
signees  respectively  appealed.  The  appeal  was  argued  ia 
this  court  by 

A.  L.  Robertson  fy  S.  Stevens,  for  the  appellants,  who 
argued  that  fraud  being  denied  and  not  proved,  the  assiga- 
roent  was  valid  unless  rendered  void  as  creating  a  trust  not 
authorized  by  the  statute.  The  general  object  of  the  assign^ 
meat  in  respect  to  the  real  estate  wds  to  convert  it  into  money 
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for  the  benefit  of  creditors,  and  to  accomplish  that  intent  the 
assignees  were  authorized  by  the  assignment  to  sell  or  mort- 
gage the  property.  Both  trusts  were  valid  within  the  pro* 
visions  of  the  statute.  The  trust  to  sell  is  indisputable,  and 
the  trust  to  mortgage  is  equally  so  when  conferred  to  be 
exercised ybr  the  benefit  of  creditors.  But  if  otherwise,  the 
latter  trust  cannot  destroy  the  former  ;  only  that  trust  which 
is  unauthorized  is  void,  and  that  which  is  authorised,  viz.  the 
trust  to  selly  remains.  They  further  argued  that  if  the  as- 
signment  should  be  deemed  void  as  creating  a  trust  not  au- 
thorized by  the  statute,  it  is  valid  as  creating  a  pouter  in  trusty- 
and  if  so,  the  Chancellor  erred  in  directing  the  property  to 
be  placed  iu  the  bands  of  a  receiver;  and  if  the  authority 
to  mortgage  is  not  authorized  either  as  a  trust  or  power  in 
trusty  and  the  trust  to  sell  falls  with  it,  then  the  interest  of 
the  cestuis  que  trust  in  the  lands  is  converted  into  a  legal 
estate.  They  also  insisted  that  the  decretal  order  was  er- 
roneous is  assuming  jurisdiction  for  the  court  of  chancery, 
in  a  case  where  fraud  could  not  be  assumed,  to  apply  the 
real  estate  of  a  judgment  debtor  to  the  satisfaction  of  the 
judgment ;  and  was  also  erroneous  in  compelling  the  as- 
signees to  use  the  estate  granted  to  them  to  protect  leases 
made  by  the  receiver. 

F.  B,  Cutting,  for  the  respondents,  submitted  and  insist- 
ed upon  the  following  points : 

I.  The  express  trust  contained  in  the  assignment  to  sell 
sr  mortgage  the  real  estate  assigned  for  the  benefit  of  cred- 
itors, is  prohibited  by  the  article  of  the  revised  statutes  rela- 
tive to  uses  and  trusts. 

II.  The  express  trust  to  mortgage  the  assigned  property, 
being  an  express  trust  not  authorized  by  the  revised  statutes, 
•no  estate  vested  in  the  trustees  by  the  assignment. 

III.  The  absolute  conveyances  of  the  land  executed  at 
•Che  time  of  the  assignment,  by  Thomas  Darling  and  his  wife, 
if  considered  as  a  part  of  the  assignment,  conveyed  no  title 
whatever  to  the  trustees.  If  considered  as  separate  and 
distinct  instisments,  tliey  are  void  as  against  the  complain- 
ants, being  absolute  conveyances  of  the  debtor's  property, 
yithout  consideration. 
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IV.  The  assignment  was  an  attempt  by  a  debtor  in  failing 
circumstances,  to  place  his  property  beyond  the  reach  of 
creditors,  by  creating  a  trust  estate  in  the  hands  of  his  as- 
signees, which  would  operate  to  delay  and  hinder  the  collec- 
tion of  debts.  The  assignment  is  for  this  reason  void  as 
against  the  complainants. 

After  advisement,  the  following  opinions  were  delivered : 

By  Justice  Cowen.  I  ai^  inclined  to  think  that  the  only 
question  necessarily  involved  in  the  order  appealed  from, 
relates  to  the  validity  of  the  assignment  from  Thomas  Dar- 
ling. This  must  be  taken  to  have  been  executed  with  perfect 
integrity  of  purpose,  for  fraud  is  denied  by  the  answers,  and 
there  is  no  proof  to  establish  its  existence ;  nor  can  it  be 
inferred  from  the  character  of  the  deeds  by  which  the  as- 
signment was  eflected.  These  were  executed  with  the 
requisite  solemnity,  and  were  sufficient  in  form  to  transfer 
all  Darling's  interest  in  his  real  and  personal  property.  The 
trust  declared  was,  it  is  admitted,  valid  in  respect  to  the  per- 
sonal estate ;  and  would  have  been  equally  so  of  the  real 
estate,  for  the  purpose  of  selling  it,  had  it  been  confined  to 
that.  The  1  R.  S.  722,  3,  2d  ed.  ^  55,  of  the  article  con- 
cerning uses  and  trusts,  allows  express  trusts,  1  •  "To  sell  lands 
for  the  benefit  of  creditors ;  2.  To  sell,  mortgage  or  lease 
lands  for  the  benefit  of  legatees,  or  for  the  purpose  of  satisfy- 
ing any  charge  thereon  ;"  and  by  the  previous  section,  45, 
uses  and  trusts,  except  as  authorized  and  modified  by  that 
article  are  abolished.  The  article  no  where  authorizes,  in 
terms,  an  express  trust  to  mortgage  lands  for  the  benefit  of 
creditors ;  and  though,  as  a  general  rule,  a  trust  to  sell  land 
and  distribute  the  proceeds  shall  be  construed  liberally,  and 
might  include  a  power  to  mortgage,  yet,  when  the  two  sab- 
divisions  cited  are  read  in  connection,  there  is  great  difficulty 
in  saying  that  the  legislature  did  not  here  use  the  former 
words  in  their  strict  sense,  which,  when  applied  to  lands, would 
only  confer  the  power  to  give  a  deed  of  bargain  and  sale.  In 
the  very  same  section,  indeed  the  same  senten^,  the  words 
sell  and  mortgage  are  evidently  used  to  exffesa  different 
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meanings,  though  applied  to  the  same  subject,  and  employed 
for  the  same  general  object,  the  distribution  of  the  proceeds. 
I  am,  therefore,  inclined  to  think  that  the  assignment  failed 
in  the  attempt  to  raise  a  trust  for  mortgaging  these  lands. 
It  was  among  the  express  trusts  which  were  abolished  by  the 
45th  section  ;  and  perhaps  it  would  not  vary  the  result  in  the 
present  stage  of  the  cause,  should  we  think  the  attempt 
might  avail  as  a  power  in  trust. 

My  opinion  is  that  it  cannot  be  allowed  as  an  express  trust. 
But  then  the  more  material  inquiry  arises,  whether  a  failure 
in  this  particular  shall  destroy  the  whole  deed.  The  same 
instrument  is  employed  to  convey  both  the  personal  and  real 
property*  I  speak  in  the  singular,  for  all  the  deeds  are  but  one 
instrument.  The  law  allows  the  trust  to  be  valid  in  respect 
to  the  personal  property  >  and  the  learned  Chancellor  him* 
self  does  not  disturb  this  in  the  hands  of  the  assignees.  The 
same  breath  created  a  trust  equally  legal  in  respect  to  the 
feal  estate,  a  trust,  to  seU  for  the  benefit  of  creditors.  So 
far  the  assignor  had  complete  power,  and  he  exercised  it. 
He  conveyed  his  rea)  and  personal  estate,  in  trust  to  be  sold, 
and  bftve  the  proceeds  distributed  among  his  creditors.  The 
whole  is  one  trust  created  by  the  same  words.  The  assign- 
ment is  thus  complete,  answering  to  the  intent  of  the  parties 
and  legally  operative.  It  is  admitted  to  be  honest  and  con- 
scientious. 

But  a  clause  has  found  its  way  into  this  instrument,  by 
which  it  is  declared,  not  only  that  the  assignees  may  sell 
the  real  and  personal  property,  and  collect  debts  and  dis- 
tribute the  proceeds  in  payment  of  creditors  ;  but  the  scriv- 
ener has  added,  what  is  perfectly  void — that  the  trustees 
may  also  in  their  discretion  mortgage  that  part  of  the  prop- 
erty which  lies  in  the  shape  of  land  ;  and  this  is  interposed 
as  an  objection,  to  subvert  the  whole  transaction.  I  mistake. 
The  nullity  is  admitted  to  be  innoxious,  with  regard  to  one 
part  of  the  trust  clause  to  sell — that  is  left  to  operate  ;  but 
over  the  other  half  it  is  said  to  come  like  a  paralysis,  ren- 
dering the  assignment  wholly  inoperative  with  regard  to  the 
real  estate.  The  addition  is  innocent  in  its  own  nature, 
and  was  probably  inadvertent,  arising  from  the  scrivener's 
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following  old  precedents.  The  power  to  mortgage  is  gener- 
ally but  a  matter  of  form  in  these  assignments  for  the  benefit 
of  creditors ;  for  no  one  supposes  that  any  thing  short  of  a 
sale  for  the  full  value  will  answer  the  exigency  of  the  case ; 
and  the  legislature,  unwilling  to  OHiltiply  idle  trusts^  took 
away  the  power  to  sanction  a  mortgage  by  way  of  express 
trust.  I  can  think  of  no  other  motive ;  for,  under  possible 
circumstances,  a  trust  to  mortgage  might  be  proper.  But 
the  whole  is  a  mere  question  of  authority.  The  debtor  has 
given  a  deed  with  trusts  which  are  [>erfectly  valid  to  a  cer- 
tain extent ;  he  has  completely  exhausted  the  power  confer- 
red by  law  in  raising  a  trust  to  sell ;  and  the  question  is 
whether,  because  in  one  idle  particular  he  happens  to  have 
gone  beyond  his  strength,  and  failed,  every  thing  that  is 
well  done  must  fail  with  it.  I  think  all  must  agree  that 
there  is  nothing  in  the  nature  of  things  which  calls  for  such 
a  result.  No  authority  was  cited  on  the  argument ;  none 
by  the  learned  chancellor,  ih  the  coof  se  of  his  opinion,  giving 
the  least  countenance  to  the  doctrine  that  the  provisions 
in  a  deed  which  are  in  themselves  available  shall  be  frustra- 
ted by  any  effort  of  the  grantor  to  create  a  right,  or  impose 
a  condition  or  restriction,  which  is  void,  as  being  beyond  his 
legal  power.  I  therefore  feel  authorized  to  say  there  is  no 
such  authority.  It  shall  be  my  business  to  show  that  there 
arc  several  the  other  way.  I  know  of  none  which  gives  the 
least  color  to  the  objection  which  is  raised  against  this  deed 
operating,  as  far  as  its  provisions  are  lawful ;  and,  from  the 
groat  number  of  authorities  which  go  to  support  it,  I  feel 
authorized  to  infer  that  there  is  no  book  of  the  law  which, 
when  correctly  understood,  ought  to  leave  us  in  doubt. 

The  principle  on  which  judges  are  called  to  act  in  regard 
to  all  contracts  and  assurances  is,  ut  res  magis  valecU  quam 
pereat :  that  is  to  say,  the  instrument  in  question  should 
rather  be  made  available  than  suffered  to  fail.  But  I  do 
not  propose  to  detain  the  court  with  analogies  drawn  from 
this  rule,  as  applied  to  instruments  of  a  charactor  other 
than  that  which  is  under  consideration.  That  the  maxim 
is  applicable  to  every  sort  of  writing  by  which  legal  rights 
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are  created  or  transferred,  may  serve  to  admonish  this  high 
tribunal  of  the  great  Sanger,  under  any  circumstances  to  be 
apprehended,  of  weakening  its  force  or  narrowing  the  sphere  of 
its  operation ;  but  the  case  in  hand,  which  raises  the  inquiry 
upon  a  deed,  will,  I  think,  be  found  entirely  disposed  of  by 
the  force  of  direct  authority.  Before  going  to  that,  however, 
I  will  call  the  attention  of  the  court  to  the  general  direction 
which  the  statute  has  given  to  us.  The  2  R.  S.  740,  ^  2, 
2d  ed,  directs,  that  *' in  the  construction  of  every  instrument 
creating  or  conveying,  or  authorizing  the  creation  or  convey- 
ance of  any  estate  or  interest  in  lands,  it  simll  be  the  duty  of 
courts  of  justice  to  carry  into  effect  the  intent  of  the  parties, 
so  far  as  such  intent  can  be  collected  from  the  whole  instru- 
ment, and  is  consistent  with  the  rules  of  law."  In  framing 
this  statute,  I  have  no  doubt,  the  revisers  had  in  view  the  re- 
marks of  Lord  Chief  Justice  Hobarty  in  the  Earl  of  Clan- 
rickard's  case,  Hob,  R.  2*77.  Fie  says  :  "  I  do  exceedingly 
commend  the  judges  that  arc  curious  and  almost  subtil,  astutij 
(which  is  the  word  used  in  the  proverbs  of  Solomon,  in  a 
good  sense,  when  it  is  to  a  good  end,)  to  invent  reasons  and 
means  to  make  acts  according  to  the  just  intent  of  the  par- 
ties, and  to  avoid  wrong  and  injury  which  by  rigid  rules  may 
be  wrought  out  of  the  act."  This  remark  is  cited  and  approved 
by  Lord  Chief  Justice  Hale  in  Crossing  v.  Scudamore,  1 
Ventr.  141,  and  again  by  fVilles,  Ch.  J.  in  Roe,  ex.  dem» 
Wilkinson  v.  Tranmarr,  miles'  JR.^32,  4  ;  2  fVils.  75,  78. 
fVilles,  Ch,  J.  in  the  latter  case  cites  Shep,  Touch,  82,  3.  At 
page  87  of  that  work,  Rule  5  on  the  construction  of  deeds  is 
thus  laid  down  :  that  it  be  such  ^'  as  the  whole  deed  and 
every  part  of  it  may  talie  effect,  and  as  much  effect  as  may 
be  to  that  purpose  for  which  it  is  made,  so  as  when  the  deed 
cannot  take  effect  according  to  the  letter,  it  be  construed  so 
as  it  may  take  some  effect  or  other."  The  rule  is  well 
illustrated  in  Bredoh's  case,  I  Rep.  76,  where  several  cases 
are  given  of  attempts  to  grant  estates  of  greater  extent  than 
the  grantors  had  power  to  convey,  qnd  yet  the  grants  were 
held  good  to  the  extent  of  their  power.  Apply  the  rule  in 
Shepard's  Touchstone,  Here  is  a  deeft  which  conveys 
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Thomas  Darling's  estate  in  trust  to  sell ;  it  then  adds  a  trust 
to  mortgagey  which  is  void.  Sheppard  says :  <'  Let  it  receive 
as  much  effect  as  may  be  to  that  end  for  which  it  was  made.'' 
Here  let  it  have  the  effect  to  create  a  trust  to  sell  for  the 
benefit  of  creditors,  though  Darling  had  no  power  to  say  they 
might  also  mortgage.  This  rule  is  the  same,  whether  the 
restraint  be  imposed  by  a  statute  or  the  common  law.  That 
was  distinctly  held  in  Doe,  ex  dem.  Thompson,  ▼.  Pitcher,  2 
Marsh,  61;  6  Taunt.  369.  There,  a  deed  of  land  wasl^given, 
in  respect  to  part  of  which,  it  was  void  by  the  statute  of 
mortmain  ;  and  it  was  therefore  insisted  that  it  was  void  for 
the  whole.  Ch.  J.  Gibbs  said  it  was  admitted  that  if  the 
case  stood  on  the  common  law,  the  deed  would  be  void  as  to 
so  much  only  as  fell  within  the  objection.  He  then  adds : 
'<  The  truth  is,  there  is  no  difference  between  a  transaction 
illegal  at  common  law,  and  by  statute  ;  and  the  objection  be- 
ing that  this  deed  conveys  property,  in  a  way  that  is  prohibit 
ted,  whether  by  the  common  law  or  by  statute,  the  construc- 
tion is  the  same.  Taking  it  to  go  no  further  than  as  I  now 
state,  it  follows  that  that  which  conveys  illegally  is  void,  and 
that  which  conveys  legally  is  valid.  A  statute,  when  it  pro* 
hibits  a  thing,  may  go  farther,  and  say  that  the  deed  by  which 
it  is  done  shall  be  void,  and  then  a  court  of  law  must  decide 
it  is  void  to  all  intents  and  purposes,  because  the  legislature 
has  said  so."  In  the  case  at  bar,  the  learned  chancellor 
admits  that  there  is  no  statute  declaring  the  deed  before  us 
totally  void,  because  a  part  of  it  may  be  inoperative.  On 
the  contrary,  the  statute  expressly  declares,  in  the  spirit 
of  the  common  law,  that  we  shall  carry  deeds  into  effect 
according  to  the  intent  of  the  parties,  so  far  as  we  can 
see  the  intent,  and  so  far  as  it  is  consistent  with  the  rules 
of  ]aw.  This  deed  is  consistent  in  all  except  the  trust 
to  mortgage.  The  chancellor  so  regarded  it  in  respect  to 
the  personal  estate.  I  think  he  should  also  have  incia- 
ded  the  real  estate  and  the  trust  to  sell.  He  did  nof,  in  mjr 
opinion,  go  far 'enough  ;  and,  therefore,  the  decree  should  bo 
reversed^ 
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By  Senator  Vekplanck.  The  chancellor  has  here  adjudg- 
ed that  no  estate  in  the  real  property  of  Thomas  Darling 
▼ested  in  his  assignees,  by  virtue  of  the  deed  of  assignnnent, 
and  the  subsequent  conveyances  made  to  them.  The  assign- 
ment was  in  trust.  '^  to  sell  or  mortgage  this  real  estate  as 
the  assignees  should  deem  most  advisable  and  productive/' 
for  the  benefit  of  creditors.  The  chancellor  considers  the 
express  trust  to  mortgage  the  assigned  property  as  a  trust 
prohibited  by  the  revised  statutes,  and  that  therefore  no  estate 
vests  in  the  trustees  by  this  assignment.  Upon  the  fullest  ex* 
amination  I  have  been  able  to  give  to  the  subject,  I  have 
come  to  a  different  confclusion,  and  bold  that  the  assignment 
is  good  and  should  be  sustained. 

There  are  two  separate  and  distinct  grounds  upon  which  I 
rest  this  opinion— either  of  which  I  deem  sufficient  to  sustain 
the  assignment^  and  t  consider  both  of  them  as  solid. 
•  I.  The  trust  to  sell,  for  the  benefit  of  creditors,  is  provi- 
ded for  by  the  first  provision  of  section  55,  of  the  article 
«  Of  Uses  and  Trusts."  1  R.  S.  728.  "  Express  trusts  may 
be  created  for  either  of  the  following  purposes:  I.  To  sell 
lands  for  the  benefit  of  creditors."  The  trust  to  mortgage, 
I  regard  as  equally  good  under  the  second  head  of  this  sec- 
tion.  ^*  2.  To  sell,  mortgage  or  lease  lands  for  tjie  benefit 
of  legatees,  or  for  the  purpose  %>(  satisfying  any  charge 
thereon."  The  word  charge,  in  its  legal  acceptation,  has  a 
tery  bro^d  meaning.  It  includes  payments!  charged  upon 
land  by  devise,  as  legacies ;  those  by  deed,  as  rents,  annui- 
ties and  mortgages;  those  by  operation,  of  law  for  public 
purposes,  as  taxes  and  assessments ;  those  by  effect  of  law, 
in  private  suit,  as  judgments.  In  the  dictionaries  and  di- 
gests of  the  common  law,  by  no  means  the  best  expounders 
of  the  reason  of  the  law,  but  of  necessity  the  best  interpre- 
ters of  its  vocabulary,  the  word  charge  is  used  in  this  lati- 
tude* I  cite  Jacobus  Law  Diet,  word  "  Charge,"  and  refer 
to  the  authorities  there  enumerated.  <<  Lands  may  be 
charged  divers  ways,  as  by  grant  of  rent  out  of  it,  by  stat- 
utes, by  judgments,  conditions,"  &c.  See  also  Tomlin^s  Ll 
Diet,  to  the  same  effect.  I  cite  these  legal  lexicographers, 
in  preference  to  what  on  other  poiAts  would  be  higher  au- 
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thority,  bcause  tliey  shew  the  general  and  familiar  legal  use  of 
the  word  charge^  before  and  at  the  time  of  the  enactment  of 
our  statute.  Our  revised  statutes  apply  it  in  the  same  way, 
especistlly  as  to  judgooents,  thus  afibrding  the  best  interpreta- 
tion of  the  legislative  meaning  of  the  word  in  the  article  now 
under  consideration.  *^  All  judgments  hereafter  rendered  in 
any  court  of  record,  shall  bind  and  be  a  cfiarge  upon  the 
lands,  tenements,  real  estate  and  chattels  real,  of  every  per- 
son, against  whom  any  such  judgment  shall  be  rendered."  2 
B.  S.  359. 

It  appears  from  the  case,  it  being  alleged  by  the  assignees 
and  not  contradicted,  that  besides  the  judgment  of  the  respon- 
dents, there  were  other  and  prior  judgments  to  a  large  amount 
against  Darling,  all  being  by  law  charges  upon  his  real  estate* 
A  schedule  annexed  to  the  assignment,  and  referred  to  in  it, 
also  mentions  a  mortgage  of  ten  thousand  dollars  charged 
upon  a  part  of  the  lands.  Now,  the  satisfying  of  such  judg^* 
ments  seems  to  be  a  valid  purpose  for  a  trust.  So,  too,  might 
be  the  paying  of  a  mortgage,  covering  a  large  saleable  prop- 
erty, by  means  of  a  new  one,  or  a  part  of  the  same  real  estate, 
or  on  better  terms  of  time  or  interest. 

The  chancellor  has  said,  'Uhat  in  the  case  of  trusts  to 
sell  or  mortgage  lands  for  the  benefit  of  legatees,  or  to  sat- 
isfy charges  thereon,  the  legislature  has  been  careful  not  to 
vest  the  legal  estate  in  the  trustee" — citing  1  R.  S.  729, 
<^  56.  I  do  not  so  read  the  statute.  There  are  various 
sorts  of  trusts  that  may  be  legally  created  under  the  second 
subdivision  of  ^  55,  abov*e  quoted.  Part  of  these  are  trusts 
arising  under  devises^  "  where  the  trust  is  created  to  sell  oc 
mortgage  lands  for  the  benefit  of  legatees ;"  to  those,  the 
56th  section  referred  to  by  the  chancellor,  directly  applies, 
by  enacting  that  a  devise  of  lands  to  be  sold  or  mortga- 
ged, (except  in  certain  cases,)  shall  vest  no  estate  in  the 
trustees,  but  shall  be  good  only  as  a  power.  But  the  stat- 
ute is  much  broader  than  this,  in  the  clause  enumerating 
the  purposes  for  which  a  valid  trust  may  be  created.  It 
allows  them  to  be  created,  as  we  have  seen,  "  to  sell  or  mort- 
gage for  the  purpose  of  satisfying  any  charge  on  the  lands  *^ 
conveyed.     The  limitation  of  the  56th  section  is  confined  ta 
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devises,  and  is  an  exception  to  the  more  general  rule  pre- 
scribed by  the  statute  in  <^  60.  '*  Every  express  trust,  valid 
as  such  in  its  creation,  eJtcept  as  herein  otherwise-  provided, 
shall  vest  the  whole  estate  in  the  trustees,  in  law  and  in 
equity,  subject  only  to  the  execution  of  the  trust."  The 
trust  created  to  sell  for  the  benefit  of  credHors  generally, 
being  valid  undoubtedly,  and  the  express  words  of  the  first 
subdivision  of  ^  55,  the  trust  to  mortgage  seems  equally 
valid  for  the  benefit  of  judgment  creditors,  and  the  satis- 
fying their  charges  upon  the  land,  as  well  as  that  of  the 
mortgage  mentioned  in  the  schedule  annexed  to  the  assign- 
ment. 

The  only  doubt  then,  as  to  the  validity  of  the  assignment, 
must  arise  from  the  general  language  of  the  alternative  di- 
rection to  sell  or  mortgage,  as  the  assignees  might  deenr 
most  advisable.  There  could  be  no  room  for  doubt,  if  the 
trust  had  been  to  sell  for  the  benefit  of  all  creditors — or  to 
mortgage,  if  deemed  more  advisable  for  satisfying  the 
charges  of  judgment  creditors.  But,  on  the  whole,  we  must 
look  to  the  intention  and  legal  effect  of  the  instrument.  We 
ought  not  to  presume  any  illegal  intent,  where  there  is  an  ob- 
vious meaning  in  perfect  conformity  with  the  law.  The  dis- 
cretion icr  sell  or  mortgage  should  be  taken  with  reference  to 
the  limitations  imposed  by  the  statute,  restricting  the  mort- 
gage to  objects  and  purposes  allowed  and  permitted  ;  some 
of  which  the  pleadings  and  proofs  show  to  have  actually  ex- 
isted. There  is  direct  and  positive  evidence  that  some  such 
purposes  were  in  the  view  or  intention  of  the  party.  That 
is  no  evidence  that  there  were  other  purposes,  not  valid  by 
law,  to  which  the  proceeds  of  a  mortgage  could  be  applied. 
Such  an  illegal  intent,  then,  is  not  to  be  presumed,  or  to  be 
inferred  from  the  use  of  too  general  and  inartificial  language. 
I  am  accordingly  satisfied  to  rest  the  decision  of  the  cause 
upon  this  ground  alone. 

II.  But  I  am  equally  clear  as  to  the  validity  of  the  assign- 
ment upon  another  ground,  wholly  independent  of  the  first. 
Supposing  the  trust  to  mortgage  to  be  prohibited  by  the 
statute,  so  that  no  estate  vested  under  it,  would  the  efiect  be 
to  make  the  instrument  void  as  to  the  real  estate,  and  de- 
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feat  a  trust  to  aelly  confessedly  valid  if  it  stood  alone? 
WItat  is  the  operation  of  the  statute  upon  such  an  assign- 
ment, either  upon  separate  and  distinct  trusts,  or  where  an 
alternative  discretion  is  given  as  to  each  trust  ?  Let  us  pre- 
sume, then,  that  the  trust  to  mortgage  lands  was  bad,  as 
not  falling  within  the  purposes  specifically  enumerated,  and 
that  no  estate  vested  by  it  in  the  trustees.  Now  the  stat- 
ute, ^  58,  declares,  that  where  ex^press  trusts  shall  be  created 
for  any  purpose  not  ent>merated,  no  estate  shall  vest  in  the 
trustee.  This  provision  the  chancellor  appears  to  consider 
as  absolutely  prohibitory,  so  that  whenever  a  void  trust  is 
attempted  to  be  created,  no  legal  estate  can  be  vested,  at 
the  same  time,  for  other  and  valid  trusts.  I  think  not.so; 
for  that  wouM  be  to  make  the  statute  contradict  itself.  The 
language  of  the  statute  here  is  merely  negative,  in  its  fair 
interpretation  :  *'  No  estate  shall  vest  in  such  trustee  ;"  that 
is  to  say,  no  estate  shall  vest  on  such  an  unauthorized  trust. 
But  the  succeeding  section,  4  60,  is  positive  in  its  language  : 
^  Every  express  trusty  valid  as  such  in  its  creation,  shall  vest 
the  whole  estate  in  the  trustees  in  law  and  in  equity,  subject 
only  to  its  execution."  By  the  invalid  trust,  no  estate  is 
vested.  The  valid  trust  "  vests  the  whole  estate  in  the  trus- 
tees." This  interpretation  strikes  me  as  sound  and  natural. 
It  is  consistent  with  the  rest  of  the  statute,  reconciling  the 
whole,  and  it~  meets  the  daily  exigencies  of  business  and  the 
necessity  of  giving -a  beneficial  effect  to  instruments  often 
hastily  drawn,  and  frequently  without  the  strictest  technical 
precision  in  relation  to  the  operation  of  a  branch  of  law 
doubtful,  and  which  under  any  form  of  jurisprudence  must 
be  difficult  and  intricate. 

There  can  never  be  any  difficulty  in  applfying  this  con- 
struction of  the  statute,  where  the  two  trusts  are  wholly 
separate  though  in  the  same  instrument :  as  where  part  of 
the  land  is  conveyed  to  one  purpose,  that  being  a  valid  one, 
and  part  to  another  and  an  invalid  one,  or  where  the  whole 
is  assigned  first  for  a  valid  trust,  and  that  failing,  to  soq|e 
void  purpose.  But  when  the  purposes  are  in  the  alterna-- 
tivCf  or  when  they  are  mixed  and  complicated  together,  the 
separation  of  the  good  and  the  bad  may  not  be  obvious,  and 
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sometimes  not  possible.  When  the  void  part  is  so  compli- 
cated with  a  trust  otherwise  valid,  as  to  form  an  essential 
part  of  the  intent  and  object  of  the  person  creating  it,  it  may 
vitiate  the  whole,  because  the  trust  may  be  in  fact  single^ 
though  composed  of  several  parts,  one  of  which  is  void. 
Thus  in  a  trust  to  "  receive  and  pay  over  rents,"  the  object 
is  mainly  the  paying  over  to  the  beneficiary,  and  if  that  is 
prohibited  by  law,  the  whole  subsidiary  trust  fails.  But  as  to 
other  separate  or  alternative  dispositions,  the  doctrine  estab- 
lished as  to  devises  affords  a  safe  and  accurate  rule.  This 
is  in  substance  that  when  a  will  is  good  in  part  and  bad  in 
part,  the  part  otherwise  valid  is  void,  if  it  works  such  a  dis- 
tribution of  the  estate,  as  from  the  whole  testament  taken 
together  was  evidently  never  the  design  of  the  testator. 
Otherwise,  when  the  good  part  is  so  far  independent  that  it 
would  have  stood,  had  the  testator  been  aware  of  the  inva- 
lidity of  the  rest.  This  doctrine  was  applied  in  the  great 
case  of  Coster  v.  Lorillard,  in  this  court,  as  to  certain  reli- 
gious or  charitable  devises  or  legacies,  14  Wendell^  265. 
So  Chancellor  Walworth,  in  the  well  known  case  of  Hawley 
fy  King  v.  James,  states  the  general  rule  to  be,  that  the  in- 
validity of  any  particular  trust,  interest,  accumulation  or 
limitation,  created  by  will,  does  not  destroy  the  trusts  and 
limitations  which  are  in  themselves  valid,  unless  the  latter 
are  so  mixed  up  with  the  illegal  and  void,  that  it  is  impossi- 
ble to  sustain  the  one  without  giving  effect  to  the  other.  5 
Paige,  318.  Nor  is  this  confined  to  devises;  the  prevailing 
doctrine  of  equity  (and  in  many  cases  of  our  common  and 
statute  law  also)  is  that  when  good  and  bad  provisions  are 
mixed  in  a  deed,  the  good  shall  be  saved  so  far  as  consistent 
with  probable  intent.  By  our  statutes  no  appointment  is 
void  for  excess,  except  as  to  the  excess  itself,  and  the  same 
is  the  doctrine  of  the  courts  in  England.  The  execution  of 
a  power  may  be  good  in  part  and  bad  in  part,  and  the  ex- 
cess only  will  be  void.  The  residue  will  be  good  when 
there  is  a  complete  execution  of  the  power,  and  only  a  dis- 
tinct and  independent  limitation  unauthorizedly  added,  and 
the  boundaries  between  the  sound  part  and  the  excess  are 
dearly  distinguishable  :  as  in  the  case  of  a  power  to  lease 
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for  twenty-one  years,  and  the  lease  be  made  for  twenty-six 
years.  See  Adams  v.  Adams,  Cowp.  657,  and  other  au- 
thorities died  in  A  KenVs  Comm.  346,  note  e. 

In  the  present  case,  there  was  a  trust  created  to  sell  land, 
or  part  af  it,  if  the  assignees  should  deem  it  most  advisable ; 
also  to  mortgage  the  same  or  any  part,  if  they  deem  that 
most  advisable.  If  the  latter  power  was  illegal  or  doubtful, 
this  very  legal  impediment  would  shew  that  they  could  not 
deem  it  advisable.  But  at  any  rate,  the  whole  discretion 
and  authority  to  sell  was  given,  and  it  cannot  be  imagined 
that  if  the  assignor  had  been  advised  of  a  legal  doubt  as  to 
the  second  authority,  to  mortgage,  and  had  been  induced 
to  strike  out  that  clause,  it  would  have  made  the  slightest 
change  in  his  intention.  One  authority  is  in  no  manner 
complicated  with  the  other,  in  such  wise  that  the  valid  can* 
not  be  sustained  without  giving  effect  to  the  other.  The 
better  trust  here,  then,  must  not  be  disturbed,  though  the 
other  be  bad,  which,  for  reasons  above  stated,  I  think  it  is 
not. 

If  there  is  any  reason  to  apprehend,  as  was  argued  by 
counsel,  that  this  assignment  would  place  property  by  mort- 
gage beyond  the  reach  of  creditors,  by  creating  a  trust  es- 
tate in  the  hands  of  assignees  out  of  their  reach,  and  ope- 
rating to  delay  and  hinder  the  collection  of  their  just  debts  ; 
such  abuse  might  be  reached  and  prevented  by  an  injunc- 
tion without  restraining  the  beneficial  operation  of  the  trust 
to  sell.  If  we  should  then  grant  the  second  alternative 
trust  to  be  void,  yet  1  hold  that  a  legal  estate  has  been 
Tested  under  the  statute  by  the  valid  part. 

The  only  remaining,  question  would  then  be,  whether  the 
remaining  trust,  although  void  as  such,  be  not  still  valid  and 
rightly  executed  as  a  power  in  trusty  whilst  the  legal  estate 
is  in  the  same  persons  for  another  object  ?  The  impression 
made  upon  my  mind  on  the  argument,  was  in  favor  of  that 
conclusion.  But  I  decline  giving  any  deliberate  and  de- 
cided opinion  on  the  subject,  for  several  reasons :  The 
chancellor  has  declined  any  decision  on  that  head  ;  its  de- 
cision may  not  be  necessary  for  the  due  execution  of  the 
trust ;  the  point  itself,  though  argued  before  us,  was  not  the 
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promineDt  one  id  the  cause  ;  nor,  according  to  my  under- 
standing of  tbe  law^  at  all  necessary  for  its  decision.  Under 
such  circumstaces,  t  prefer  (a  avoid  that  point,  for  I  should 
be  sorry  to  see  it  settled  without  ihe  greatest  deliberation, 
and  on  the  roost  solemn  argument,  as  k  involves  the  right 
construction  of  our  revised  statute  of  jpoiosrs,  which  the 
karning  and  talent  exhibited  by  the  revisers  in  amending 
and  explaining  the  former  adjudicated  doctrines,  and  in 
introducing  new  rules  for  the  creation,  interpretation  and 
execution  of  powers,  have  not  freed  from  the  obscurities 
and  intricacies  inherent  in  the  subject  itself. 

I  have  only  to  add,  that  regarding  the  questions  involv- 
ed in  this  cause  as  of  serious  interest  to  our  commercial 
community,  I  have  endeavored  to  eaamine  them  on  general 
principles  of  the  construction  of  our  statute,  with  as  little 
dependence  upon  the  peculiar  character  of  the  cause  as 
might  be^  Bat  it  gives  me  greater  confidence  in  my  own 
general  legal  conclusions,  when  I  find  that  they  go  to  confirm 
an  assignment  unquestionably  honest  in  its  design,  and  made 
for  just  and  beneficial  purposes. 

If  either  of  my  conclusions  above  stated  are  correct,  the 
chancellor's  decree  must  fall,  entirely,  as  the  other  directions 
and  provisions^  though  certainly  the  most  prudent  and  equi- 
table that  could  be  made  on  his  construction  of  the  law,  de- 
pend entirely  upon  that  construction.  I  think  that  the  estate 
vests  in  the  assignees.  If  so,  the  chancellor's  decree  should 
be  reversed  entirely,  unless  in  the  opinion  of  this  court  it  be 
consi^red  that  the  assignees  should  be  restrained  from  mort- 
gaging the  property,  either  altogether  or  for  specific  purposes 
of  paying  oflf  judgments  or  mortgages.  I  am  for  reversal  in 
loto. 

On  the  question  being  put,  shall  tkU  decree  be  reversed  1 
All  the  members  of  the  court  present  who  had  heard 
the  argument  of  the  case,  answered  in  the  affinnative. 
Whereupon  the  decretal  order  of  the  chancellor  was  re^ 
vereedj  and  a  reeolution  adopted,  which  was  incorporated  in 
the  decree,  in  these  words:  "  It  is  further  ordered,  adjudged 
and  decreed,  that  an  assignment  of  real  estate  in  trust,  to 
Vol.  XXII.  63 
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sell  or  mortgage  for  the  benefit  of  creditors  at  larger  is  YaKd 
for  the  purpose  of  selling,  though  void  for  the  purpose  of 
mortgaging ;  also,  that  if  any  of  the  creditors  have  judgments^ 
mortgages  or  other  chaises  on  such  estate,  the  trust  to  mort- 
gage is  valid  so  far  as  it  seeks  to  pay  or  secure  the  same,  or  to 
mortgage  a  part  of  sueh  assigned  estate,  to  pay  such  an  in- 
cumbrance on  such  part,  though  it  be  void  for  the  purpose  of 
paying  or  securing  creditors  at  large  J 


» 


Jackson  and  wife,  appellants,  and  Edwardst  and  othersi 

respondents. 

Where  real  estate  is  sold  by  a  master  ander  a  decree  of  the  court  of  chan- 
cery in  a  partUion  svU^  and  there  be  unreasonable  delay  in  perfecting  the 
tUle^  an  order  compelling  the  purchaser  to  take  the  title  and  perfect  the 
purchase  will  not  be  made. 

The  delay  was  nearly.  lenfMiUha;  and  a'flM,  here,  was  held  to  be  of  the  es- 
sence of  the  contract. 

Whether  the  inchoate  right  of  dower  of  the  wifb  of  a  tenant  m  eommon  in 
lands  ordered  to  be  sold  in  a  partition  suit,  though  she  be  made  •  pnrtff  to 
the  suit,  is  affected  under  the  provisions  of  our  statute  by  a  sale  in  pursn- 
ance  of  such  order,.8e  as  to  bar  a  recovery  in  an  action  of  dower  upon  the 
death  of  the  husband,  quere.* 

Where  an  estate  was  granted  during  the  joint  lives  of  a  husband  and  wife, 

miih  power  to  the  wife  ot  appointing  the  fee  either  by  deed  or  will;  and  if 

she  died  beibre  her  husband>  without  executing  the  power,  the  estate  to 

•  go  to  her  issue;   and  in- default  of  issue,  to  her  right  heirs — she  taking 

the  absolute  fee  if  she  survived  her  husband :  it  was  huld,  that  the  wife 


*When  the  question  was  before  the  Vice  Chancellor  of  the  first  eir. 
euit,  he  held  that  the  inchoate  right  of  doteer  would  not  be  barred  by  a  sate 
in  partition,  although  the  wife  was  made  a  party  to  the  suit.The  Chaitcsl- 
LOB  however,  on  appeal,  held  that  such  right  would  be  barred,  and  that  the 
interest  of  the  wife  may  be  protected  by  the  court  by  an  investment  of  & 
portion  of  the  proceeds  of  the  sale,  equal  to  the  value  of  her  interest  in  tlie 
land.  In  the  court  for  the  correction  of  errors  but  two  opinions  were  de- 
livered, and  upon  this  question,  the  membets  of  the  court  who  delivered 
the  same  differ :  Judge  Brovson  doubts  whether  the  right  of  the  jrife 
would  be  barred,  and  questions  the  authority  of  the  courts  to  direct  invest- 
ments for  her  indemnity;  whilst  on  the  other  hand.  Senator  Vsrtlakck 
fully  concurs  in  the  views  of  the  chancellor. 
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had  a  general  and  beneficial  power,  within  the  prorisionB  of  the  statate, 
of  appointing  the  fee  ;  that  a  master *8  sale  luider  a  decree  in  a  partition 
Buit  would  not  destroy  the  contingent  interests  of  her  children,  and  that 
the  only  mode  of  conveying  the  estate  freed  from  the  interests  of  the 
children  was  by  deed  duly  acknowledged^  or  by  last  will  and  testament. 

Appeai<  from  chancery.  The  appeal  in  this  case  grew 
out  of  a  motion  originally  made  before  the  vice  chancellor 
of  the  first  circuit,  to  compel  a  purchaser  at  a  master's  sale 
to  cofnpltte  his  purchase  of  certain  lots  in  the  city  of  New- 
Yorkj  he  refusing  to  do  so  upon  the  allegation  of  defect  of 
iUle.  The  order  for  the  sale  of  the  property  was  made  in 
a  partition  suit  prosecuted  in  the  court  of  chancery.  The 
bill  for  partition  was  filed  by  Henry  Jackson  and  Maria  his 
wife^  and  the  defendants  in  the  suit  were  Benjamin  B.  Ed* 
wards  and  Nancy  his  wife,  David  S»  Jackson  and  Sarah 
his  wifSy  John  O.  Fay  and  Catharine  his  wife^  Moses  W. 
S,  Jackson^  and  John  J.  H,  Jackson.  The  sale  took  place 
1 5th  February,  1837,  and  John  M.  Bloodgood,  amongst 
others,  was  a  purchaser,  two  lots  being  struck  off*  to  him  at 
the  sum  of  $6000.  The  terms  of  sale  were  as  follows :  ten 
per  cent,  of  the  purchase  money  to  be  paid  down ;  thirty 
per  cent,  to  be  paid  on  the  "Arst  day  of  March  following  the 
sale,  or  as  soon  thereafter  as  the  decree  should  be  enrolled ; 
aod  sixty  per  cent,  to  be  secured  by  bond  and  mortgage,  to 
be  paid  within  three  years,  with  interest.  The  master's  re* 
port  of  the  sale  was  confirmed  on  the  14th  of  March,  1837. 
On  the  7th  April,  1837,  a  deed,  executed  by  the  master  in 
pursuance  of  the  sale,  was  tendered  to  Bloodgood,  and  evi<- 
dence  of  the  enrolment  of  the  decree  exhibited  to  him  ;  and 
performance  on  his  part  of  the  terms  of  the  sale  demanded, 
which  he  refused,  alleging  that  the  deed  of  the  master 
would  not  confer  a  perfect  title.  One  difficulty  in  respect 
to  the  title  grew  out  of  the  conveyance  by  which  the  estate 
of  Mrs.  Edwards  was  granted  to  her.  It  was  a  deed  exe- 
cuted to  her  and  her  husband  by  Henry  Jackson  on  the  6lh 
July,  1835,  which  conveyed  one  third  of  a  certain  share  of 
property  to  her  husband  during  his  life,  with  a  right  to 
raise  $5000  out  of  the  remaining  ^too /AirJ^ ;  and  all  the 
residue  of  the  share  was  conveyed  to  her  during  the  joint 
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lives  of  herself  and  husband,  with  a  power  to  her  of  ap- 
pointing the  fee,  either  by  deed  or  will.  If  she  died  before 
her  husband  without  executing  the  power,  the  estate  was 
limited  to  her  issue,  and  in  default  of  issue,  to  her  right 
heirs,  and  if  she  survived  her  husband,  she  took  the  abso- 
lute fee.  Mrs.  Edward«,  however,  in  her  answer  to  the 
bill,  had  caneented  to  a  partition  or  «afe,  if  the  same  should 
become  necessary,  and  in  her  own  hand-wrUing  had  en- 
dorsed her  approval  upon  the  draft  of  the  decree  ordering  a 
sale.  On  the  17th  April,  1837,  the  vice  chancellor  made 
an  order  of  reference  to  a  master  to  hear  and  examine  the 
purchaser's  objections  to  the  title.  Previous,  however,  to 
the  hearing  before  the  master,  the  vice-chancellor  on  the 
petition  of  the  complainants  made  another  order  on  the  27th 
November,  1837,  directing  Mrs.  Edwards  to  execute  a 
deed  to  the  purchaser,  cutting  off  the  contingent  liuilar 
tions :  which  deed  was  accordingly  executed  by  her  on  the 
23d  December,  1837.  On  the  Bth  January,  1838,  the  mat* 
ter,  in  pursuance  of  the  order  of  reference  to  him,  reported 
a  number  of  objections  to  the  title  as  presented  by  the  coun- 
sel for  the  purchaser,  and  anaongst  others,  the  following : 
I.  That  the  estate  and  interest  of  Mrs.  Edwards  is  derived 
and  held  under  certain  indentures,  (setting  them  out,)  and 
that  under  them  she  doth  not  hold  an  estate  in  fee  sim- 
ple in  the  premises,  but  lier  estate  is  subject  to  certain 
powers,  remainders  and  conditions  in  favor  of  persona 
not  parties  to  the  suit  in  partition ;  and  II.  That  the  femes 
covertj  parties  to  the  partition,  are  not  precluded  of  their 
estates  and  claims  in  and  to  the  premises.  In  respect  to 
« which  objections,  he  expressed  the  opinion,  that  a  good 
title  to  the  premises  would  pass  to  the  purchaser  under  the 
proceedings  in  the  partition  suit,  and  by  virtue  of  the  con* 
veyance  excuted  by  Mrs.  Edwards  on  the  22d  December, 
1837.  The  master  further  reported,  that  on  the  hearing 
before  him,  the  purchaser  further  objected :  I.  That  in  de» 
termining  upon  the  validity  of  his  objections  formerly  taken, 
the  master  ought  not  to  take  into  consideration  the  deed  of 
Mrs.  Edwards,  or  permit  the  complainants  after  the  time 
which  had  elapsed  since  the  sale,  to  avail  themselves  of  any 
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deed  showing  a  purchase  of  an  outstanding  claim  or  right, 
and  thereby  make  n  title  to  the  lots  sold,  which  did  not  ex* 
ist  ai  the  time  of  the  master's  sale  ;  and  II.  That  if  the 
complainants  were  permitted  to  make  a  title  which  did  not 
exist  at  the  time  of  the  purchase,  the  master  ought  to  take 
testimony  {which  was  accordingly  offered  to  be  given,) 
showing  a  depreciation  which  had  taken  place  in  the  value 
of  the  lots  since  the  same  woce  struck  off  to  the  purchaser : 
which  objections  the.  master  reported  he  overruled  as  not 
embraced  within  the  order  of  reference,  and  therefore  not 
within  his  power  to  hearj  To  this  report  both  parties  ex- 
cepted :  the  complainant  excepted,  because  the  master  had 
not  reported  that  the  title  was  sufficient  unthoui  the  deed  or 
appointment  of  Mrs.  Edwards ;  and  the  purchaser  except- 
ed, because  the  master  had  not  reported '  that  a  good  title 
would  not  pass  under  the  proceedings  in  the  suit,  or  other- 
wise, and  because  he  overruled  the  additional  objections 
made  on  the  bearing,  and  refused  to  receive  testimony  in 
support  of  the  second  objection.  The  case  was  heard  be- 
fore the  vice  chancellor  on  the  28th  February,  1838,  on  the 
master's  report  in  respect  to  the  title,  and  the  exceptions  to 
the  report,  on  which  occasion  was  offered  and  read  sub- 
ject to  objection,  an  affidavit  of  the  purchaser,  that  he  pur- 
chased the  lots  strucfk  off  to  him  with  a  view  to  a  re- 
sale; that  about  Jst  May,  1837,  could  he  have  given  a 
good  tide,  be  codd  have  obtained  for  the  lots  $6600 ; 
that  frooB  about  1st  June,  1837,  the  Jots  have  been  gradual- 
ly and  extensively  depreciating  in  value,  and  that  since  1st 
October,  1837,  they  have  not  been  worth  more  than  $4500, 
and  on  the  24th  May,  1838,  the  vice  chancellor  denied  the 
mctio»  to  compel  the  purchaser  to  take  the  title  and  com- 
fiJete  his  purchase  ;  he  holding  that  the  exception  which  re- 
lated to  the  inchoate  rights  of  dower  of  the  femes  covert 
was  well  taken,  although  they  were  parties  to  the  re- 
cord, in  conformity  to  a  former  decision  made  by  him 
jn  1  Edtoard^s  Ch.  JR.  565.  From  this  decretal  order,  there 
was  an  appeal  to  the  Chancellor,  who,  on  the  29th  March, 
1639,  affirmed  the  order  of  the  vice  chancellor,  but  on  a 
different  ground  from  that  taken  by  him.    The  chancellor 
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held,  that  a  sale  under  a  judgment  or  decree  in  a  partUian 
euU  bars  or  extinguishes  the  contingent  right  or  interest 
of  the  wife  of  a  tenant  in  common,  where  she  is  made  a 
party  to  the  suit  with  her  husband,  and  that,  whether  jahe  be 
an  infant  or  adult ;  but  he  further  heldy  that  such  great  de- 
lay had  occurred  in  perfecting  the  titUy  that  the  purchaser 
ought  not  to  be  compelled  to  complete  the  purchase,  and, 
for  the  latter  reason,  affirmed  the  order  appealed  from. 
See  the  opinion  of  the  chancellor,  7  Paige,  386.  From  the 
decree^ of  affirmance,  the  complainants  below  appealed  to  this 
court.  Besides  the  appeal  in  this  cause,  there  were  four  other 
appeals  resting  upon  precisely  the  same  grounds.  It  is  neces* 
sary,  to  the  full  understanding  of  the  points  made  by  counsel 
on  the  argument  and  the  opinions  delivered  in  this  court, 
that  it  should  be  further  stated,  that  the  parties  to  the  suit  in 
partition  derived  their  title,  either  by  devise  or  descent,  since 
1630,  and  that  the  marriage  between  David  S,  JacAr^on  and 
his  wife  Sarah  took  place  subsequent  to  the  commencement 
of  the  suit  in  partition.  The  case  was  argued  in  this 
court,  by 

fV.  SiUiman,  for  the  appellants. 

C*  O'  Cotmor,  for  the  respondents. 

Points  made  and  argued  by  the  counsel  for  the  appeUanis : 
I.  The  vice  chancellor  erred  in  deciding  that  the  in- 
choate rights  of  dower  of  married  women  cannot  be 
sold  by  proceedings  under  the  statute  for  the  partition 
of  lands;  because,  1.  The  decision  is  in  direct  hostility  to 
the  plain  and  explicit  terms  of  the  statute,  2  J{.  ^S*.  251,  ^ 
62, 2df  ed.  which  provides  that  "  such  conveyances"  as  therein 
specified  ''  shall  be  a  bar  both  in  law  and  equity  against  all 
persons  interested  in  such  premises  in  any  way  who  -shall 
have  been  named  as  parties  in  said  proceedings,"  and  ^ 
89,  p.  254,  which  provides  that  ^<  the  final  decision,"  &c. 
'^  shall  be  binding  and  conclusive  on  all  parties  named  in  the 
said  proceedings,"  &c.  2.  The  inconveniences  which  would 
result  from  such  a  doctrine  forbid  a  judicial  repeal  of  the 
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Statute.  Establish  that  doctrine,  and  in  the  present  case  no 
partition  could  be  made  until  six  years  hence,  when  the  wife 
of  D.  S.  Jackson  will  arrive  at  the  age  of  twenty-one,  and  be 
competent  to  release  her  inchoate  right  of  dower ;  and  if  at 
that  time  she  should  capriciously  refuse,  the  tenants  in  com- 
mon must  delay  the  partition  until  the  death  of  herself  or  her 
husband  shall  destroy  this  inchoate  right  of  dower.  3.  This 
doctrine  of  the  vice  chancellor  is  an  entire  novelty,  with  the 
exception  of  his  own  decision  in  the  case  of  Mathews  v.  Math- 
ews, 1  Edw.  Ch.  R.  565.  None  of  the  doctrines  laid  down 
in  this  case  entitle  it  intrinsically  to  any  respect ;  (see  S  R. 
S.  454,  as  respects  the  right  to  partition  within  three  years 
after  the  testator's  death  ;)  and  as  respects  the  legality  of  sell- 
ing the  inchoate  rights  of  dower  under  proceedings  in  parti- 
tion, it  is  at  variance  with  the  decision  of  Chancellor  Wal- 
worth, in  this  case  and  in  the  case  of  fVUliameon  v.  Parish^ 
3  Foig^,  653.  •  ^ 

II.  The  chanceUor,  on  appeal,  overruled  this  doctrine  of 
the  vice  chancellor,  but  sustained  his  decision  on  the  ground 
of  the  complainant's  delay  in  perfecting  the  title.  If  such 
delays  as  the  chancellor  supposes  did  in  fact,  exist,  they  fur- 
nish no  ground  for  the  discharge  of  the  purchaser ;  because, 
1.  There  is  no  precedent  for  discharging  purchasers  on  such 
a  ground,  nor  has  the  chancellor  cited  or  been  able  to  find 
any  such  precedent.  In  the  multiplicity  of  causes  of  this 
sort  which  have  been  brought  before  the  courts,  if  the  law 
were  as  the  chancellor  supposes,  some  single  precedent 
bearing  some  analogy  to  this  case  would  doubtless  have  been 
found.  2.  The  precedents  and  the  whole  current  of  author- 
ity are  all  the  other  way,  shewing  the  law  always  to  have 
been  otherwise.  And  the  courts  have  gone  so  far,  as  upon 
a  bill  filed  by  a  vender  tq  compel  a  specific  performance  by 
a  purchaser  of  his  agreement  to  purchase  land,  when  it  ap- 
peared at  the  hearing  of  the  cause  that  there  was  a  defect 
of  title  which  might  probably  be  removed  by  the^  vendor's 
filing  a  bill  and  prosecuting  a  suit  in  chancery  against  another 
party,  the  court  has  stayed  a  decision  until  the  result  of  such 
proceedings  could    be  known.     See  Sugden  on  Vendors^ 
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263  to  218.  In  most  cases  not  tainted  with  fraud,  liberal 
time  has  been  allowed  to  vendors  to  perfect  their  title,  even 
after  a  master's  report  against  it,  if  it  appeared  probable  that 
in  reasonable  time  the  title  could  be  perfected.  Lapse  of 
time  19  not^  ki  general,  a  valid  objection  to  decreeing  specific 
performance.  Waters  t.  Travis,  on  appeal,  9  Johns.  R. 
450,  in  which  case  the  lapse  of  time  was  fourteen  years, 
during  which  the  purchaser  had  been  urged  for  payment. 
Pierce  t^  Nichols,  1  Paige,  244r  Seymour  v.  Delancy,  3 
Cowen,  Ai5.  Dunham  ▼.  Minard,  4  Paige,  441.  The 
court  have  often  compelled  a  purchaser  to  take  a  part  of  the 
thing  purchased,  or  something  different  from  that  purchased, 
with  compensation  for  the  residue  when  the  seller  could  not 
give  a  good  title  to  the  whole.  King  v.  Bardeau,  6  Johns. 
Ch,  R.  38,  and  the  cases  there  cited.  Sugd.  on  Vend.  ]  98 
to  206.     ffinne  v.  Reynolds,  6  Paige,  407. 

III.  j^cfbdgopd  alone,  of  all  the  purchasers,  complains  that 
he  purchased  on  speculation,  and  that  the  value  of  his  pur- 
chase has  depreciated  by  a  change  of  times.  If  there  is  any 
thing  in  this  objection,  it  does  not  apply  to  any  other  of  the 
purchasers  who  have  made  no  such  allegation.  This  objec- 
tion of  Bloodgood  has  no  validity,  for  this,  among  other  rea- 
sons, that  he  waited  until  after  the  title  was  pefected  for 
another  change  of  timtt,  whereby  he  might  realize  a  profit; 
and  after  the  title  was  perfected,  finding  the  specolation 
would  be  unprofitable,  he  made  his  affidavit  in  order  to  get 
rid  of  it.  This  affidavit  was  sworn  on  the  12tb  of  February, 
1838,  until  which  day  he  chose  to  wait  for  a  profit  on  his 
speculation,  although  the  master  reported  a  perfect  title  on 
the  8th  of  January,  1838. 

IV.  The  order  referring  the  objections  to  title  to  the 
master  bears  date  on  the  17th  day  of  April,  1837.  If  Mr. 
Bloodgood  or  the  other  purchasers  had  suffered  any  loss  in 
respect  to  contemplated  speculations  or  otherwise,  before 
this  time,  they  should  have  shown  their  loss  on  the  applica- 
tion for  this  order,  and  should  have  resisted  the  order ;  and 
if  improperly  made  against  them,  should  have  appealed. 
By  acquiescing  in  the  order,  they  waived  all  previous   de- 
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{ays,  if  any  existed  on  the  part  of  the  complainants,  of  which 
they  might  have  taken  the  advantage. 

y ;  Delays  which  may  happen  pending  a  reference  of  title^ 
have  never  been  deemed  sufficient  to  discharge  the  purcha- 
ser ;  they  should  never  have  such  an  effect,  where,  as  in 
this  case,  all  parties  have  consented  to  or  acquiesced,  in 
them.  By  the  lOlst  rule  of  the  court  of  chancery,  either 
party  is  allowed  to  expedite  a  reference  before  a  master — 
the  purchasers  should  have  done  so,  and  should  have  obtained 
his  report  and  applied  to  be  discharged  from  their  purchases, 
rf  they  desired  expedition.  6ut  so  long  as  they  chose  to  let 
the  matter  rest  there,  the  complainants  were  at  liberty  to 
busy  themselves  in  removing  any  fancied  objections  to  the 
title. 

VI.  The  objections  to  title  specified  in  the  stipulation's  of 
all  the  purchasers,  (except  Bloodgood,)  which  stipulations 
were  the  foundation  of  the  orders  of  reference,  relate  exclu- 
sively to  the  effect  of  the  infancy  of  some  of  the  parties,  and 
those  objections  only  were  referred,  although  the  purchasers 
didi  without  any  right,  present  other  objections  to  the  mas- 
ter. Bloodgood's  case  differed  from  those  of  others,  only  in 
that  his  objection  to  title  was  presented  verbally,  and  theirs 
by  written  stipulation. 

Yll.  It  was  not  necessary  to  make  the  childrei^of  Mrs. 
Edwards  parties  to  the  partition  suit — and  the  title  of  the 
purchasers  was  perfect  without  her  deed,  because,  1.  The 
Contingent  interest  of  the  children  of  Mrs.  Edwards  is  in 
^<  such  child  or  children  or  other  issue  "  of  Mrs.  E.  as  may 
be  living  at  the  time  of  her  death.  The  children  or  issue 
ivho  may  take  under  this  clause  are  perhaps  not  yet  begot- 
ten, and  therefore  could  not  be  made  parties.  2.  The  stat- 
ute gives  Mrs.  Edwards  a  fee  (as  respects  purchasers)  un- 
Jer  such  a  conveyance  to  her  as  that  in  question.  3.  The 
answer  of  Mrs.  Edwards,  consenting  to  a  sale,  <Ilc.  her  con. 
seift  signed  with  her  own  hand  to  the  draft  of  the  decree  for 
partition,  nnd  the  decree  of  the  court  and  sale  made  there- 
i^pon,  is  a  sufficient  execution  of  her  power  of  appointment, 
to  take  away  any  contingent  interest  of  her  children.  See 
Carter  v.  Carter,  Moae.  365.    ForUscue  v.  Gregor,  5  Vee. 

Vol.  XXII.  64 
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553.  Sugd.  an  Powers,  360.  4.  After  a  sale  uDder  such 
circumstances,  it  would  be  a  matter  of  course  for  a  court  of 
equity  to  compel  Mrs.  Edwards  to  execute  a  deed  of  ap- 
pointment if  necessary,  and  therefore  the  title  could  not  be 
objected  to.     Sugd.  on  Vend.  237. 

VIII.  The  estate  was  not  sold  under  any  warranty  of 
title,  nor  is  any  fraud  pretended.  The  master  had  made 
such  examination  of  title  as  the  law  prescribes,  and  if  a  de- 
fect of  title  exists,  the  purchasers  were  ncTertheless  bound 
to  accept  their  purchases.     Sugd.  on  Vend.  210 /o  217. 

IX.  No  time  was  fixed   for  the   completion  of  the  pur- . 
chase,  and  if  it  had  been  fixed,  it  would  not  in  equity  be 
deemed  of  the  essence  of  the  contract. 

X.  The  affidavit  of  Bloodgood  was  objected  to,,  and  ought 
not  to  have  been  received.  No  opportunity  was-  grven*  the 
complainants  to  answer  it.  If  he  wished  to  be  discharged, 
he  should  have  served  his  affidavit  and  notice  of  motion  for 
that  purpose. 

Xr  The  originaF objections  to  title  were  abandoned^  and 
the  complainants  removed  those  which  were  substituted  in 
their  place,  whether  well  founded  or  not,  as  soon  as  possible 
after  they  were  raised^ 

XII.  The  purchasers  should  have  made  these  objections 
before  the  report  of  sale  was  confirmed. 

Points  mad&and  argued  by  the  counsel  for  the  respondents. 

I.  The  purchasers  wotild  not  have  taken,  by  virtue  of  the 
decree  of  sale  and  the  master's  deed,  executed  in  pursuance 
thereof,  a  perfect  and  unincumbered  title  to  the  landa  m 
question. 

II.  The  inchoate  right  of  dower  of  the  compHiinant,  S&i- 
ria  Jackson,  and  that  of  Mrs.  David  S.  Jackson,  one  of  the 
defendants,  were  not  divested  by  the  proceedings,  and  would 
have  remained  contingent  incumbrances  upon  the  premyea 
in  the  hands  of  the  purchasers.  1 .  A  legal  title  to  land  will 
not  pass  by  force  of  a  decree  in  chancery,  except  in  certain 
special  proceedings  where  such  effect  is  given  to  the  decree 
by  statute.  1  Story's  Eq.  607,  ^652.  fVhaley  v.  Dawson, 
2  Sch.  if  Le/*.  371,  2.    2.  If  the  court  had  power  to  sell 
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these  iDclKMile  rights  of  dower,  by  virtue  of  its  general  au- 
thority,  or  under  the  statute  for  the  partition  of  lands,  the 
omission  to  provide  for  the  security  of  these  married  women 
4n  the  decree,  was  not  merely  erroneous,  but,  inasmuch  as 
ihe  suit  vwas  cendHOted  by  their  husbands,  without  any  ac- 
tion of  the  court,  or  of  any  guardian  or  trustee  for  them, 
having  distinct  reference*  to  their  rights,  such  omission  ren- 
dered the  proceedings  fraudulent  and  void,  as  to  them  ;  and 
the  purclmsers,  having  on  the  face  of  the  decree  full  notice 
of  the  fraud  and  collusion,  would  not  be  protected  against 
their  claims.  Kennedy  v.  Dalj/y  1  Sch.  fy  Lef.  375,  6.  Gif- 
ford  V.  Borty  id.  396.  Gore  v.  Stackpoole,  I  Dow.  30.  Gor 
latian  v.  Cunninghaniy  8  Cowen^  36 1 .  Griffith  r.  Hood^  3 
Vee.  sen.  452.  Pawlet  v.  Delaval,  id.  666,  67 1 .  Breedon 
V.  Vaugkan^  Dickins^  566.  Hodgson  v.  Mereety  9  Price^ 
566.  3.  Mrs.  David  S.  Jackson  is  not,  under  the  special 
circumstances  of  this  case  a  purchaser  pendente  li/e,  within 
the  maxim  pendente  lite  nihil  innoveiur.  Bowen  v.  IdUy^  6 
Paige^  43.  4.  The  statute  for  the  partition  of  lands,  2  R.  S. 
316,  does  not  authorize  a  court  of  law,  or  the  court  of  chan« 
eery,  to  divest  the  inchoate  right  of  dower  of  a  married  wo- 
man in  the  ilands  of  her  husband,  by  the  compulsory  opera* 
tion  of  its  jjudgment  -or  decree.  Butler  fy  Baker* s  case^  3 
CbJfce's  R.  30,  753.  Dwarria  on  Statutes,  707,  \st  Res. 
EdricVs  case.  5  Cokeys  K  119.  Pennington  v.  Coxe,  9 
Cranchy  53.  Fisher  v.  Blighty  id.  390.  Bacon^s  reading 
on  Stat.  UseSy  37.  Magna  Chartay  9th  Hen.  3,  ch.  7.  1  R. 
S.  742,  ^  16.  McCartee  v.  O.  A.  Society y  9  Coweny  507. 
Beekman  v.  Bondy  19  fVendelly  446.  Archb.  Canterbury's 
casSy  2  Coke's  /L  46,  ^  1,  and  cases  cited.  Park's  Law  of 
Dower y  342,  192.  Jackson  v.  Vanderheyden,  17  Johns.  A, 
168.     Sutlif  V.  Forgeyy  1  Coweny  96. 

III.  The  contingent  interests  of  the  children  of  Mrs.  Edn 
wards,  one  of  the  defendants,  would  not  have  been  eztin-> 
guished  by  a  sale  and  master's  deed  under  the  decree. 

IV.  If  the  court  should  consider  the  2d  point  not  well 
taken,  and  adjudge  the  3d  to  be  well  taken,  then  the  respon-^ 
dents  submit  that  the  great  lapse  of  time,  the  change  of  cir* 
Gimistances,  and  the  refusal  of  the  vendors  to  perfect  the 
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title  until  ihe  purchasers'  market  for  re-sale  was  lost,  fur- 
nished just  grounds  fpr^  and  imperatively  required  the  de- 
cision, made  by  the  chancellor,  discharging  the  purchasers. 
Lloyd  V.  Collet,  4  Bro.  C.  C.  469.  4  Vea.  686,  689.  Ben- 
t4%ct  y.  LifuO^,  1  ^ohna.  Ch.  R.  370,  3*75,  379. 

After  adyiseinent  the  following  opinions  wer«  ddivered  : 

By  Bronson,  J.  By  the  deed  of  July  6,  1835,  from  Da^ 
vid  S.  Jackson  to  Benjamin  B.  Edwards  and  his  wife,  Ed- 
wards look  a  Jife  estate  in  one  third  of  the  share  of  his  wi&^ 
with  a  lien  or  charge  of  $5000,  on  the  remaining  two  thirds 
of  the  land,  which  sum  he  ^was  authorised  to  raise  by  sale 
or  mortgage  of  the  property.  AH  the  residue  of  the  estate 
passed  to  Mrs.  Edwards  for  the  joint  lives  of  herself  and 
husband,  with  a  general  and  beneficial  power  of  appointing 
the  fee,  either  by  deed  or  will,  to  be  executed  at  any  time 
during  the  coverture.  Article  relating  to  Powers^  1  R.  S. 
789,  ^  77,  79.  If  she  died  before  her  husband  without  ex- 
ecuting the  power,  the  estate  was  then  limited  to  such  of 
her  children  or  other  issue  as  might  be  living  at  the  time  of 
her  death,  or,  if  she  left  no  issue,  to  her  right  heirs  in  fee. 
If  she  survived  her  husband  she  took  the  absolute  fee. 

Without  an  execution  of  the  power  of  appointment  by 
Mrs.  Edwards,  it  was,  I  think,  impossible  to  make  a  good 
title  to  the  property  during  the  life  time  of  the  husband. 
Her  jchildren,  who  had  a  contingent  remainder  in  fee,  and 
who  woi|Id  take  the  estate  in  the  event  of  her  death,  living 
the  husband,  and  without  an  execution  of  the  power,  were 
not  parties  to  the  proceeding.  The  power  was  to  be  exe- 
cuted lather  by  deed  or  unU,  and  neither  the  assent  of  Mrs* 
IJ^wards  to  a  sale  in  her  ansvDer,  nor  her  approval  endorsed 
on  the  draft  of  the  decree,  can  be  regarded  as  a  good  exe- 
cution of  the  power.  Except  by  will,  she  could  only  exe* 
cute  it  by  an  instrument  duly  acknowledged  on  a  private 
examination,  in  the  manner  prescribed  by  law  in  relation  to 
other  conveyances  by  married  women :  and  without  such 
an  acknowledgment,  the  statute  expressly  provides  that  the 
grant  *^  shall  not  be  a  valid  execution  of  the  power.''  PcW'- 
en,  ^113,  114,117. 
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As  4he  sale,  with  the  assent  of  Mrs.  Edwards,  was  not  a 
good  execution  of  the  power,  the  only  remaining  enquiry  on 
this  branch  of  the  case,  is,  whether  the  sale  was  eflTectual  to 
destroy  the  contingent  interest  of  her  children.  There  is 
some  difficulty  in  saying  that  9he  had  an  absolute  power  of 
disposition  within  the  {neaning  of  the  81st  section,  for  the 
reason  that  the  power  did  not  enable  her,  in  her  life  time, 
to  dispose  of  the  entire  fee.  ^  80,  S5.  Her  husband  had  a 
life  estate  in  one  third  of  the  property,  and  a  charge  upon 
the  residue,  which  were  wholly  beyx>nd  her  control.  And 
besides,  the  p;ower  did  not  extend  to  her  own  interest  in  the 
residue  of  the  property  for  the  joint  lives  of  herself  and  hus- 
band. But  if  she  had  an  absolute  power  of  disposition,  this 
was  not  a  sale  of  the  land  for  the  satisfa£tion  of  her  debts  ; 
and  without  such  a  sale,  or  an  actual  execution  of  the  power, 
her  particular  estate  could  not  be  changed  into  a  fee,  so  as  to 
defeat  the  contingent  future  estates  limited  to  her  children. 
^81.  If  the  power  was  not  extinguished  by  the  partition 
sale,  it  might  still  be  executed  in  such  a  manner  as  would 
defeat  the  title  of  the  purchasers :  and  if  the  power  was 
gone,  the  purchasers  would  take  the  estate  subject  to  the 
contingent  interest  of  the  children,  who,  in  the  event  of  the 
death  of  their  mother  in  the  life  time  of  her  husband,  would 
take  an  absolute  fee  in  the  land.  So  long,  therefore,  as  the 
power  remained  unexecuted,  the  purchasers  could  not  ob- 
tain, what  they  expected  to  acquire,  an  indefeasible  title  to 
the  property. 

I  shall  not  stop>  to  enquire  whether  a  court  of  equity 
could  compel  an  execution  of  the  power  for  the  benefit 
of  the  purchasers.  They  were  not  bound  to  accept  a 
doubtful  or  merely  equitable  title.  Seymour  v.  De  Lancetfy 
1  Hapk.  436.  Morris  v.  Mowatt,  2  Paige,  536.  Although 
these  chancery  sales  are  not  made  with  warranty,  it  is  the 
established  course  and  practice  of  the  court,  whenever  any 
objection  is  taken,  if  not  in  all  cases,  to  refer  it  to  a  master 
to  ascertain  and  report  whether  a  good  title  can  be  made  to 
the  purchaser.  It  is  the  understanding  of  bidders,  unless 
tbey  are  put  on  their  guard  at  the  time  of  sale,  that  they  are 
to  receive  such  a  title  as  the  court  will  approve.     The  in* 
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terest  of  venders,  as  well  as  purchasers,  requires  that  such 
should  be  I  he  rule.  Property  would  not  be  likely  to  bring  its 
fair  value  if  it  were  understood  that  the  purchaser  was  bound 
to  accept  a  bad  or  doubtful  title,  or  one  which  covld  only  be 
perfected  by  a  suit  in  chancery. 

Uniil  the  deeds  of  appointment  were  executed  by  Mrs. 
Edwards,  the  vendors  could  not  make  such  a  title  as  the  pur- 
chasers were  bound  to  accept.  The  only  remaining  question 
on  this  branch  of  the  case  is,  whether  the  purchasers  were 
discharged  by  the  lapse  of  time  between  ihe  sale  and  the  per- 
fecting of  the  title. 

The  vendees  made  their  purchases  and  paid  ten  per 
centum  towards  the  price,  in  the  expectation  of  receiving 
their  deeds  on  the  first  day  of  March,  1837,  or  as  soon  there- 
after as  the  decree  should  be  enrolled.  If  the  complainants 
were  not  bound  to  move  sooner,  they  were  at  least  bound 
to  act  when  they  were  informed,  on  or  about  the  first  of 
April,  that  the  purchasers  refused  to  proceed  on  the  ground 
that  the  title  was  defective.  But,  after  procuring  an  order 
of  reference  and  hearing  the  objections  to  the  title  before 
the  master,  they  did  nothing  until  the  27th  of  November, 
when  the  order  upon  Mrs.  Edwards  was  obtained,  and  ber 
deeds  of  appointment  were  not  executed  until  the  22d  of 
December — nearly  ten  months  after  the  salea  were  to  have 
been  perfected.  This  was,  I  think,  such  an  unreasonable 
delay  as  should  discharge  the  purchasers.  They  made  no 
frivolous  objections,  and  there  was  no  obstacle  in  the  way 
of  a  much  more  speedy  decision  upon  the  title.  They  were 
not  bound  to  lose  the  interest  on  their  money  for  ten  or 
twelve  months,  and  forego  the  opportunity  of  re-selling  upon 
advantageous  terms.  It  appears  by  theaflidavid  of  Blood- 
good,  who  purchased  two  lots  for  $6000,  that  he  could  have 
obtained  an  advance  of  $600,  on  or  about  the  first  of  May, 
if  the  title  had  been  perfected,  and  that  since  the  first  of  Oo 
tober  following  the  lots  would  not  bring  more  than  ||45O0. 
The  history  of  the  times  would  warrant  the  belief  of  a  much 
greater  depreciation  in  the  value  of  the  lots.  But  we  need 
not  refer  to  the  history  of  the  times,  nor  was  any  affidavit 
necessary,  to  show,   that  the  delay  in  perfecting  the  title 
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roust  have  been. injurious  to  the  purchasers.  Whether  they 
bought  on  speculation  or  not,  every  man  must  desire  to  have 
his  property  in  such  a  condition  that  he  can  call  it  his  own, 
and  be  at  liberty  to  use  or  dispose  of  it  at  pleasure.  So 
long  as  it  remained  uncertain  whether  the  title  would  be 
perfected,  the  purchasers  could  neither  take  advantage  of 
any  advance  in  value,  nor  protect  themselves  against  de- 
preciation, by  making  re-sales.  Few  men  would  be  willing 
to  bid  at  a  master's  sale,  if  they  were  bound  to  accept  a 
conveyance  after  such  a  lapse  of  time,  and  when  there  had 
been  no  fauh  on  their  part. 

It  is  worthy  of  remark,  that  Che  delay  did  not  arise  upon 
objections  ta  the  title  which  were  ultimately  overruled.  The 
title  was  in  fact  defective  until  the  deeds  of  appointment 
were  executed.  It  was  (he  business  of  the  vendors,  of  whom 
Mrs.  Edwards  was  one,  and  not  of  the  vendees,  to  procure 
those  deeds.  That  might,  and  should,  I  think,  have  been 
done  immediately  after  the  sale,  so  that  the  master  would 
have  been  prepared  to  convey  at  the  specified  time.  But  at  all 
events  the  neglect  for  ten  months  to  procure  the  necessary 
execution  of  the  power  of  appointment  was  wholly  inex- 
eusable.  If  the  vendors  rested  on  the  mistaken  supposition 
that  the  title  was  perfect,  they  rested  at  their  peril,  and 
ought  not  to  complain  that  the  vendees  afterwards  refused 
to  go  on. 

The  appellants  have  referred  us  to  cases  where  courts  of 
equity  have  held  (ime  not  to  be  of  the  essence  of  the  con- 
tract, and  have  decreed  a  specific  performance  long  after 
the  stipulated  day  had  gone  by.  I  do  not  think  it  necessary 
to  review  those  cases :  most  of  them  stand  upon  grounds 
which  do  not  affect  the  present  question.  And  besides,  if 
the  English  courts  of  equity  have  sometimes  gone  far  enough, 
88  I  think  they  have,  to  impair  the  obligation  of  contracts, 
ihey  have  of  late  years  been  retracing  their  steps.  Our 
eourt  of  chancery  has  never  followed  those  dangerous  pre- 
cedents, and  I  trust  it  never  will.  Trifles,  whether  they 
relate  to  the  time  or  the  manner  of  performance,  may  be 
disregarded  in  every  forum  ;  but  it  is  not  the  province  of 
any  court,  whether  of  legal  or  equitable  jurisdiction,  to  dis- 
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regard  matters  of  substance,  and  either  nnake,  modify  or 
disannul  the  contract  of  the  parties.  I  am  of  opinion  that 
the  purchasers  were  diischarged  by  the  delay  in  procuring 
deeds  of  appointment  from  Mrs.  Edwards,  and  consequent- 
ly that  the  decree  of  the  chancellor  was  right. 

This  supersedes  the  necessity  of  enquiring,  whether  the 
inchoate  right  of  dower  of  the  wives  of  Henry  Jackson  and 
David  S^  Jackson  were  barred  by  the  sale  in  partition. 
That  is  a  much  more  difficult  question  than  I  had  supposed 
it  to  be^  The  counsel  for  the  appellants  laid  much  stress 
upon  the  various  provisions  of  the  statute  for  the  partition 
of  landff,  which  rebte  to  parties  having  contrngetrt  interests 
in  the  property.  2  R.  S.  317.  In  relation  to  parties,  see 
sections  1,  5,  7,  11,  13,  15  ;  as  to  the  judgment,  and  who' 
are  bound  by  the  partition  made  in  pursuance  of  it,  see  sec- 
tions 23,  24,  35,  36  ]  and  as  to  who  shall  be  barred  by  the 
conveyances,  when  a  sale  is  ordered,  see  section  61,  as 
amended,  3  R.  S.  App.  1 56,  ^  45. 

There' are  many  cases  where  persons  having  contingent 
interests  in  the  property  nniy  be  concluded  by  proceedings 
in  partition,-  without  working  any  injustice..  When  parK- 
tion  is  actually  made,  a  contingent  interest  in  an  undivided 
share  may  attach  to  the  part,  assigned  in  severalty  to  the 
owner  of  the  particular  estate  on  which  the  contingent  in<* 
tercst  was  limited.  For  example,  if  A.  have  an  estate  for 
life  in  a  moiety  of  the  landd,  with  a  contingent  remainder 
in  his  share  to  B. :  and  C.  have  an  estate  for  life  in  another 
moiety,  with  a  contmgent  remainder  in  his  share  to  D. :  in 
such  case,  the  remainder-men  may  be  made  parties  to  the 
proceedings,  and  be  concluded  by  the  partition  between  the 
tenants  for  life.  They  lose  nothing  by  it.  Their  contin- 
gent interests  are  neither  destroyed  nor  impaired.  The  ef- 
fect of  the  partition  upon  their  estates  is  the  same,  st:rt>stan- 
tially,  as  it  is  upon  the  estates  of  the  tenants  for  tife-^their 
undivided  interest  in  the  whole  property  becomes  a  several 
interest  in  a  particular  parcel.  So  here,  if  partition  had 
been  made,  the  incltoate  rights  of  dower  of  the  two  mar- 
ried women  would  have  ceased  to  be  an  incumbrance  on 
the  whole  property,  and  would  attach  to  the  portions  allot- 
ted to  their  husbands  respectively. 
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But  when  we  come  to  a  sdle,  which  takes  away  the  prop- 
erty, the  difficulties  in  relation  to  contingent  interests  seem  to 
be  insuperable.  The  objection  meets  us  at  the  outset,  that 
while  the  legislature  has  carefully  guarded  the  rights  of  in- 
cumbrance creditors,  <^  8,  9,  42,  49,  as  amended,  by  3  JR.  S* 
App.  155,  and  the  interests  of  tenants  in  dower  and  by  the 
curtesy,  <^  50,  55,  no  provision  whatever  has  been  made  for 
those  who  have  only  contingent  interests  in  the  property  sold. 
This  lays  the  foundation  for  a  strong  argument  against  the 
doctrine  that  such  interests  can  be  barred  by  a  sale.  If  the 
legislature  intended  to  cut  off  contingent  estates  by  a  sale, 
they  would  have  provided  for  an  indemnity  to  the  owners, 
by  requiring  an  investment  of  some  portion  of  the  proceeds 
of  the  sale,  for  the  benefit  of  those  who  might  become  enti- 
tled to  the  property,  on  the  happening  of  the  events  on  which 
the  vesting  of  their  estates  depended. 

I  cannot  yield  to  the  argument,  that  the  legislature  inten- 
ded to  destroy  inchoate  rights  of  dower  without  providing  for 
compensation.  If  any  duch  innovation  upon  the  rights  of 
married  women  had  been  designed,  it  would,  T  think,  have 
.been  expressed  in  unequivocal  terms ;  and  besides,  if  these 
rights  are  taken  away,  all  other  contingent  estates  must  fall 
with  them,  for  the  statute  has  made  no  distinction.  We  can- 
not hold  that  inchoate  rights  of  dower  are  destroyed  by  the 
sale,  without  virtually  deciding  that  a  contingent  remainder, 
iSt  executory  devise  in  fee,  would  also  01  destroyed.  That 
would,  in  effect,  be  giving  the  whole  property  to  the  tenant 
for  life,  or  other  owner  of  the  first  estate,  for  he  would  take 
the  whole  proceeds  of  the  sale.  If  such  an  interpretation  of 
the  statute  involves  no  question  of  power,  it  amounts  at  least 
to  an  impeachment  of  the  justice  of  the  legislature.  It  may 
well  be  provided  by  law  that  a  particular  description  of  estate 
shall  not  be  created  in  future,  but  it  is  quite  a  difierent  ques- 
tion whether  a  legal  estate  already  existing  can  be  taken 
from  one  and  given  to  another. 

The  chancellor  did  not  yield  to  the  argument  that  in- 
choate  rights  of  dower  were  too  inconsiderable   to  be  ttr 
garded.     He  was  of  opinion  that  these  and  other  contin- 
gent interests  should  be  protected,  and  that  this  could  be 
Vol.  XXII.  65 
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done  by  directing  a  portion  of  the  proceeds  of  the  sate  to  be 
invested  for  the  benefit  of  those  who  might  ultimately  become 
entitled  to  receive  the  money.  My  diSicuhy  upon  that  ques- 
tion is,  that  we  should  be  treading  upon  ground  which  has 
not  been  marked  out  for  us  by  the  legislature.  The  fact  that 
the  statute  directs  investments  to  be  made  in  particular  cases, 
without  any  general  provision  which  might  include  contin- 
gent interests,  goes  far  to  prove  that  it  was  not  intended  to 
bar  such  interests  by  a  sale.  And  I  may  notice  here,  that 
there  is  a  marked  difference  between  the  language  of  the 
dSth  section,  which  declares  the  conclusiveness  ofn.  partition 
actually  made,  and  the  6]8t  section,  as  amended,  3  12.  S. 
App*  156,  which  declares  the  effect  of  the  conveyances  in 
case  of  a  sale.  While  the  former  provision  specifies  with 
great  particularity  the  classes  of  persons  who  shall  be  conclu- 
ded by  the  partition,  the  latter  only  speaks  in  general  terms, 
and  may,  perhaps,  leave  the  matter  open  to  such  construc- 
tion as  the  ends  of  justice  shall  dictate. 

Still  it  must  be  admitted  that  the  legislature  has  used  very 
comprehensive  terms  in  relation  to  contingent,  as  well  as 
vested  estates,  and  it  may  not  be  open  to  the  courts  to  say, 
that  any  possible  interest  is  saved  from  the  operation  of  the 
statute.  If  that  construction  should  ultimately  prevail,  it 
will  then  be  our  duty,  whenever  a  sale  is  made,  to  take  such 
order  in  relation  to  the  proceeds,  as  will  most  effectually  pro- 
tect the  rights  of  thcte  having  contingent  interests  in  the  prop- 
erty. 

I  have  already  said  that  the  view  taken  of  the  other  branch 
of  the  case  renders  it  unnecessary  to  pass  upon  this  point  on 
the  present  occasion ;  and  in  suggesting  some  of  the  difficul- 
ties which  have  occurced  to  my  mind,  I  have  not  intended  to 
express  a  definitive  opinion  upop  the  question.  I  think  the 
decree  of  the  chancellor  should  be  .affirmed,  on  the  ground 
that  the  title  was  defective  until  the  deeds  of  appointment 
were  executed  by  Mrs.  Edwards,  and  that  there  was  great 
and  injurious  delay  in  procuring  those  conveyances. 

By  Senator  Verplanck.  I  am  well  satisfied  that  the 
objection  to  the  title  of  the  lands  sold,  arising  from  the  con- 
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tingent  interest  of  Mrs.  Edwards'  children^  was  good,  and 
that  buyers  at  the  sale  could  not  be  compelled  to  complete 
their  purchases  until  this  defect  was  remedied.  That  was 
done  by  the  execution  of  Mrs.  Edwards'  deed  of  appoint- 
ment: but  I  think  the  chancellor  was  justified  by  the  evi- 
dence in  regarding  the  delay  to  thus  perfect  the  title,  and 
the  depreciation  in  value  of  the  property  in  the  mean  while, 
as  sufficient  grounds  for  refuMng  to  compel  the  buyers  to 
complete  their  purchases.  Whether  such  a  delay  is  or  is 
not  material — whether  a  prompt  completion  of  the  sale  is 
essential  to  the  buyers  interests,  and  formed  part  of  his  ex- 
pectation and  inducement  in  bidding,  must  depend  upon  the 
particular  circumstances  of  every  case.  Here,  I  think,  the 
chancellor  was  warranted  in  concluding,  that  the  delay  in 
removing  the  incumbrance  of  the  contingent  interest  of  the 
children,  prevented  the  purchasers  from  having  the  full  and 
substantial  benefit  of  their  bargains,  and  that  therefore  they 
ought  not  now  to  be  compeiled  to  take  even  a  full  and  un- 
objectionable title. 

But,  in  addition  to  this,  I  should  hold,  that  if  the  par- 
ties were  not  discharged  from  their  contracts  on  the  ground 
just  stated,  that  they  were  so  by  reason  of  the  qvestionj 
whether  the  inchoate  rights  of  the  wife's  dower  were  bar- 
red by  a  sale  and  conveyance  under  a  decree  in  partition 
to  a  fair  purchaser.  The  chancellor  has  said  that  if  the 
purchasers  hiil  placed  their 'objection  to  the  title  upon  this 
ground  alone  originally,  he  would  have  compelled  them  to 
take  the  title.  I  think  him  wrong  here,  and  thai  this  difficulty, 
Dnder  all  the  circumstances,  was  a  sufficient  and  valid 
ground  for  refusal  to  complete  the  bargain  ;  and  this,  whol- 
ly irrespectively  of  the  manner  in  which  that  question  ought 
to  be,  or  may  be,  finally  determined.  It  was  not  a  question 
of  mere  legat  doubt,  or  of  prudent  caution,  whether  or  not 
the  incumbrance  of  the  future  right  of  dower  did  not  re- 
main in  spite  of  the  decree.  It  had  been  expressly  decided 
that  it  did  remain,  in  a  former  adjudication  on  this  point, 
in  the  very  court  where  the  decree  for  th/e  sale  was  made. 
That  decision  had  been  re-affirmed,  on  argument,  in  this 
very  cause.     It  stood  wholly  uncontradicted  by  any  other 
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adjudication.  Here,  then,  was  the  very  strongest  prima  facie 
evidenne  and  authority  that  could  be  imagined  for  thinking 
the  title  imperfective  and  defective.  The  purchasers  ought 
not  to  be  required  to  take  the  deeds  until  that  objection  was 
cured.  But  it  was  not  until  more  than  two  years,  940  days 
after  the  sale,  that  the  vice  chancellor's  decision  was  re« 
viewed  before  the  chancellor,  who  then  came  to  a  different 
conclusion  on  the  effect  of  the  decree  and  conveyance  un- 
der it.  As  this  is  one  of  the  points  of  the  appellants  in  this 
case,  though  it  may^not  now  be  necessary  to  the  decision  of 
the  case,  it  cannot  even  yet  be  considered  as  settled  until 
decided  here. 

Under  such  a  stale  of  facts,  it  seems  to  me  that  the 
purchasers  ought  not  to  be  compelled  to  take  a  title,  the  va- 
lidity of  which,  so  far,  depended  upon  the  contingent  and 
doubtful  fact  of  a  higher  court  reversing  th.e  (as  yet)  uncon- 
tradicted decision  of  the  court  under  whose  authority  the 
whole  transaction  took  place :  which  decision,  therefore, 
was  to  be  regarded  for  the  jirae,  at  least,  as  the  law  of  the 
case.  It  would  be  injequitable  to  compel  purchasers  to  take 
a  title  which  would  certainly,  for  some  time  to  come,  possi- 
bly always,  be  considered  too  defective  to  enable  them  to 
make  a  perfect  and  satisfactory  conveyance  to  other  pur^ 
chasers.  If  the  decision  of  this  point  should  eventually  be 
in  conformity  with  the  chancellor's  view  of  it,  and  in  oppo- 
sition to  that  of  the  repeated  decision  of  the  vjpe  chancellor, 
still  that  should  have  no  retro-active  effect  upon  the  well 
founded  doubt  and  consequent  long  delay  which  embarras- 
sed the  title.  I  do  not  say  that  such  an  objection,  founded 
on  a  decision  finally  reversed,  would  alone  form  a  good  and 
sufficient  defence ;  but  I  hold  that  this  difficulty,  as  a  ne^ 
cessary  cause  of  delay,  taken  in  conjunction  with  the  other 
circumstances  of  the  case,  which  shew  that  such  a  delay, 
from  whatever  cause  was  most  injurious  to  the  interests  of 
he  buyers,  and  that  the  bids  would  not  have  been  made 
had  such  a  result  been  anticipated,  forms  a  reasonable  and 
equitable  defence  for  refusing  to  complete  the  contracts. 

These  reasons  are  sufficient  for  the  decision  of  the  cause. 
The   other  question  involved  in  it,  on  which  the  two  courts 
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below  have  differed,  is  so  important  in  itself,  and  has  been  so 
fully  and  ably  argued  before  us,  as  well  as  in  the  opinions  of 
the  chancellor,  and  the  vice  chancellor  of  the  first  district, 
that  I  cannot  pass  it  over  in  silence — more  especially,  as  the 
views  taken  of  it  by  other  members  of  this  court  may  govern 
their  votes  in  this  cause,  though  my  owe  vote  for  affirmance 
rests  upon  the  reasons  already  stated,  quite  independent  of 
the  soundness  of  either  doctrine. 

I  agree,  however,  with  the  positions  of  the  chancellor,  that 
a  sale  in  partition  divests  the  inchoatt  rights  of  dotoer 
of  the  wife  of  a  tenant  in  common,  if  she  has  been  made  a 
party  to  the  suit ;  and  that  purchasers  under  the  judgment 
or  decree  will  be  protected  against  all  future  claims  on  her 
part.  By  the  statute  regulating  partitions,  the  conveyance 
of  the  commissioners  and  the  deed  of  the  master  are  both 
declared  to  be  a  bar,  both  in  law  and  equity,  against  all  per- 
sons interested  in  the  lands  in  any  way,  who  shall  be  named 
in  the  proceedings ;  and  provisions  are  expressly  made  for 
bringing  to  the  knowledge  of  the  court  the  rights  and  titles 
of  all  persons  having  any  interest  in  the  lands  to  be  parti- 
tioned. The  wife's  right  of  dower  in  land,  though  its  pos- 
session is  contingent  upon  survivorship,  is  still  an  interest, 
and  one  which  our  laws  have  expressly  recognized  as  such 
in  regulating  the  manner  of  releasing  it  by  deed.  When 
the  property  is  once  converted  into  money,  the  doctrine  of 
annnities  and  reversions  and  the  tables  of  probabilities  of 
lives  and  survivorships,  afford  an  easy  and  fair  mode  of  ascer- 
taining  the  probable  and  equitable  proportion  of  the  wife's 
interest)  and  other  future  and  contingent  interests  as  well  as 
the  value  of  present  estates  in  dower  or  by  the  curtesy. 
The  statute  itself  has  expressly  recognized  the  <^  principles 
of  law  applicable  to  annuities,"  as  affording  the  equitable 
rule  of  compensation  in  some  of  these  cases,  and  it  is  within 
the  power  of  the  court,  and  therefore  its  obvious  duty,  to 
apply  the  same  principles  to  ascertain  the  value  of  similar 
estates  or  interests,  and  to  direct  the  same  to  be  secured, 
unless  such  provision  should  be  expressly  or  impliedly  waiv- 
ed by  the  party  immediately  interested.  I  therefore  hold 
with  the  chancellor,  that  "  in  all  such  cases  it  will  be  the 
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duty  of  the  court  to  ascertain  and  settle  the  value  of  such  fu- 
ture estates  and  interests,  in  analogy  to  the  express  provisioM 
of  the  statutes  relative  to  the  shares  of  parties  who  have  pre- 
sent estates  for  life  in  possession." 

But  the  validity  of  the  sale  does  not  necessarily  depend 
upon  the  just  application  and  apportionment  of  the  fund  rais- 
ed by  it.  The  latter,  though  an  important  part  of  the  duty 
of  the  court,  may  be  carelessly  or  erroneously  performed,  or 
its  performance  may  be  waived  by  the  negligence  or  the  ac- 
quiescence of  theparties ;  but  in  neither  case  ought  the  sale 
and  the  conveyances  under  it  to  be  disturbed.  When  such 
a  sale  has  been  decreed  .without  fraud  or  collusion,  that  equi- 
table doctrine,  so  lucidly  stated  byLord  Rbdesoale,  applies 
in  full  force  :  '^  The  general  impression  of  all  the  cases  is,  that 
a  purchaser  has  a  right  to  presume  that  the  court  has  taken 
the  steps  nei^essary  to  investigate  the  rights  of  parties,  and 
that  it  has  on  investigation  j)roperly  decreed  a  sale.  Then 
he  is  to  see  that  this  is  a  decree  binding  the  parties  claim- 
ing the  estate,  that  is  to  say,  that  all  proper  parties  to  be 
bound  are  before  the  court;  and  he  has  further  to  see  that 
taking  the  conveyance,  he  takes  a  title  which  cannot  be  im- 
peached cdiunde.  He  has  no  right  to  call  for  protection 
from  It  title  not  at  issue  in  the  cause  and  no  way  affected  by 
the  decision ;  but  if  he  gets  a  proper  conveyance  of  the 
estate,  although  the  decree  may  be  erroneous,  and  therefore 
to  he  reversed,  the  title  of  the  purchaser  ought  not  to  be  in- 
validated." 2  Sch.  fy  Lef.  577.  The  vice  chancellor's  great 
difficulty  in  coming  to  this  conclusion  seems  to  be,  that  as  the 
law  now  stands  the  wife  cannot  be  compelled  to  accept  a 
settlement  from  her  husband  in  lieu  of  dower,  and  that  our 
statutes  are  explicit  that  no  act  or  deed,  without  the  assent 
of  the  wife,  legally  evidenced,  shall  prejudice  her  right  to 
dower.  "  How  then,"  he  asks,  "  can  the  courts  say  that  the 
act  of  the  husband  in  subjecting  his  wife  to  a  partition  suit, 
or  that  a  judgement  or  decree  rendered  therein  without  her 
assent  evinced,  is  to  have  the  effect  of  barring  her  right  or 
that  she  shall  accept  a  pecuniary  or  any  other  provision  in 
lieu  of  her  dower  ?"  But  the  policy  of  the  law  is  clearly 
only  the  protection  of  the  wife's  dower  against  the  abase  ^ 
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the  husband's  power  and  his  acts.  Now  a  sale  in  partition 
cannot  be  the  mere  act  of  the  husband.  It  must  be  shewn  to 
be  necessary  for  the  general  benefit  of  all  interested  in  the 
lands.  To  such  a  necessity,  when  allowed  by  the  court,  the 
husband's  right  of  property  gives  way,  either  with  or  without 
his  consent ;  then  the  inchoate  right  of  dower  being  but  an  inci- 
dent, must  follow.  It  does  so,  not  only  in  this  case,  but  in 
many  analogous  ones,  where  private  property  is  taken  for 
public  use  and  pecuniary  compensation  allowed,  as  in  lands 
taken  for  streets  in  cities,  for  roads  or  for  canals.  In  this  in- 
stance of  a  partition  sale,  the  sale  is  not  allowed  to  be  made 
for  the  purpose  of  divesting  the  wife's  dower,  but  it  is  made 
because  the  interest  of  numerous  joint  owners  demands  it. 
The  wife's  future  claim  of  dower  is  then  divested,  not  by  act 
of  her  husband  but  by  the  necessary  operation  of  law ;  and 
the  only  question  that  then  remains  is,  how  shall  the  value  of 
that  interest  be  best  ascertained,  and  when  so  ascertained, 
secured.  The  chancellor  has,  in  my  judgment,  shown  con- 
clusively how  this  can  and  ought  to  be  done. 

Much  of  the  objection  to  this  interpretation  of  the  statute 
rests,  in  my  opinion,  upon  an  indistinct  and  inaccurate  no- 
tion of  its  operating  to  destroy  previously  vested  incipient 
rights  of  dower.  But  a  construction  of  the  statute  according 
to  the  natural  and  obvious  sense  of  the  words  it  employs, 
should  not  be  prevented  by  any  vague  idea  of  its  working  an 
unwarrantable  invasion  of  rights  of  property,  justly  held  pre- 
cious in  our  law.  The  operation  of  the  statute  of  partition 
upon  such  rights  of  dower,  is  precisely  of  the  same  nature 
with  the  operation  of  all  other  statutes  that  in  any  way  af- 
fect real  estate.  The  right  of  dower,  like  all  other  rights  of 
property,  whether  actual,  initiate  or  contingent,  is  subject  to 
such  alterations  or  modifications  of  its  future  character  as 
the  policy  of  the  statute  law'  may  prescribe.  Inchoate 
rights  of  dower,  like  other  rights  if  vested  before  the  enact- 
ment of  a  new  statute,  may  be  beyond  its  operation.  I  will 
not  venture,  thus  extra-judicially,  to  say  how  far  and  when 
such  an  exemption  from  a  new  statute  would  apply  as  to 
prior  rights;  but  certainly  all  other  rights  of  dower,  like  all 
Other  estates  acquired  after  the  passing  of  a  statute,  must 
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be  wholly  governed  and  modified  by  it.  Every  such  right 
of  dower,  then,  acquired  by  marriage  since  the  revised  stat- 
ute of  1830,  or  any  prior  statute  from  which  it  was  re-enac- 
ted, is  subject  to  the  regulations  and  requisitions  of  such  stat- 
ute, whatever  may  be  the  effect  upon  prior  marriages. 
Amongst  these  regulations  must  be  classed  theeflfect  of  mas- 
ter's or  commissioner's  conveyance  on  a  sale  in  partition, 
making  it  ^'a  bar  in  law  and  equity  against  all  persons  in- 
terested in  any  way  in  such  lands,  who  shall  have  been 
narped  as  parties  in  the  proceedings  in  partition,*'  as  the  wife's 
inchoate  dower  is  surely  an  interest  in  some  way. 

In  the  present  case  the  marriage  was  after  the  statute  and 
must  be  governed  by  it,  whatever  might  have  been  the  case 
as  to  a  marriage  prior  to  any  similar  provision :  on  which  I 
offer  no  opinion. 

On  the  question  being  put,  Shall  this  decree  be  reversed  ? 
all  the  members  of  the  court  present  who  had  heard  the  ar- 
gument  answered  in  the  negagtive.  Whereupon  the  decree 
of  the  chancellor  was  affikmed.* 


Norton,  appellant^  and  W.  &  D.  Woods,  respondents, 

Wlielher  a  party  sued  at  law  by  a  eo.partnership  can  avail  himself  of  tho 
answer  of  one  of  the  members  of  the  firm  to  a  biU  of  discovery  filed  after 
the  dissolution  of  the  firm,  and  when  the  interest  of  such  member  in  the 
subject  matter  of  the  suit  has  ceased,  quere. 

Whether  a  defendant  who  omits  to  file  such  bill  of  disco tenj,  during  tJbe 
pendency  of  the  suit  at  law,  can  subsequently  file  a  bill  in  chancery  for 
relief,  quere. 

Appeal    from   chancery.     An   action  of  assumpsit  was 
brought  in  the  supreme  court  in  the  names  of  if.  "Bvlkley 
A,  Bishop  and  W.   Woods  against  Norton,  for  money  paid 
Previous  to  the  commencement  of  the  suit,  a  partnership 


*  See  Zimmermann  v.  Rapp,  20  JVendell,  101  as  to  the  omission  to  make 
the  wife  a  party  to  a  suit  in  partition,  and  the  construction  pat  bjthe  chief 
justice  upon  the  act  for  tke  partition  of  lands,  passed  16th  March,  1785. 
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had  existed  between  the  piaintifTs,  which  was  dissolved  and 
all  the  assets  of  the  firm  transferred  to  fV,  fVoods,  one  of 
t;he  partners,  who  subsequently  assigned  his  property  to  JD. 
Woods,  for  the  benefit  of  his  credilors.  The  suit  was 
brought  in  the  name  of  the  late  firm,  and  on  the  trial  of  the 
catise  the  defendant  offered  to  proYc  payment  of  the  de- 
mand by  BtUklej/y  one  of  the  late  partners.  He  was  ob- 
jected to  as  an  incompetent  witness,  and  rejected  by  the 
circuit  judge,  on  the  ground  of  being  a  party  to  the  record. 
The  defendant  then  offered  to  prove  admissions  made  by* 
BulkUy  subsequent  to  the  dissolution  of  the  firm,  that  the 
indebtedness  of  the  defendant  was  to  him  individually,  and 
not  to  the  firm :  which  evidence  was  also  rejected  as  inad- 
missible, and  a  verdict  found  for  the  plaintiffs,  on  which 
judgment  was  entered.  The  defendant  thereupon  filed  a 
bill  in  chancery  against  fV.  Woods,  and  against  D.  Woods, 
his  assignee^  on  the  ground  that  in  the  suit  at  law  he  had 
been  precluded  from  proving  payment  of  the  demand  by 
Butkley,  and  also  from  showing  the  admissions  of  Bulkley 
that  the  indebtedness,  if  any,  was  to  Aim  individually,  and 
not  to  the  firm.  An  answer  was  put  in  to  the  bill  thus  fi'ed 
«nd  proofs  taken^  Bulkley  was  examined  as  a  witness,  and 
gave  evidence  tending  to  establish  both  of  the  allegations 
of  the  complainant.  There  was,  however,  evidence  on  the 
part  of  the  defendants  going  to  rebut  his  testimony.  The 
Vice  Chancellor  of  the  third  circuit,  before  whom  the  bill 
was  filed,  dismissed  the  bill,  and  on  appeal  the  Chancellor 
affirmed  the  decree.  Whereupon  the  complainant  appeal- 
ed to  this  court,  where  the  cause  was  argued  by 

iS.  Stevens,  for  the  appellant. 

J.  Williams,  for  the  respondents.  ^ 

Mr.  Justice  Brons'on  delivered  the  only  opinion,  which 
was  delivered  in  this  court,  in  which,  after  reviewing  the 
proofs,  he  came  to  the  conclusion  that  the  ^rm  of  Bulkley 
Bishop  and  Woods  had  a  legal  cause  of  action  against  Nor^ 
ton,  and  that  the  allegation  of  payment  had  not  been  estab- 
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lished  by  the  testimony,  and  that  therefore  the  bill  filed  by 
Norton  could  not  be  maintained^  He  also  held  that  the  bill 
should  not  be  sustained  for  the  reason  that  the  complainant 
had  not  availed  himself  of  kis  legal  defences  whilst  tile  suit 
was  depending  at  law.  Upon  which  last  point  he  delivered 
the  following  opinion :   .  « 

"  But  as  others  may  arrive  at  a  different  conclusion  upon 
the  allegation  of  payment,  I  will  notice  another  question  in 
the  cause,  which  I  think-  equally  fatal  to  the  appellant. 
The  allegations  in  the  bill  are,  in  substance:  that  the  ar- 
rangement for  taking  up  the  Leavitt  note  was  made  with 
Bulkley  individually^  and  net  with  him  as  a  member  of  the 
firm  of  Bulkley,  Bishop  and  Woods ;  and  that  the  appellant 
had  subsequently  repaid  the  money  to  Bulkley  in  the  ad- 
justment of  the  contract  for  hogs  :  in  other  words,  the  ap- 
pellant insists  that  he  was  never  &  debtor  to  the  firm  for  this 
money.  Now,  that  wa»  the  precise  question  tried  in  the 
suit  at  law,  and,  in  the  absence  of  all  fraud,  I  am  not  aware 
of  any  principle  which  will  authorize  the  appellant  to  re- 
examine the  same  matter  in  a  court  of  equity.  Whether 
he  made  all  the  defence  in  his  power,  or  only  half  of  it,  is 
wholly  unimportant.  It  is  enough  that  he  had  the  oppo% 
tunity  of  trying  the  question,  and  that  the  matter  has  been 
adjudged  against  him.  That  "judgment  is  final.  A  differ- 
ent rule  would  lead  to  eqdless  litigation,  which  it  is  the  in- 
terest of  the  public,  and  the  policy  of  the  law  to  prevent* 
Chancery  will  sometimes  relieve  against  inequitable  verdicts 
and  judgments  when  obtained  by  fraud  or  unavoidable  ac- 
cident, or  where  there  are  grounds  of  equity  which  could 
not  be  made  available  at  law.  But  as  a  general  rule,  no 
court,  whether  of  legal  or  eqpitable  jurisdiction,  has  any 
authority,  except  when  it  proceeds  by  way  of  error  or  ap- 
peal, to  rd^try  questions*  which  have  been  adjudicated  by 
another  court  of  competent  jurisdiction. 

The  defence  in  this  case  was  as*  perfect  at  law  as  it 
could  be  in  equity.  It  consisted  in  a  total  denial  of  the 
plaintiff's  right  of  action.  The  appellant  insists  that  he  ncT- 
er  made  any  contract  with  the  plaintiffs,  and  in  his  bill,  it  is 
neither  alleged  that  he  had  any  equitable  defence  which 
could  not  be  made  available  at  law,  nor  that  there  was  any 
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fraud  or  contrivance  on  the  part  of  Woods  to  deprive  him  of 
any  legitimate  means  of  defence.  It  is  not,  and  cannot  be 
denied,  that  Bulkley  was  a  necessary  party  to  that  suit.  Al- 
though the  copartnership  had  been  dissolved  and  the  assets 
had  been  assigned  to  Woocis,  it  was  necessary  that  all  the  part- 
ners should  join  in  an  action  for  the  collection  of  the  debts 
of  the  firm.  This,  then,  is  a  bill  to  open  and  re-examine  a 
matter  which  has  already  l>een  tried  at  law  ;  and  the  only 
equity  alleged  is,  that  the  party  can  now  make  a  better  de- 
fence than  he  did  before.  Such  a  bill  cannot  be  maintained, 
without  making  a  new  and  most  dangerous  precedent. 

In  The  Marine  Ins.  Co.  v.  Hodgson,  1  Cranch,  336, 
Marshall,  Ch.  J.  said,  ''  that  any  fact  which  clearly  proves 
it  to  be  against  conscience  to  execute  a  judgment,  and  of 
which  the  injured  party  could  not  have  availed  himself  in  a 
court  of  law ;  or  of  which  he  might  have  availed  himself  at 
law,  but  was  prevented  by  fraud  or  accident  y  unmixed  with 
any  fault  or  negligence  in  himself  or  his  agents,  will  justify 
an  application  to  a  court  of  chancery."  But,  he  added,  it 
was  no  ground  for  the  interference  of  a  court  of  equity,  that 
It  might  be  of  opinion  "  that  the  defence  ought  to  have  been 
sustained  at  law."  The  bill  was  dismissed,  on  the  ground, 
that  the  defence,  if  good  any  where,  was  good  at  law,  and 
the  complainant  had  not  been  prevented,  by  the  act  of  the 
defendants,  or  by  any  pure  unmixed  accident,  from  making 
it  at  law.  This  doctrine  was  fully  sanctioned  by  Chancellor 
Kent,  in  Duncan  v.  Lyon,  3  Johns.  Ch.  R.  356.  He  said, 
**^this  point  has  been  so  often'ruled  that  it  cannot  be  necessa- 
ry or  expedient  to  discuss  it  again  ;  and  it  is  one  by  which  I 
mean  to  continue  to  be  governed."  He  added  :  "  If  the  prin- 
ciple was  to  be  materially  relaxed,  the  departure  from  it, 
as  I  apprehend,  would  soon  be  perceived  and  felt  to  be  a 
great  public  grievance,  by  encouraging  negligence,  protract- 
ing litigation,  exhausting  parties,  and  drawing  within  the 
cognizance  of  this  court  the  general  review  of  trials  at 
law."  In  this  case,  the  complainant  had  suflered  judgment 
at  law  by  default^  but  it  was  held  enough  that  he  had 
the  opportunity  of  making  his  defence.  In  Shottenkirk  v. 
Wheeler,^  Johns.  Ch.  R.  275,  the  same  learned  jurist  held, 
that  although  a  judgment  at  law  may  be  impeached  (or  fraud, 
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yet  a  court  of  equity  wodd  not  relieve  on  the  ground  that 
the  judgment  was  irregular.  The  case  of  Foster  v.  Woody 
6  Johns.  Ch.  R,  87,  is  much  stronger  than  the  one  at  bar. 
Judgment  had  been  recovered  against  special  bail  for  the 
whole  amount  of  judgment  against'the  principal,  although  a 
part  of  that  judgment  had  been  paid,  of  which  the  bail  was 
ignorant,  and  judgment  against  him  was  recovered  by  dei- 
fault.  A  bill  for  relief^  filed  by  the  bail  and  other  persona 
having  an  interest,  was  dismissed  on  demurr^.  The  chan- 
cejlor  said  :  ''The  rule  is,  that  chancery  will  not  relieve 
against  a  judgn^ent  at  law,  on  the  ground  of  its  being  con^ 
trary  to  equity,  unless  tho  defendant  in  the  judgment  was 
ignorant  of  the  fact  in  question  pending  the  suit^  or  U  could 
not  have  been  received  as  a  defence^  or  unless  he  was  pre- 
vented from  availing  himself  of  the  defence  hy  fraud  or  ao- 
cident,  or  the  act  of  the  opposite  party ^  unmiired  with  negli* 
gence  or  fault  on  his  part."  I  might  refer  to  many  English 
and  American  cases  in  support  of  the  same  doctrine,  but  it 
is  enough  that  the  question  has  been  settled  in  this  state. 

I  have  already  remarked  that  Bulkley  was  a  necessary 
party  in  the  suit  at  law.  The  only  pretence,  then,  for  main- 
taining  this  bill  is,  that  one  of  the'  plaintifis  could  have  testi- 
fied to  facts  material  to  the  defence,  but  the  rules  of  law  did 
not  allow  of  his  being  sworn  as  a  witness.  The  answer  to 
that  argument  is,  that  the  appellant  should  have  filed  a  bill 
of  discovery  and  obtained  an  answer  from  Bulkley,  which 
could  have  been  used  as  evidence  for  the  appellant  on  the 
trial  at  law.«  With  great  respect,  I  must  dissent  fron  the 
intimation  of  the  chancellor  on  the  motion  to  dissolve  the 
injunction  in  this  cause,  5  Paige, -249,  that  the  answer  of 
Bulkley  would  not  have  been  evidence.  There  is,  I  think,  a 
manifest  difference  between  admitting  his  answer  upon  oathy 
and  receiving  his  declaration  out  of  court,  after  he  had  asr 
signed  all  his  interest  in  the  partnership  effects.  He  might  be 
very  willing  to  confess  away  the  rights  of  a  former  partner^ 
without  being  able  to  swear  to  the  truth  of  his  confessions. 
This  case  furnishes  a  good  illustration  of  the  justice  of  this 
remark.  On  the  trial  at  law,  the  appellant  offered  to  prove 
that  Bulkley,  after  the  dissolution  of  the  partnership,  had 
confessed  certain  facts^  which  he  failed  to  prove  when  af- 
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terwards  called  as  a  witness  in  this  court.  In  England,  the 
confessions  of  one  partner,  though  made  after  a  dissolution^ 
are  admitted  in  evidence  against  the  other  partners  ;  and  al- 
though we  have  very  properly  departed  frotn  that  rule,  there 
is,  I  think,  no  solid  reason  for  going  further,  and  holding 
that  the  testimony  on  otfth  of  a  partner  who  has  left  the  firm 
should  be  rejected. 

The  appellant  went  to  trial  at  law ^ with  a  full  knowledge 
of  all  the  facts,  and  took  the  chances  of  a  verdict  in  his  fa- 
vor. He  might  have  had  a  discovery,  and  obtained  the  ev- 
idence of  Bulkley  in  aid  of  his  defence,  if  he  had  chosen  to 
take  that  course.  He  is  now  too  late  in  appealing  to  a  court 
of  equity.  It  was  so  held  by  Lord  Hardwicke  in  Williams 
T.  Lee,  3  Atk.  223,  and  in  Duncan  v.  Lyon,  3  John.  Ch. 
351^  the  chancellor  said,  that  after  a  verdict  at  law,  the  par- 
ty comes  too  late  with  a  bill  of  discovery.  But  independent 
of  authority,  it  will  never  do  to  permit  a  party  to  appeal  to 
chancery  for  a  new  trial,  when  he  has  neglected  the  proper 
opportunity  and  the  appropriate  means  of  making  his  de- 
fence at  Jaw. 

On  this  ground,  as  well  as  on  the  one  first  considered,  I 
am  of  opinion  that  the  bill  was  properly  dismissed,  and  that 
the  decree  of  the  court  of  chancery  should  be  aflirmed. 

On  the  question  being  put,  Shall  this  decree  be  reversed  1 
4he  members  of  the  court  divided  as  follows : 

In  the  affirmative:  Senators  Hawkins,  Hunt,  Jones, 
Nicholas,  Skinner,  Sterling,   Verplanck,  Works — 8. 

In  the  negative  :  The  President  of  the  Senate,  Mr. 
Justice  Bronson,  and  Senators  Clark^  Furman,  Hull, 
Huntington,  Johnson,  H.  A.  Livingston,  M atnard,  Mose- 
jf^EY,  Paige,  Peck,  Wager-t-IS. 

Whereupon  the  decree  of  the  chancellor  was  affirmed,* 


^  No  question  w&b  taken  other  than  upon  the  rcfersal  or  affirmance  of 
4he  decree,  and  of  course  the  point  discussed  by  Judge  Bronson  ai  to  the 
right  to  file  a  bill  of  discovery  in  this  case,  must  be  considered  as  an  open 
question,  the  Chancellor  in  this  same  cause  having  held  in  5  Paige^  249, 
that  the  answer  of  the  copartner  to  a  bill  of  discovery  put  in  after  the  dis- 
solution  of  the  firm,  would  not  be  evidence. 
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Gardneb,  appellant,  and  Gardner  and  others,  respondenti, 

A /mm  covert  may  contract  a  debt  in  regard  to  her  separate  estate^  and  maj 
even  become  the  debtor  of  her  husband^  for  money  borrowed  of  him  to 
improve  such  estate  ;  and  payment  of  the  debt  thus  contracted  will  be 
enforced  in  equity  aa  a  lien  upon  the  eetate,  unleas  by  the  terms  of  the 
donation  the /ein«  be  prohibited  from  charging  the  •estate.. 

A  debt  thus  contracted  by  the  wt/e,  may  be  discharged  by  a  donatio  caue» 
mortis^  as  by  the  declaration  of  the  hasband  that  the  money  woe  her*s,  and 
by  destroying  the  bond^  the  evidence  of  the  debt. 

If  from  the  circumstances  of  the  case  there  be  reason  to  doubt  the  compe> 
tency  of  the  husband  to  dispose  of  his  property,  on  the  question  coming 
before  the  chancellor,  it  seems  a  feigned  issue  should  be  awarded  to  try 
the  question. 

The  incidental  power  of  the  court  of  chancery  to  award  an  issue  is  not  af* 
fected  by  the  provisions  of  the  revised  statutes  on  the  subject  of  feigned 
issues  in  certain  specified  cases. 

Long  continued  inebriety,  although  resulting  in  occasional  insanity,  does 
not  require  proof  of  a  lucid  interval  to  give  validity  to  the  acts  of  the 
drunkard^  as  is  required  where  general  insanity  is  proved  on  a  question 
oTdevisavit  vel  non.  Where  the  indulgence  has  produced  permanent  de^ 
rangement  ofmind^  it  would  be  otherwise,  if  seems. 

The  act  of  a  party  addicted  to  intemperance,  in  disposing  of  his  property, 
will  not  be  invalidated  on  the  ground  of  undue  influence  exercised  over 
him  by  the  inmates  of  his  family,  where  the  influence  arises  from  kind 
offices  springing  from  attachment  or  ajSection  ;  to  vitiate  the  act,  the  in- 
fluence  must  be  shown  to  have  arisen  from  threats,  force  or  coerdon,  de- 
stroying free-agency,  and  the  boon  to  have  been  obtained  hy  such  coer- 
cion, or  by  importunity  that  could  not  be  resisted — producing  compliance 
for  the  sake  of  peace. 

Appeal  from  chancery.  The  appellant  Charlotte  Gard- 
ner who  was  the  administratrix  with  the  will  anne.Ted 
of  the  estate  of  her  late  husband  James  Gardner,  was  ci- 
ted to  render  an  account  before  the  surrogate  of  the  city 
of  New  York  of  her  doings  as  administratrix,  upon  the  ap- 
plication of  a  nephew  of  the  testator  to  whom  and  four 
brothers  and  one  sister  of  the  applicant,  a  moiety  of  the  per- 
sonal estate  of  the  testator  was  given  by  the  will.  When 
Mrs.  Gardner  rendered  her  accounts  to  the  surrogate  she 
stated  to  him,  that  she  had  borrowed  $2000  of  her  husband 
lo  complete  or  erect  buildings  on  property  at  Williams- 
burgh^  deeded  to   her  or   her  trustee   for   her   use,   having 
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made  several  purchases  of  lots.     No  mention  of  this  trans- 
action was  made  in  the  accounts^  nor  in  the  objections  to  the 
same,  filed  by  tl)6   now   respondents.     Auditors  were  ap- 
pointed, and  on  the  hearing  before  them,  it  appeared  in  evi- 
dence, that  Mrs.  Gardner  received  an  income  from  Eng- 
hind  which   was  secured   to  herself,  and   that  she  was  the 
owner  of  real   estate  at   Williamsbnrgh,  hoMing  it  as  her 
separate  estate.     The  sum  of  $2000  was  lent  to  her   in 
1827,  for  which  sum  she  executed  her  bond.     Her  husband 
was  very  intemperate   and  had   been  so  since    1815.     In 
1825  he  became   insane  and  was  confined   ifi  the  lunatic 
asylum,  where,  with   a  short   interval,   he   remained   until 
the  spring  of  1826;  was   taken    there  again   in  1828,  and 
early  in  1829  came  away   entirely  restored.     In  July,  1825 
he  made  his  will.     About   the   first   day  of  March,  1829, 
four  months  previous  to  his  death,  Gardner  sent  to  a   Mr. 
Williams  with  whom   the  bond  of  his  wife  had  been  de- 
posited, and   on  obtaining  it,  told  her  that  the  money  was 
her*s  and  put  the  bond  in   the  fire.     The  evidence  as  to 
the  sending  for  and  destruction  of  the  bond  rested   solely 
upon  the  testimony  of  Mrs.  Milnor,  a  daughter  of  Mrs.  Gard- 
ner, by  a  previous  marriage,  who   was  dependent  upon  her 
mother  for  support.     She  further  testified  that  upon  a  pre- 
vious occasion,  after  Gardner  left  the  asylum  the  last  time, 
she  was  present  when  Gardner  sent  for  Mr.  Williams  to 
his  bed  side,  and  told  him  if  any  thing  happened  to  him,  to 
destroy  those  papers.     She  also  testified  that  on  the  day  the 
bond  was  sent  for,  and  previously   to   its   being  sent   for, 
Gardner  requested   his  wife  to   destroy   the  papers  if  any 
thing  should  happen  to  him.     This  she  declined  to  do,  and 
the  papers   were   then  sent  for.     On    the  part  of  the  now 
respondents  it  was  shewn   that  a  petition  was  presented  to 
the  chancellor  for  the  removal  of  James  Gardner,  from  an 
appointment,  which  he  held  as  guardian  of  the  estate  of  an 
infant,  on  the  ground  of  his  insanity  ;  that  on  the  fifth  day 
of  March,'  1839,  the  chancellor  referred  the  petition  to  a 
master  for  inquiry  into  the  facts ;  that  on  the'  eighteenth, 
nineteenth   and   twentieth   day  of  the  same  month,  proofs 
were  taken  by  the  master,  and  that  on  the  coming  in  of  the 
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master's  report,  Gardner  was  removed  from  his  trust  as 
guardian.  On  this  evidence  the  auditors  made  a  report 
charging  Mrs.  Gardner  with  the  $2000.  On  the  coming 
in  of  the  report,  the  counsel  for  the  administratrix  insisted 
before  the  surrogate,  that  no  foundation  was  laid  in  the  ob- 
jfections  filed  to  the  accounts,  t^  support  the  charge  of  the 
$2000  against  her ;  no  issue  was  offered  to  which  proofs 
eould  be  appHed,  and  no  claim  presented  specifically  in  that 
respect,  which  the  surrogate  by  a  decree  could  reject  or 
allow.  The  objection  was  overruled  and  the  report  con- 
firmed by  the  surrogate,  whose  decree  was  affirmed  on  ap- 
peal by  the  Chancellor,  7  Paige,  512.  The  administra- 
trix thereupon  appealed  to  this  court,  where  ihe  ca«e  was 
argued  by 

M.  T.  ReynoldSy  for  the  appellant. 

/.  Rhoadea  8f  S.  Stevens,  for  the  respondents. 

After  advisement,  the  following  opinion  was  delivered  : — 

fiy  CowEN,  J.  The  main  objection-  here,  is,  that  Mrs. 
Gardner  was  not  chargeable  with  the  $2000  which  she  had 
borrowed  from  her  husband.  First :  It  is  said  she  was  not 
liable,  because  the  loan  was  by  the  husband  to  his  wife. 
It  is  admitted  to  be  void  at  law,  upon  the  ground  that  the 
wife  carnnot  contract  a  debt  to  any  one,  and  especially  to 
her  husband.  This  rule  is  universal  at  law,  and  k  is  the 
general  rule  of  a  court  of  chancery,  which  foHows  the  law. 
Simpson  v.  Simpson,  4  Dana,  140.  Chancery,  however, 
has  raised  an  exception  :  not  an  exception  in  terms,  but  yet 
a  substantial  one.  If  the  wife  holds  an  estate  separate 
from,  and  independent  of  her  husband,  as  she  may  do  in 
equity,  chancery  considers  her  in  respest  to  her  power  over 
this  estate  a  feme  sole,  2  KenVs  Comm.  164,  Sd  ed. ; 
and,  although  she  is  still  incapable  of  charging  herseff  at 
law,  and  equally  incapable  in  equity  of  charging  herself  per- 
sonally  with  debts,  yet  I  think  the  better  opinion  is  that 
separate  debts  contracted  by  her  expressly  on  her  own  ac« 
county  shall  in  all  cases,  be  considered  an  appointment  or 


ALBANY,  DECEMBER,  1889.  529 

M^M^^M__iim^ — I — m m — • ^r-  -j-^— — ^-^— -t—m — ■^■-■^m-n-     -i        t      i i__«     ■■       —  ■      "     ^ — - 

Gardner  v.  Gardner. 

appropriation  for  the  benefit  of  the  creditor,  its  to  so  much 
of  her  separate  estate  as  is  sufficient  ta  pay  the  debt,  if  she 
be  not  disabled  to  charge  it  by  the  terms  of  the  donation. 
Chancery,  then,  consifdbrs  the  debt  as  a  valid  charge  pro 
tanto,  or  will  at  least  enforce  its  collection  specifically,  by 
fixing  it  as  a  lean  upon  the  separate  estate.  2  Story^s  Eq. 
627,  <^  1399  to  1401,  inclusive  and  the  cases  there  cUed.  2 
Kent's  Comm.  164,  3d  ed.  id.  166.  I  see  no  objection  in 
this- theory  to  a  debt  being  contracted  by  the  wife  directly  to 
the  husband.  Sucti  a  power  seems  to  have  been  recognized 
in  Heatljf  v.  Thwnas,  15  Ves.  596,  wherein  it  appeared  that 
the  wife  had  given  her  husband  a  bond  of  indemnity.  The 
case  is  equally  within  the  principle,  whether  we  consider  her 
acting  as  feme  sole,  or  under  a  power  of  appointment  in  fa- 
vor of  hc^  husband. 

In  answer  to  this  view  of  the  question,  the  argument  of 
policy  is  insisted  on.  It  is  said  that  the  principle  will  give 
an  opening  to  the  exercise  of  undue  influence  by  the  hus- 
band, in  procuring  this  equitable  mortgage.  That  may  be 
so.  Such  an  influence  is  perhaps  too  often  Exerted  in  va- 
rious indirect  legal  methods  of  acquiring  the  wife's  estate. 
But  the  power  of  restraint  lies  with  the  donor.  If  he  give 
the  estate  to  the  wife  unshackled  as  to  the  mode  of  aliena- 
tion, he  avows  himself  willing  to  repose  upon  her  discre- 
tion ;  and  run  the  risk  of  her  husband's  influence.  If  the 
donor  be  distrustful  of  either,  his  business  is  to  interpose 
such  guards  in  respect  to  the  occasions  and  the  forms  of 
alienation  as  shall  obviate  the  supposed  danger.  When  the 
wife  holds  her  separate  estate  untrammelled  by  any  such 
precautionary  control,  it  is  right  that  such  estate  should  be  ap- 
propriated to  the  payment  of  her  separate  debts.  And  this 
is  especially  so  where,  as  in  the  case  at  bar,  they  are  con- 
tracted for  the  benefit  of  her  separate  estate.  I  say  as  in  the 
case  at  bar.  Such  was  Mrs.  Gardner's  object  in  obtaining 
the  loan,  as  she  admitted  before  the  surrogate.  She  had,  no 
doubt,  stated  the  object  to  her  husband,  viz.  the  improving 
of  her  estate  at  Williamsburgh ;  and  I,  for  one,  cannot 
agree  with  her  learned  counsel  in  saying  that  her  declara- 
tion must  be  presumed   to  have  been  falsified  by  her  con- 
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duct ;  that  she  probably  deceived  her  husband,  even  ad- 
mitting tl)e  truth  of  her  declaration,  is  to  be  regarded  as  a 
matter  of  mere  abstract  moral  obligation.  And  above  all, 
if  the  counsel  be  correct  in  supposing  that  an  application  of 
this  money  to  the  proposed  improvement  were  essential  to 
secure  its  reimbursement,  I  think  the  chancellor  was  bound 
to  presume  that  she  had  not  misapplied  it,  at  least  until  the 
contrary  was  shown.  It  was  no  more  than  saying  she  shall 
be  presumed  to  have  acted  honestly.  If  the  declaration  of 
her  purpose  be  considered  as  made  to  the  surrogate  only,  a 
thing  not  very  probable,  it  was  in  no  way  qualified  with  a 
suggestion  that  the  purpose  had  not  been  fulfilled.  I  feel 
quite  clear,  therefore,  that  a  valid  loan  wa»^  established  by 
the  proof,  chargeable  on  the  appetlant'a  trust  estate,  which 
it  became  her  duty  as  administratrix  to  account  for,  if  it 
were  collected  or  collectable  intermediate  her  appointment 
as  a'dministratrix  and  her  accounting,  unless  the  debt  was 
discharged  by  her  husband. 

Secondly.  It  is  said,  that  she  is  not  to  be  made  liable  in- 
asmuch as  it  W3S  not  shown  that  the  debt  had  been  collect- 
ed, or  might  have  been  collected  with  ordinary  diligence. 
Direct  evidence  of  actual-  collection  is  not  pretended  ;  and 
it  is  insisted  that  the  debt  was  not  even  shown  to  have  been 
separate.  Mrs.  Gardner  herself  admitted  that  the  $2000 
was  loaned  with  a  view  to  employ  it  in  the  erection  of 
buildings  at  Williamsburgh,  on  her  property  which  lay  there; 
and  this  did  not  constitute  the  whole  of  her  separate  estate. 
I  think  it  is  not  too  much  to  presume  that  the  property 
which  the  $2000  was  destined  to  improve,  bore  such  a  rea- 
sonable proportion  in  value,  as  to  call  foe  the  imj>rovement ; 
and  that,  in  whatever  mode  the  sum  may  have  been  invest* 
ed  for  her  use,  the  whole,  investment  and  all,  wouM  form  a 
fund  perfectly  adequate  to  the  reimbursement  of  the  monej. 
That  is  but  presuming  an  exercise  of  due  discretion  in  the 
improvement  of  her  estate.  Ordinary  prudence  is  to  be 
presumed  till  the  contrary  be  shown ;  and  in  this  case,  the 
contrary  was  not  even  pretended.  Ordinary  diligeoce  in 
collecting,  and  therefore  actual  collection,  might  also  have 
been  inferred  by  the  auditors,  and  Mrs.  Gardner  be  holden 
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liable  on  that  ground.  At  any  rate,  it  was  by  no  means 
straining  a  point  to  say,  that,  after  a  lapse  of  time,  she 
ought  to  have  collected  the  debt  from  a  fund  sufficient  in 
itself^  and  probably,  in  a  great  measure,  under  her  person- 
al control.  If  the  contrary  of  all  this  were  true,  why  was 
that  not  shown  by  her^  The  presumption  was  not  con- 
clusive against  her. 

I  have  thus  far  gone  through  with  several  branches  of 
the  argument  submitted  to  us  by  the  counsel  of  the  appel- 
lant, because  I  did  not  know  how  far  the  members  of  the 
court  would  agree  with  me  in  respect  to  another  branch  of 
it,  still  ranging  under  the  main  point  in  the  cause.  On  that 
I  have  felt  myself  constrained  to  agree  with  him  ;  and 
should  the  court  think  with  me  in  (he  view  which  I  have 
taken  of  it,  they  will  perceive  that  the  appeal  is  well  founded. 

Lastly.  It  was  said  that  the  testator,  in  his  life  time,  for- 
gave Mrs.  Gardner  the  debt  in  question,  by  procuring  and 
burning  the  bond  which  was  taken  as  evidence  of  it.  The 
only  direct  proof  of  this  fact  is  derived  from  the  deposition 
of  Mrs.  Milnor,  the  daughter  of  the  appellant,  and  the  step- 
daughter of  the  testator,  who,  as  I  infer,  was  either  a  resi- 
dent in  the  testator's  family,  or  very  often  with  them,  from 
1827  when  she  says  the  loan  was  made,  to  February  or 
March,  1829,  when  she  says  the  bond  was  destroyed.  The 
testator  died  in  July  next  ensuing.  She  says  that  he  at  first 
kept  the  bond  himself,  but  when  he  got  sick  he  gave  it  to 
Mr.  Williams,  with  instructions  that,  if  any  thing  happened 
to  him,  the  testator,  he,  Mr.  Williams,  should  destroy  it.  He 
afterwards  told  Mrs.  Gardner  to  destroy  it,  if  any  thing 
happened,  which  she  declined.  He  then  sent  for  the  bond, 
and  himself  committed  it  to  the  fire,  telling  Mrs.  Gardner 
that  the  money  was  hers. 

I  have  not  been  able  to  read  Mrs.  Milnor's  deposition 
without  the  impression  that  the  chancellor  appears  to  have 
entertained,  viz.  that  the  bond  was  in  truth  destroying  by  the 
testator,  with  the  intent  to  forgive  this  debt :  nor  have  the 
collateral  facts,  which  are  supposed  to  furnish  marks  of  fab- 
rication on  the  part  of  the  witness  had  the  effect  to  weaken 
my  impression.     The  strongest  of  these  facts  is  an  alleged 
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want  of  recol4eclion  by  the  witness,  of  the  person  by  whom 
the  testator  sent  to  Mr.  Williams  for  the  bond ;  as  if  she 
might  fear  contradiction  from  risking  a  disclosure  of  the 
name.  But  beside  omitting  to  say  that  she  even  saw  the 
messenger,  she  names  Mr.  Williams,  who  might  have  con- 
tradicted l;ier  in  several  important  particulars,  if  she  spoke 
untruly,  and  whose  non-production  by  the  iegatees  is  entirely 
unaccounted  for.  That  a  family  transaction  of  this  kind 
should  harve  been  witnessed  only  by  the  family,  is  of  all 
things  the  most  natural ;  and  it  is  not  surprising  that  the  only 
witnesses  were  the  mother  and  daughter,  whose  offices  were 
at  that  time  important  about  the  person  of  the  testator.  He 
had  no  children  of  his  own,  and  was  not  on  the  best  terms 
with  his  brother^  to  whose  cUldren  he  bequeathed  a  portion 
of  his  estate.  He  appears  to  have  entertained  sentiments  of 
great  kindness  for  the  witness,  to  whose  son  he  had  con- 
veyed a  small  tenement ;  and  towards  his  wife,  the  appel- 
lant, to  whom  he  bequeathed  one  half  of  his  personal  estate. 
His  will  had  been  made  in  1825;  and  halving,  perhaps,  lived 
in  some  measure  upon  her  bounty ;  and  at  any  rate  been 
the  cause  of  much  trouble  and  mortification  to  her  by  his 
habits  of  intoxication,  it  is  not  strange  that,  in  the  interval 
of  recollection  which  seems  to  have  returned  upon  him,  he 
should  have  thought  the  scanty  provision  in  his  will  unequal 
to  the  demands  upon  his  gratitude  and  his  kindlier  feelings. 
With  a  competency  of  her  own,  on  which  she  might  hfive 
separated  from  him,  she  had  forborne  to  do  so ;  and,  by 
taking  care  of  him,  had  given  an  earnest  of  disinterested  af- 
fection sufficient  to  account  for  the  destruction  of  the  bond 
upon  principles  far  other  than  those  of  undue  influence. 
That  he  himself  was  childless,  that  his  wife's  daughter  was 
a  pensioner  upon  the  bounty  of  her  mother,  and  the  family 
of  his  brother,  the  respondents,  had  been  in  some  measure 
alienated,  even  if  it  were  by  his  own  fault,  furnished  per- 
haps an  additional  motive,  which  we  have  no  right  to  ques- 
tion. Such  a  concourse  of  circumstances  coming  in  aid  of 
Mrs.  Miinor's  narrative,  to  my  mind  much  more  than  coun- 
terbalances the  criticisms  founded  on  her  relationship  to  the 
respondent,  or  interest  in  adding  to  her  mothers's  means  of 
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kindness  to  herself.  As  the  gift  of  the  debt  was  hi  nature 
of  a  testamentary  disposition,  it  is  undoubtedly  right  that  we 
should  look  to  the  motives  which  argiie  the  fitness  of  the 
act,  both  as  a  test  of  its  probability  and  sanity.     , 

The  chancellor  seems  to  have  entertained  great  doubt  of 
the  testator's  sanity,  and  assuming  that  the  bond  was  de- 
stroyed with  the  intent  imputed,  he  presumed  that  the  wife 
or  some  one  else  had  persuaded  the  testator  to  that  act,  he 
not  being  at  the  time  of  sound  and  disposing  mind  and  mem- 
ory, or  being  at  least  open  to  the  assaults  of  undue  influ- 
ence. I  entirely  agree  to  adopt  the  test  proposed  by  the 
chancellor ;  if  the  testator  was  unfit  to  make  a  codicil,  he 
was  equally  unfit  to  forgive  the  debt.  The  proof  on  that 
subject  is,  that  he  was  an  intemperate  man,  and  had  been 
so  from  1815  to  18^9,  some  14  or  15  years,  though  Mrs. 
MiliK>r  says  he  was  never  out  of  his  senses  till  1825.  His 
derangement  at  this  time  could  not  have  amounted  to  any 
very  serious  disqualification  :  for  in  that  year  he  made  a 
very  judicious  will,  in  which  all  parties  acquiesce.  In  the 
course  of  the  ensuing  four  years  his  fits  of  drunkenness  be- 
came more  frequent,  his  intemperance  had  grown  into  a 
confirmed  habit,  and  his  constitution  was  found  to  be  grad- 
ually giving  way,  notwithstanding  the  efforts  of  his  friends 
to  break  the  habit.  He  was  twice  confined  in  the  lanatic 
.asylum,  which  I  understand  to  have  been  among  the  expe- 
dieatA  resorted  to  for  the  purpose  of  checking  his  career  of 
.drunkenness.  I  read  of  no  insanity  among  the  proofs  ex- 
cept what  arose  from  the  excessive  use  of  ardent  spirits. 
I  lay  no  stress  on  his  being  removed  from  the  oflice  of 
guardian^  because  I  think  any  master  in  chancery  would 
/ieport  in  favor  of  removing  a^p  intemperate  man  from  such 
a  place,  though  he  were  yet  (ar  short  of  insanity.  That  he 
had  surrendered  the  management  of  his  property  and  business 
jlo  his  ]wife,  w^as  evidence  either  of  unusual  discretion  on  his 
part,  or  of  a  salutary  influence  on  hers.  I  cannot  deny  that, 
in  the  words  of  the  chancellor,  the  testator  was  a  broken 
down  inebriate  ;  nor  that  such  a  man  might  be  entirely  un- 
qualified to  make  a  will.  Reason  might  have  been  dethroned, 
memory  might  have  lost  its  seat,  and  the  man  have  been 
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reduced ^o  the  condition  of  a  mere  driveller ;  but  ordinarily 
this  18  not  so.     To  whatever  extent  the  constitution  moy  be 
physically  impaired  by  intemperance,  the  mind  retains  suf- 
ficient strength  for  the  purpose  of  transacting  common  busi*^ 
ness,  when  not  clouded  by  actual  intoxication.    Cases  were 
cited  at  the  bar,  that  if  general  insanity  be  established,  it 
will  be  presumed  to  continue,  unless  a  lucid  interval  at  the 
time  of  the  transaction  in  question  be  clearly  shown ;  but  - 
does  proof  that  a  man  is  in  the  habit  of  often  getting  drank, 
and  has  even   been  a  drunkard  for  years,  make  out  a  case 
of  general  insanity  within  the  rule  ?  The  greatest  drunkard 
is  frequently  sober,  perhaps  every  day  ;  his  habit  is  in  a  de- 
gree under  the  control  of  himself  and   his  friends  ;  and  du- 
ring the  few  months  that  this  man  spent  in  the  lunatic  asy- 
lum, the  mad'housej  as  it  has  been  called  by  way  of  emphasis, 
he  was  no  doubt  entirely  sober  and  therefore  sane.     If  his 
unfortunate  indulgence  in  the  use  of  ardent  spirits  had  re- 
sulted in  a  settled  derangement  of  mind,  independent  of  the 
immediate  influence  of  drink,  (and  if  the  proof  comes  short 
of  this,  a  case  of '  general  insanity  is  not  established,)  why 
was  nothing  of  that  kind  shown  or  attempted  to  be  shown 
at  the  hearing?    Why  was  not  the  family  physician  called  ? 
General  sanity  is  the  natural  and  ordinary  condition  of  the 
mind,  and  is  to  be  presumed  till  the  contrary  is   established. 
But  we  are  not  left   to  presumption.     Mrs.  Milnor  says 
that  about  a  month  before  the  bond  was  destroyed,  she  and 
her  mother  having   received  word  that  the  testator  was  per- 
fectly himself,  went  and   brought  him  home  from^  the  asy- 
lum, whither  he  had  been  for  the  last  time.     He  soon  after 
told  Williams  to  destroy  the  bond,  and   finally  sent  for  it 
and  destroyed  it  himself,  being  perfectly  sane  of  mind  ;  in 
the  phrase  of  the  witness,  he  was  entirely  himself;  he  was 
not  very  well ;  but  only  weak.     I  do  not  find  a  word  of 
proof  that  after  he  returned   home  the  last  time,  his  mind 
was  unsettled,  or  that  he  had  even  relapsed  into  his  accus- 
tomed indulgence.     His  whole  conduct  in  making  the  gift, 
as  sworn  to,  bears  strong  marks  of^ deliberation;    and  the 
transaction  is,  in  its  own  character,  an  argument  in   favor 
of  sanity.     If  there  were  in  truth  the  power  of  malign  influ- 
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ence  on  the  part  of  the  wife,  and  a  disposition  to  abuse  the 
power,  why  was  it  not  exerted  in  a  total  alteration  of  the 
will  2  Why  suffer  any  part  of  the  estate  to  pass  to  the  re- 
spondents J  They  had  stood  iti  the  will  for  half  the  per- 
sonal estate,  ever  since  1825  ;  the  one  half  only  having  been 
bequeathed  to  the  wife.  The  destruction  of  the  bond  was 
the  addition  of  only  $l>000  more ;  for  the  will  already  car- 
ried one  half  of  the  bond  to  her.  What  more  natural,  I  ask, 
than  that,  in  a  knig  turn  of  perfect  sobriety,  confined  by  bod- 
ily weakness  with  his  family,  he  shouM  review  the  four  years 
which  had  elapsed  since  his  will  had   been  made,  the  care, 

.  the  anxiety,  the  shame  which  his  unfortunate  appetite  had 

'  in  the  meantime  inflicted  on  his  wife ;  and  see  the  fitness  of 

adding  at  least  this  meagre  and  disproportionate  codicil  ? 
Is  there  the  least  difficulty  in  accounting  for  such  an  act^ 
without  raising  the  hypothesis  of  insanity,  or  of  undue  in- 
fluence ? 

I  Ia»turning  over  the  books  with  a  view  to  the  form  of 

this  gift,  I  was  struck  with  its  similarity,  in  several  respects, 
to  a  case  which  came  before  Lord  Hardwicke  in  1740 ; 
Richards  v.  SyniSf  Bamardist,  Ch.  Rep.  90.  There  the 
defendant  borrowed  £3000  of  the  complainant's  father,  giv- 
ing a  bond  and  mortgage.  The  defendant's  mother  was 
uneasy  on  account  of  his  contracting  so  heavy  a  mortgage 
debt;  but  the  mortgagee  told  her  in  her  son's  presence, 
that  she  need  not  be  uneasy,  as  it  was  in  his  power  to  be 
kind  to  her  son.  The  bond  and  mortgage  were  kept  for 
some  time  by  a  .trustee ;  but  the  defendant  procured  them 
from  him,  and  brought  them  in  a  box  to  the  mortgagee's 
house,  where  the  mother  was,  and  requested  him  to  take 
and  keep  them  himself.  Upon  this,  as  it  was  sworn  on  the 
|)art  of  the  defendant,  the  mortgagee  put  back  the  bond 
and   mortgage  with   his  hand ;  and  said  '<  take  back  your 

I  writings:  I  freely   forgive  you  the  debt"     Turning  to  the 

mother,  he  said,  ''  I  always  told  you  I  would  be  kind  to 
your  son ;  now  you  see  that  I  am  as  good  as  my  word." 
But  this  evidence  was  contradicted  on  the  part  of  the  com- 
plainant, who  was  the  mortgagee's  son  and  heir.  Lord 
Hardwicke  held  that,  taking  the  case  as  made  out  on  the 
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part  of  the  defendant,  the  gift  discharged  both  the  bond  and 
mortgage.  But  inasmuch  as  the  contradictory  evidence  left 
it  doubtful  whettrer  the  mortgagee  did  make  the  expressions 
imputed  to  him,  his  lordship  directed  an  issue  on  that  ques- 
tion. In  the  case  at  bar,  which  is  an  appeal  from  a  surro- 
gate, I  am  not  aware  of  any  e^rpress  statute  giving  the  chan- 
cellor power  to  award  an  issue,  as  is  done  by  the  revised 
statutes  in  certain  cases  while  before  the  surrogate  or  be- 
fore a  circuit  judge  in  probate  cases;  bat  the  appeal  is  giv- 
en, in  the  case  before  us,  to  the  court  of  chancery,  as  such. 
2  R.  S.  506,  2d  'ed.  And  the  reason  why  the  legbhture 
were  silent,  was  probably,  because  they  knew  th^at  the 
court  of  chancery  has  the  general  incidental  power  to  award 
an  issue  in  all  proper  cases.  I  have  no  doubt  of  its  power 
in  the  case  before  us,  if  not  expressly  restrained ;  and  I 
presun)e  its  jurisdiction  is  not,  in  regard  to  issues,  narrowed 
any  where  in  the  revised  statutes.  Taking  the  court  of 
chancery  to  hold  its  ordinary  power  in  this  particular,  and 
conceding,  for  the  sake  of  the  argument,  that  Mrs.  Miioor's 
testimony  Was  shaken,  then,  I  think  nracb  the  better 
course  would  have  been  to  award  an  issue.  The  case  at 
bar  seems  more  strikingly  to  call  for  such  a  direction  pre- 
vious to  a  decision  by  the  chancellor,  than  that  of  Richards 
V.  SymSf  where  the  evidence  was  agreed  to  be  contra- 
dictory. The  Lord  Chancellor  would  not  pronounce 
against  the  gift  even  in  such  a  case,  till  the  defendant's  tes- 
timony had  been  overruled  by  the  verdict  of  a  jury.  In  the 
case  at  bar,  I  have  endeavored  to  show,  that  there  is,  at 
least,  very  great  difficulty  in  seeing  a  doubt  either  in  res- 
pect to  the  form  and  intent  of  the  gift,  or  the  sanity  of  the 
donor  or  his  freedom  from  undue  infiuence.  Yet  the  court 
of  chancery  has  nullified  the  gift,  without  even  taking  the 
opinion  of  a  jury.  If,  as  was  held  by  Lord  Hardwicke,  the 
intent  to  give  ought  not  to  be  negatived  without  an  issue  in 
Richards  v.  SymSy  suclv  a  pecaution  in  the  case  before  us, 
even  if  we  do  not  go  beyond  an  inquiry  as  to  what  the  tes- 
tator  said,  seems  to  me  still  more  proper.  But  when  we 
come  to  doubt  on  the  question  of  insanity  and  undue  influ- 
ence, such  a  case  has  always  been  deemed  peculiarly  prop- 
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er  for  the  considerution  of  a  jury.  I  noticed  before,  that 
the  gift  wa9  in  nature  of  a  bequest.  The  question  is  of  the 
same  character  as  that  which  freqiientlj  arises  on  offering 
a  will  for  probate,  in  respect  to  which  the  legislature  have 
made  special  provisions  for  an  issue  on  appeal  to  the  circuit 
judge.  S  R.  S.  10, 505,  2d  ed.  It  is  analogous  to  the  issue 
of  devuavU^d  nan,  so  familarly  known  to  the  profession. 
Mingled,  as  this  matter  was  before  the  auditors,  with  the 
general  account,  and  introduced  by  the  way  of  supplemental 
charge  at  an  advanced  stage  of  the  hearing,  (though  I  do 
Bot  mean  to  deny  the  regularity  of  that  course  in  strict 
practice,)  it  is  easy  to  perceive  that  the  hearii^g  must  have 
been  greatly  wanting  in  that  fulness  of  preparation,  and 
singleness  of  attention,  and  thorough  examination  peculiar 
to  the  trial  of  a  feigned  issue.  May  I  be  permitted  to  say 
again  thai,  to  my  mind,  there  was  an  unaccountable  paucity 
of  proof  to  show  insanity  ?  In  KeUletaa  v.  Gardner^  read 
in  evidence  from  1  Paige,  488,  the  master  reported  that 
Gardner  t&a^  of  sound  mind  when  the  report  was  made, 
though  his  bodily  health  was  impaired  and  his  habits  of  in- 
temperance laid  him  open  to  frequent  attacks  of  insanity. 
It  is  evident  from  the  report  that  ihe  fits  of  insanity  spoken 
of  were  entirely  voluntary ;  the  man  got  drunk  often  and 
that  was  the  amount  of  his  it] sanity.  The  report  was  made 
in  1829,  after  he  had  come  from  the  asylum  the  last  time, 
a  sober  man,  as  Mrs.  Milnor  says ;  nor  was  there  a  particle 
of  evidence,  that  he  was  even  drunk  after  that  time.  The 
amount  of  the  master's  report  is  that  he  was  liable  to  be- 
come  insane.  That  he  ever  became  so  after  he  left  the 
asylum  he  does  not  say  and  when  he  destroyed  the  bond 
he  was,  as  Mrs.  Milnor  says,  perfectly  himself.  She  had 
been  long  acquainted  with  him,  and  could  doubtless  tell  as 
a  matter  of  fact  at  the  time,  whether  he  was  drunk  oi^  so- 
ber. It  must  have  been  a  surprise  to  this  widow  to  be 
told  that  her  husband  who  had  been  in  the  habit  of  getting 
drunk  could  not,  for  that  reason,  make  a  codicil,  or  add  to 
her  legacy  by  way  of  donatio  causa  mortis,  when  he  was 
perfectly  sober.  I  feel  fully  authorized  to  believe  that 
there  was  nothing  in  the  case  different  from  the  ordinary 
Vol.  XXII.  68 
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alternations  of  an  intemperate  roan.     That  his  habit  had  at 
any  time  resulted  in  delirium  tremens  is  no  where  said. 
Even  that,  the  worst  and  commonly  the  most  imbecile  state 
of  the  drankard,  is  often  attended  with  tarns  of  sobriety 
sometimes  for  weeks.     Again,  Task  if  there  was  any  thing 
more  than  common  dranken  fits,  why  was  it  not  shown  ? 
Doct.    Rogers   had  advised    that   he  should   be   confined. 
Why  was  the  doctor  not  examined?     Mrs.  Gardner  had 
raised  the  issue.      Her  own  witness  bad-  pronounced  the 
man  sober  at  the  very  moment  of  the  gift;*  and  alio  declar-« 
ed  that  he  came  from  the  asylum,  on  an  inritation  to  fetch 
him  as  a  cured  man.  *  If  she  was  mistaken  in  her  estimate 
of  his  condition,  she  might  ha?e  been-  met  by  a  cloud  of 
witnesses ;  the  physicians  at  the  asyTum,  the  keeper  and  Hie- 
agents,  in  addition  to  the  family  physician,  and  the  neigh- 
bors who  had  noticed  him  since  his  return.     If  his  faculties 
had  become  so  impaired  that  he  was  too  stupid*  for  plain 
business  when  clear  of  drink,  surely  this  must  have  been 
well  known,  and  could  have  been  easily  proved.     Yet  all 
was  rested  on  criticising  the  testimony  of  Mrs,  Milnor  and 
the  judicial  removal  of  the  man  from  his  office  of  guardian 
because  he  was  intemperate.     It  is  true  that  Mrs.  Gardner 
might  hare  called  the  witnesses  of  whom  I  speak ;  but  I 
do  not  think  her  counsel  was  warranted  in  doubting  that 
her  case  was  fully  made    out,  and  must  stand,  till  it  was 
more  seriously  impeached,  than  it  had  yet  been  by  oppos- 
ing testimony.    Beck^  in  his  treatise  on  medical  jurispru^ 
dence,  vol.  r,  376^  Ist  ed;  advises  that ''  the  conduct  of  drunk- 
ards should  be  particulftrlyi  noticed  during  the  intervals  of 
temperance.      If  spiritous  liquors  exercise   soch^  an  inffu— 
ence  as  to  render  us  doubtful'  eoncernihg  the  state  of  mind 
at  this  time,  we  may  reasonably  infer  that  the  alienation  is 
becoming'  permanent."      Why  was   not  such    an  obvious* 
point  of  view  resorted  to  ?     Was  it  enough  to  talk  of  the- 
madhouse?    This  was  evidently  a  mere  misnomer.     Doct; 
Ruahy  in  treating  of  mental  diseases,  calls  it  a  sober^house^ 
and  advises  that  an  hospital  be  established  in  every  city, 
and  town  in  the  United  States,  for  the  exclusive  reception 
Of  hard-drinkers.     Diseaaes  of  the  Mind,  267,  ed.  of  1819J 
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The  ground  taken  by  Rush  is,  that  drunkards  are  mischiev- 
ous. Swinburne  says  the  drunkard  is  like  a  mad  man  dur- 
ing the  time  of  his  drunkenness ;  and  cannot  make  a  will 
when  be  is  so  excessively  drunk  that  he  is  utterly  deprived 
ef  the  use  of  reason  and  understanding  ;  otherwise,  ^*  if  he  be 
n«t  clean  spent,  albeit  his  understanding  be  obscured  and  his 
memory  troubled.'^  1  &oinb.  133,  4,  ed.  0/  1803.  Black. 
2  Cam.  497,  says  ''  he  is  incapable  when  his  senses  are  be- 
sotted with  drunkenness."  Mr.  Stocky  in  his  late  treatise  on 
the  law  ofnon  compoien  nmntisy  46,  7,  gives  us  the  result  of 
the  authorities,  that  "  proof  of  drunkenness  amounting  to  in- 
sanity will  invalidate  a  will ;  but  if  it  be  shown  that  the  tes- 
tator was  not  under  the  influence  of  strong  liquors  at  the 
time  of  the  execution,  the  presumption  will  be  in  favor  of 
the  will,  a  presumption  strengthened  or  impaired  of  course 
by  the  internal  evidence  of  the  contents."  What  reason,  t 
ask,  had  Mrs.  Gardner  to  suppose  she  did  not  stand  within^ 
the  very  terms  of  the  rule,  after  proving  that  her  hiisband 
was  perfectly  sober  when  he  destroyed  the  bond  ?  Least 
of  all,  I  think  had  she  reason,  to  expect  the  imputation  of 
undue  influence  ;  and  feel  herself  called  upon  to  repel  any 
thing  of  that  kind.  There  was  not  one  particle  of  evidence 
that  she  had  ever  urged  her  husband  on  the  subject ;  and  I 
must  be  permitted  to  deny,  on  authority,  that  her  general 
influence  could  be  received  as  any  proof  against  her.  In 
Williams  v.  Goude,  1  Hag.  Eccl  Rep.  577,  561,  595, 
a  like  inference  was  sought  to  be  made.  There  the  husband 
was  a  tavern  keeper ;  and;  it  seems,  not  only  drank;  but 
had  become  a  good  deal  stupifled  under  an  attack  of  the 
apoplexy.  In  respect  to  the  charge  of  undue  influence^  Sir 
John  Nicholl  remarks ;  '<  There  was  the  general  influence 
of  an  active,  bustling,  high  spirited  wife,  over  a  good  natur- 
ed  easy  husband  ;  in  consequence  of  his  attack,  it  was  neces- 
sary she  should  take  a  still  more  decided  lead  in  the  man- 
agement of  the  concerns  of  the  house.  It  was  necessary 
she  should,  as  a  kind  nurse  and  an  aflectionate  wife  natur- 
ally would,  insist  on  his  going  to  bed  at  his  regular  hour ; 
on  his  not  indulging  too  freely  in  liquor,"  &c.;  adverting  to 
other  acts  of  salutary  influence.     But  be  adds ;  <^  I  can  find 
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no  trace  of  any  unfair  importunity,  on  the  part  of  the  wife 
to  induce  him  to  alter  his  will,  or  do  any  testamentary  act.'' 
The  general  influence  arising  from  his  afiection  for  and  de- 
ference to  his  wife,  the  learnbd  judge  refuses  to  admit  as 
matter  of  suspicion.  He  says,  in  another  place :  "  indeed, 
it  would  be  extraordinary,  if  the  influence  of  afiection  and 
of  warm  attachment  is  to  take  away  the  power  of  benefitting 
the  object  of  that  regard.  The  influence,  to  vitiate  an  act^ 
must  amount  to  force  and  coercion  destroying  free  agen- 
cy, it  must  not  be  the  influence  of  afiection  and  attach- 
nyent,  it  must  not  be  the  mere  desire  of  gratifying  the  wish- 
es of  another;  for  that  would  be  a  very  strong  ground  in 
support  of  a  testamentary  act.  Further,  there  must  be 
proof  that  the  act  was  obtained  by  this  coercion ;  by  inir 
portunity  that  could  not  b^  resisted  ;  that  it  was  done 
merely  for  the  sake  of  peace,  so  that  the  motive  was  tanta^ 
mount  to  force  and  fear.''  Was  there  any  thing  of  all  this 
in  Mrs.  Gardner's  case  which  it  lay  with  her  to  repel.  I 
confess  myself  utterly  at  a  loss  to  jconjecture  on  what  the 
mind  can  fasten  itsdf  bearing  the  remotest  semblance  of 
undue  influence.  These  probate  investigations  were  an 
every  day  matter  with  Sir  John  Nicholl,  who  fixes  the  Ofii£# 
on  the  party  charging  undue  influence,  saying  he  must  put 
his  finger  on  the  act,  showing  how  it  was  wrought.  In  the 
case  at  bar,  the  auditors  say  Gardner  was  exposed  to  undue 
influence.  The  surrogate  adds  he  may  perhaps  have  la?- 
boured  under  the  terror  of  being  sent  back  to  the  mad- 
house ;  and  the  chancellor  says,  '<  I  must  presume  the  mothr 
er,  or  some  one  else,  had  persuaded  the  decendent  to  destroy 
the  bond."  Certainly  he  was  exposed  to  influence,  and, 
so  is  every  man  on  a  bed  of  sickness,  or  in  the  hands  of  his 
nurse,  even  though  she  be  his  wife.  Are  we,  therefore,  to 
presume  that  it  was  exerted  ?  Perhaps  he  was  afraid  of 
being  sent  back — are  we  therefore  to  ^presume  that  Mrs. 
Gardner  shook  his  purpose  by  threats  of  incarceration  ?  If 
we  proceed  from  exposure,  into  the  regions  of  conjecture, 
it  is  diflUcult  to  conceive  how  a  great  majority  of  testamen? 
tary  acts  are  to  escape  the  rmputation  of  undue  influence. 
If  I  could  presume  that  Mrs.  Gardner,  or  some  one  else. 
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persuaded  her  husband  to'  forgive  her  the  loan,  it  appears 
to  me,  with  great  deference,  to  be  a  perfect  non  sequiiur. 
Was  there  fraud  ?  Was  there  terror  ?  Was  there  harras- 
sing  importunity,  and  a  .compliance  for  the  sake  of  peace 
in  the  dying  hour !  Stock  Non  Comp.  Ment.y  47,  8.  Had 
Mrs.  Gardner  the  least  reason  to  suppose  that  her  conduct 
was  open  to  this  harsh  construction  ?  Why  did  she  not 
^eiEe  with  unbecoming  eagerness  on  the  request  that  she 
herself  -would  destroy  the  bond  ?  A  messenger  is  resorted 
4o.  The  irustee  gi^es  up  the  bond.  The  testator  is  allow- 
ed time  to  pause  and  reflect.  This  is  the  proof.  Is  it  not 
more  natural  to  suppose  that  she  had  been  slow  and  sorrow- 
ful, in  yielding  to  the  severe  treatment  of  her  unhappy 
husband  ?  is  it  possible  I  can  be  mistaken,  when  I  suppose 
that  no  presumption  ought  to  arise  against  her,  because  she 
had  taken  the  helm  from  the  hand  of  a  drunken  pilot ;  and 
thus  saved  the  remnant  of  his  fortune  from  shipwreck  ? 
What  wotfld  otherwise  have  been  left  for  him  to  bequeath 
in  favor  of  the  respondents  or  any  body  else  ?  We  are  not 
dealing  with  a  needy  and  artful  adventurer  insinuating  herself 
into  a  marriage  with  age  and  weakness,  for  the  sake  of  a 
fortune.  Each  had  a  competency  ;  and  we  find  the  testa- 
tor living  at  Mrs.  Gardner's  own  house  in  Prince-street. 
They  had  doubtless  contracted  their  union  with  the  ordi- 
nary .expectation  of  wealth  and  respectability  and  domestic 
happiness.  Mrs.  Gardner  had  lived  to  see  all  these  hopes 
fade,  without  any  fault  of  hers,  and,  moreover,  found  her- 
self involved  in  the  usual  round  of  fallacious  expedients  to 
jreclaim  an  intemperate  husband.  She  must  have  been 
miserablej  but  her  suffering  for  years  does  not  appear  to 
have  subdued  her  aflection,  or  led  her  to  falilt  in  the  dis- 
charge of  her  duty.  The  husband  seems  to  have  become 
sensible  of  all  this  in  his  last  sickness ;  and  I  have  been  un- 
able to  detect  any  oth^r  influence  as  leading  to  a  destruction 
of  the  bond. 

He  had  the  undoubted  legal  power  to  forgive  this  debt  to 
his  wife.  2  Kenfs  Comm,  153,  3d  ed,,  and  the  cases  there 
cited,  in  the  form  which  the  deposition  of  Mrs.  Milnor  rep- 
resents him  as  having  pursued.     Richards  v.  Syms,  1  Bar* 
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nardisty  Ch.  R.  90.  And  to  my  mind  the  proof  m  enltrdf 
clear,  not  only  that  the  requisite  /orm  waa  complied  with  ; 
but  that  it  is  free  from  the  imputation  of  insanity  or  undue 
influence. 

The  whole,  however,  I  think,  resolvea  itsetf  4nto4i  ques- 
tion of  evidence  ;  and  I  agree  to  the  proposition  of  one  of 
the  counsel  for  the  respondents  in  his  argument,  that  if  this 
court  should  believe  there  was  a  fair  conflict  of  evidence 
beforo  the  auditors,  and  the  law  will  not  allow  an  iasoe, 
their  conclusion  ought  not  to  be  disturbed.  I  would  give 
it  the  force  which  we  alloiv  to  a  verdict  on  a  motion  for  a 
new  trial,  and  refuse  to  reverse  their  report,  except  in  a 
case  where  they  may  have  concluded  against  the  decided 
weight  of  evidence.  Such  I  think  is  the  case  at  bar.  But 
even  if  there  was  a  fair  conflict  of  evidence,  as  I  think 
there  was  power  in  chancery  to  award  an  issue,  it  should 
have  been  done.  In  either  view  I  am  for  a  reversal  of  the 
chancellor's  decree.  Should  this  court,  however,  difler 
with  me  upon  the  force  of  the  evidence  with  regard  to  the 
destruction  of  the  bond,  then  I  am  of  opinion  the  decree  of 
the  chancellor  should  he  affirmed. 

The  manner  of  introducing  the  charge  of  the  two  thou- 
sand dollars  befom  theP  auditor,  was  a  mere  matter  of  prac- 
tice ;  and  the  costa,  though  finals  are  not  in  this  case  the 
subject  of  appeal.  Both  rested  in  the  discretion  of  the 
court  below.  Rogers  v.  Holly^  1 8  fVenthU,  35b»  and  the 
cases  there  died*  Rowley  v.  Van  Benthuysen^  16  Wen^ 
delly  369. 

On  the  question  being  put,  Shall  this  decree  be  reversed  f 
twenty  members  of  the  court  answered  in  the  affirmative^ 
and  thru  in  the  negative.  Whereupon  so  much  of  the  de- 
cree of  the  chancellor  as  affirmed  the  decree  of  the  surro- 
gate, charging  the  appellant  wi{h  the  sum  of  $2000  loaned 
to  her  by  her  husband,  was  reversed. 
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re^ondents. 

The  principal  question  in  this  ease  was  as  to  the  efect  of  the  recordings  act 
of  1813,  upon  a  deed  executed  in  1802,  conveying  lands  lituate  in  the 
cootttj  of  St,  Lamrtmee.  Senator  ¥KRPi.Aif  cs^  in  deliivering  bis  opinion 
for  ojirmaiue^  concurs  in  the  Tiewa  of  the  Chancellor  as  set  forth  in  6 
Ptuge,  327,  et  stq.  that  this  case  cannot  be  considered  toUkin  the  meaning 
ofthenetf  hni  dissents  from  the  opinion  of  the  chancellor  in  an  important 
particular :  holding  that  it  is  not  competent  to  the  legislature  to  pass  an  act 
declaring  a  deed,  which  previous  to  the  passage  of  the  act  was  a  good  and 
▼alid  conveyance  of  lands,  fraudulent  and  void' unless  reeorded  previous 
to  the  recording  of  a  subsequent  deed  or  conveyance  obtained  by  a  bona 
JUU  purchaser  or  mortgagee. 

Appeal,  froii^  ehancery.     The  appellants  filed  a  biir  ior 
chancery  to  foreclose  a  mortgage  executed  to  their  testator 
by  Wesson  Briggs,  on  the  7th  February,  1838,  of  a  tract  of 
lOOO/acreshoC  land  situate  in  the  county  of  St.  Lawrence^ 
which  mortgage  was  duly  recorded.     The  mortgagor  de^ 
med  his  title  from  John  TibbitSj  by  deed  bearing  date  9thf 
November,  1810,  which  was  duly  recorded,  and  was  pos- 
sessed of  the  premises   until  his  death  in   1831.     After  his 
death  the  bill  for  the  foreclosure  of  the  mortgage  was  filed, 
and  his  children  as  his  heirs  at  law  were  made  parties  de- 
fendants;    They  put  in  an  answer  alleging  that  in  the  roontb 
o!  July 9  1801,  John  Tibbils^  then*  maternal  grandfather,  ex- 
ecuted a  deed  to  his  daughter,  their  mother,  Polly  Briggs, 
the  wife  of  the  mortgagor,.conveying  to  her  in  fee  the  whole 
of  the  premises  covered  by  the  mortgage  except  200  acres 
which  be  reserved;  that  in  August,  1802,  the  deed  of  July, 
1801,  was  destroyed  and  a  new  deed    executed  by  their 
graodiather  ta  their  mother  of  the  whole  tract  of  1000  acres. 
That  their  mother  died   m  the  month  of  March,  1810,  and 
that  in  the  ensuing  month  of  November,  whilst  they  were  tti- 
fants,  their  father  surrendered  the  d^ed  of  1802,  and  took  a 
deed  to  himself  of   the   tract  conveyed    to  their   mother. 
Proofs  were  taken  and  the  execution  of  the  two  deeds  to 
Polly  Briggs  satisfactorily  proved,  the  latter  in  the  month 
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o(  August  or  September,  1802;  and  the  surrender  of  the 
deed  of  1802,  and  the  execution  thereupon  of  the  deed  of 
1810,  to  the  mortgagor,  was  shown  by  the  dedarationd  of 
both  the  grantor  anci  grantee  of  the  last  deed. 

The  principal  question  in  this  case  arises  upon  the  con- 
struction of  the  recording  acts.  That  portion  of  the  state 
which  is  now  known  as  the  county  of  St.  Lawrence  vrwB^n 
the  organization  of  the  county  of  Oneida,  on  the  15tb  Mtfrch, 
1798,  embraced  within  the  bounds  of  Oneida.  See  Siaiuiee 
of  thi9  state  (^\st  sees.)  Loring  Andrews^  ed.  p.  295. 
Whilst  this  territory  thus  formed  part  of  Oneida,  an  act  was 
passed  on  the  3d  April,  1798,  requiring  all  deeds  of  land  situ- 
ate in  certarn  counties,  (amongst  which  Oneida  but  not  CUn-- 
^on  was  enumerated,)  executed  after  the  1st  February,  1798, 
to  be  recorded  upon  pain  of  being  adjadged  fraudulent  and 
Toid  against  subsequent  bona  fide  purchasers  and  mortga- 
gees, see  Statutes  As  above,  p.  453.  On  the  revision  of  the 
laws  in  1801,  the  act  last  mentioned  was  incorporated  as  a 
section  to  a  general  act  concerning  the  proof  of  deeds  and 
conveyances,  passed  6th  April,  1801,  which,  however,  by  a 
subsequent  act  of  the  same  year,  it  was  dechrred'  should  not 
go  into  efiect  until  the^rsf  day  of  October,  1801.  See  Stat^ 
-  utes,  vol.  1 ,  p.  479,  <$>  4,  and  p.  61 9  of  the  same  vol.  Webster's 
ed.  Three  days  previous  to  the  act  of  6th  April,  1801,  by 
'an  act  to  divide  this  state  into  counties,'  the  portion  of  the 
territory  of  the  state  now  known  as  the  county  of  St.  Law^ 
rence  was  embraced  in  the  county  of  Clinton.  See  Statuies^ 
vol.  2,  p.  5,  fVebster's  ed.  On  the  3d  day  of  March,  1802, 
the  county  of  St.  Lawrence  was  erected,  Statutes,  vol.  3,  p. 
5,  same  ed. ;  and  on  the  lOth  April,  180&,the  fourth  section 
of  the  act  of  1801  was  extended  to  the  county  of  St.  Law- 
rence,  and  it  was  enacted  that  all  conveyances  of  land  situ- 
ate in  t.at  county,  executed  since  1st  October,  1802,  should 
be  recorded  on  or  before  the  1  st  January,  1806.  See  Statutes^ 
vol.  4,  p.  301,  ^3,  same  ed.  Thus  it  will  be  seen  that  at 
the  time  of  the  execution  of  the  first  deed  to  Mrs.  Briggs, 
the  premises  in  question  were  situate  in  the  county  of  Clin- 
ton,  which  was  not  a  recording  county,  and  that  the  second 
deed  was  executed  previous  to  the  time  limited  by  the  act 
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or  1805,  as  the  period  designatmg  deeds  which  should  be 
recorded  before  let  January,  1806.  Then  came  the  act  of 
1813,  (1  R*  L.  370,  ^  4,)  requiring  all  deeds  of  lands  siia- 
ate  in  certain  countie$y  amongst  which  is  enumerated  SI. 
Lawrencey  executed  after  1st  February,  1799,  to  be  record" 
ed  upon  pain  of  being  adjudged  fraudulent  and  void  against 
subsequent  bona  fide  purchasers  and  mortgagees. 

The  vice  chancellor  of  the  fourth  circuit  held  that  under 
the  registry  acts  of  1805  and  1813,  the  deed  of  1802  to 
Mrs.  Briggs,  not  having  been  recorded,  was  void  as  against 
the  mortgagee,  relying  upon  the  opinion  of  Thompsok,  J.  in 
Barker  v.  Jackeon,  Pairufa  U.  S.  C  C*  lUp.  559,  571, 
and  accordingly  decreed  a  foreclosure.  The  defendants  op- 
pealed  to  the  chancellor j  who  reversed  the  decree  of  the  vice 
chancellor.  See  the  opinion  of  the  chancellor j  6  Pa^fe^ 
9X1  et  seq.  Whereupon  the  complainants  brought  an  appeal 
to  this  court.    The  case  was  argued  here  by 

C.  A.  Manny  for  the  appellants^ 

D.  Cadtfy  for  the  respondents. 

After  advisement  the  following  opinion  was  delivered  : 

fiy  Senator  Yerplanck.  My  opinion  is  that  the  chan- 
cellor's  decree  should  be  affirmed!  because  I  think  that 
such  a  construction  must  be  given  to  the  several  statutes  of 
1813  and  prior  years  concerning  the  registry  of  deeds  as 
will  shut  out  all  retrospective  operation  and  effect  upon  the 
talidity  of  deeds,  made  before  their  enactment,  and  not  at 
that  time  required  to  be  recorded*  It  is  conceded  that  the 
chancellor  has  fallen  into  a  slight  error,  (not  affecting  the 
merits  of  the  case  or  varying  the  decree,)  in  relation  to  the 
deed  of  July,  1801,  which  he  supposed  to  be  subject  to 
the  recording  act  of  1798.  It  now  appears  that  in  conse- 
quence of  the  alteration  of  counties,  the  lands  in  question 
were  then  within  the  bounds  of  another  county  to  which 
that  act  did  not  apply.  The  two  deeds  to  Mrs.  Briggs, 
therefore,  stand  on  the  same  footing,  and  if  proved  to  have 
.Vol.  XXII.  69 
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bften  duly  made  as  alleged,  (which  I  agree  with  the  chan* 
cellor  is  made  out  by  the  evidence,)  the  title  under  them  is 
valid,  unless  they  are  vitiated  by  the  statutes  requrring  in  gen- 
eral terms  all  deeds  executed  since  February,  1799,  and  Oc- 
tober, 1803,  to  be  recorded,  and  enacting  that  all  deeds  not 
so  recorded  should  be.considered  fraudulent  and  void  against 
subsequent  bena  fide  purchasers  and  mortgagees.  I  have 
nothing  to  add  to  the  chancellor's  reasoning  as  to  the  prob- 
able intention  of  the  legislature  that  the  act  of  1813  was 
not  to  be  retrospective  as  to  all  prior  deeds,  but  was  intend«< 
ed  to  apply  only  to  conveyances  of  lands  in  counties  which 
had  already  been  subject  to  similar  laws  under  previous  acts 
for  recording ;  and  that,  therefore,  lands  in  this  particoiav 
district,  which  had  by  accidental  changes  from  one  county 
to  another,  escaped  the  operation  of  such  laws,  must  not  be 
deemed  to  be  included  in  the  general  Fetrospective  words. 
I  assent  fully  to  this  construction  ;  but  at  the  same  time  I 
must  place  my  conclusion  as  to  the  effect  of  these  recording 
statutes  distinctly  and  expressly  upon  the  clause  of  the  con- 
stitution of  the  United  States  prohibiting  any  state  from 
passing  any  law  impairing  the  obligation  of  contracts.  I 
cannot  but  give  an  effect  to  this  constitutional  restriction,  in 
relation  to  this  question,  much  beyond  what  the  chancellor's 
opinion  appears  to  admit.  I  have,  in  a  former  opinion,  de- 
livered in  this  court,  objected  to  what  I  considered  an  undue 
extension  of  this  salutary  restriction.  Here  I  regard  it  as 
applying  in  full  force.  Deeds  valid  and  perfect  at  the  time 
of  their  execution,  and  not  then  requiring  for  their  full  legal 
effect,  any  further  legal  sanction,  sucii  as  recording,  are 
complete  and  valid  executed  contracts.  Now  the  effect  of 
a  subsequent  statute  enacting  that  such  valid  contracts 
shall  be  adjudged  fraudulent  and  void  as  against  certain 
persons  unless  a  further  legal  sanction  be  added,  must  be 
in  direct  hostility  to  the  very  words  of  the  constitutional  in- 
hibition. The  contracts  themselves  are  impaired  by  being 
adjudged  void*  If  a  law  enacts  that  any  class  of  contracts 
now  fair  and  valid  against  the  whole  world  shall  hereafter 
be  adjudged  fraudulent  and  void  against  some  particular 
persons^  can  this  be  any  other  than  a  law  impairing  the  ob«- 
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ligation  of  those  contracts  ?     It  is  true  that  the  contract  noay 
still  be  said   to  exist  as  '4>etween   the  original  parties :  but 
the  obligation  of  the  contract  is  surely  impaired  if  its  effect 
and  validity  are  destroyed  as  against  another  party — if  the 
executed  contract  has  no  longer  any  validity  as  between  one 
of  the  original  parties  and  an  assignee  of  the  other,  in  rela- 
tion  to   the   same   subject   matter.     The  obligation  of  the 
contract   betvireen   A.  and  B.,  was  before  binding  upon  B. 
and  all  who  might  claim   the  effect  of  the  contract  by  his 
grant  or  under  his  title.     A  law  is  passed  pronouncing  that 
in  certain  cases  the  contract  shall  be  binding  only  upon  B., 
and  that    its   former   obligation    shall   no  longer   bind  B.'s 
grantees.      Does   not   such   a   law   impair   that   contract  ? 
Now  it  cannot  be  presumed  that  the  legislature  intended  to 
enact  such  an  unconstitutional  requirement.     If  their  inten- 
tion to  do  so,  was  manifest  and   their  language  not  suscep- 
tible of  any  other  meaning,  then  the  enactment  was  uncon- 
stitutional and  void.     But  i)ere,  evidence,  as  shewn  by  the 
chancellor,  not  indeed  from  the  statute  itself,  but  from  other 
parts  of  the  statute  book,  indicates  the  probable  intention, 
as  well  as  the  manner,  in   which   the   framers  of  the  law  ^ 
were  led  by  a  natural  oversight,  to  use  words  that  in  their 
literal  interpretation    would   apply   retrospectively   to  some 
few  cases,  like   the  present,  npt  within  their  contemplation. 
We  may    accordingly    safely    here    apply  the   rule  that  "a 
thing  which  is  within  the  letter  of  the  statute,  is  not  within 
the  statute  unless  it  is  within  the  intention  of  the  maker." 
Bac.  Abr.  tit.  Statute  I.  When,  therefore,  the  act  of  1 81 3,  re- 
quired all  deeds  executed  after  February  1,  1799,  to  be  re- 
corded, under  the  penalty  of  being  adjudged  to  be  fraudulent 
and  void  against  subsequent  purchasers,  we  must  consider  it 
as  referring  to  deeds,  which  had   when   executed  been  sub- 
ject to  a  similar  rule,  and  which  should  have  been  recorded 
under  previous  laws,    but    not   as  embracing    retroactively 
deeds  then  valid   without   being  recorded,  which  might  un- 
intentionally fall  within  the   letter  of  the   enactment.     I  ap- 
ply the  same  principle  and   the  same  rule  of  interpretation 
to  the  prior  act  of  1805.     I  allow  the  weight  of  the  chro- 
nological  reasons   assigned  by   the  chancellor  to  show  that 
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this  ad  did  not  cover  the  deed  of  1802,  and  which  was 
probably  execiiied  in  August  or  September^  whilst  the  act 
did  not  go  into  effect  until  October.  But  independently 
of  that  view,  that  act  cannot  vitiate  either  of  these  deedsi 
if  it  comprehends  tbeoi  in  its  provisions  as  the  chancellor 
thinks  it  would,  unless  proved  to  have  been  lost  or  des- 
troyed. It  is  remarkable  that  this  act,  after  requiring 
all  deeds  executed  since  October  1,  1802,  to  be  recorded 
before  the  1st  of  January  1806,  does  no't  go  on  to  add  in 
terms  the  usual  penalty  of  being  adjudged  fraudulent  and 
void  against  subsequent  purchasers.  It  is  only  by  inference 
from  the  former  act  of  1801,  the  provisions  of  which  are 
here  extended  to  another  county,  that  this  penalty  can  be 
made  out.  A  mere  inference  of  this  kind,  operating  in  di- 
rect hostility  to  a  jconstitutional  restriction,  cannot  be  pre- 
sumed or  allowed,  when,  even  if  it  had  been  an  enactmenlt 
in  express  words,  such  enactment  would  have  been  void. 
The  provision  for  recording  such  prior  deed  then  stands 
alone,  merejy  directory  as  to  the  manner^  the  time,  and  the 
place  of  recording  the  deeds  of  those,  who  without  absolute 
legal  necessity  might  think  fit  thus  to  protect  the  evidence 
and  muniments  of  their  title. 

I  assent  to  the  chancellor's  view  of  the  evidence  of  the 
existence  of  the  deeds,  and  of  their  loss  or  destruction,  as 
well  as  to  his  conclusions  from  that  evidence. 

I  am>  therefore,  of  opinion  that  the  deed  of  1801  to  Mrs. 
Briggs^  and  the  deed  of  1S02  for  the  same  lands,  with  the 
addition  of  two  hundred  acres  more,  excepted  out  of  the 
first,  are  not  to  be  adjudged  fraudulent  and  void  as  against 
the  complainants,  under  any. of  the  recording  acts ;  but  con- 
veyed a  valid  title  not  defeated  by  the  subsequent  conveyance. 

On  the  question  being  put,  ^all  this  decree  be  reversed? 
All  the  members  of  the  court  answered  in  the  negative. 
Whereupon  the  decree  of  the  chancellor  was  affirmed. 
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Vav  Ressselaee  and  others,  appellantSj  and  Akin  and 

others,  respondents. 

Tke  r«(««M-of  landf  hj  one  of  two  tmsites^  from  the  operation  of  a  moit^ 
gife,  it  Dot  im  iUelf  suffieieot  to  idiieharge  the  lands ;  to  reader  it  arail- 
able«  it  must  be  executed  by  both  traftees. 

If,  bowever,  sucb  release  be  treated  as  a  valid  instrament  by  an  assignee  of 
tbe  trustees,  all  persons,  deriving  title  from  such  assignee  are  estopped 
fh»m  questioning  its  validity. 

JwiUiml  yraetedimgs  may  be  given  in  evidence  as  eireumttances  from  which 
to  infer  a  given  consequence,  without  that  concurrence  as  to  identity  of 
^rties  and  ofgubject  mailer  which  works  a  technical  bar. 

Appeal  from  chancery.  This  was  a  bill  to  foreclose^ 
three  mortgages  executed  by  the  respondent  and  two  other 
persons.  On  the  lOth  March,  1810,  the  defendant  fViUiam 
Akin,  together  with  TUus  Goodman  and  John  Dickinson^ 
became  the  purchasers  of  a  tract  of  537  acres  of  land,  situ- 
ate at  Oreen  Bush  opposite  the  city  of  Albany,  for  which 
they  agreed  to  pay  $60,000  in  manner  following:  Each 
purchaser  to  give  his  notes  for  $5000  payable  at  certain 
days,  and  also  to  give  three  several  bonds  for  $5000  each 
payable  as  follows  :  $5000  on  1st  May,  1811,  $5000  on  1st 
May,  1813,  and  $5000  on  Ist  May,  1813.  The  three 
bonds  of  $5000  each,  payable  in  1811,  executed  by  the 
three  purchasers,  separately,  to  be  secured  by  a  joint  mart' 
gage  executed  by  the  three  purchasers  upon  a  portion  of  the 
land  purchased.  The  three  bonds  payable  in  1812,  to  be  se- 
cured in  like  manner  by  u  joint  mortgage  upon  another  por- 
tion of  the  land,  and  the  three  bonds  payable  in  1813  to  be 
secured  in  like  manner,  by  ^  joint  mortgage  upon  a  thirdpor- 
tion  of  the  land  sold.  The  contract  for  the  purchase  was 
made  with  Stephen  N.  Bayard,  and  Stephen  Van  Rensselaer, 
to  whom  the  above  tract  with  other  property  was  convey- 
ed by  John  J.  Van  Rensselaer  in  trust  for  the  benefit  of  his 
creditors,  for  the  support  of  his  family  and  the  out  fit  of  his 
children.  The  trustees  accordingly  conveyed  to  the  pur- 
chasers and  the  securities  for  thie  payment  of  the  purchase 
money  were  executed.  On  the  20th  April,  1811,  the  pur- 
chasers ma4e  partition  of  the  tract,  and  duly  executed  re- 
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leases  to  each  other.  The  three  notes  of  $5000  each,  as 
also  the  three  bonds  of  $5000  each^  payable  on  thefirit  day 
of  May,  I8II9  were  duly  paid:  and  subsequently  fVilliam 
Akin  paid  the  remaining  two  bonds  of  $5000  each  executed 
by  Aim,  and  on  the  10th  April,  1815,  obtained  a  release  from 
Bayard  one  of  the  trustees,  (Van  Rensseleafy-ihe  other  trus- 
tee refusing  to  execute  it,)  exonerating  his  portion  of  the 
premises  from  all  liability  on  account  of  the  mortgages. 
On  the  17th  October,  1812,  the  trustees  of  John  J.  Van 
Rensselaer  gave  up  the  bonds  executed  by  Dickinson  one 
of  the  purchasers,  for  the  $10,000  due  from  him,  and  ac- 
cepted in  lieu  thereof  the  bond  of  a  person  of  the  name  of 
Marshall  Jones.  On  the  1st  February,  1816,  the  trustees 
assigned  the  three  mortg«iges  and  the  bonds  of  Goodman 
one  of  the  original  purchasers  and  of  Jones,  the  substitute 
of  Dickinson,  to  Elias  Boudinott,  for  the  alleged  considera- 
tion of  $22,000,  and  on  the  11th  July,  1818,  Boudinott 
filed  a  bill  in  chancery  for  the  foreclosure  of  the  mortgages,  to 
which  bill  he  made  Goodman,  Dickinson,  Jones  and  some 
subse(|ucnt  purchasers  parties,  but  did  not  make  fVilliam 
Akin  a  party.  In  this  bill  the  complainant  set  forth  the 
partition  made  by  the  original  purchasers,  and  admitted 
that  Akin  had  paid  and  satisfied  the  three  bonds  executed  by 
Aim,  but  alleged  that  there  was  a  large  arrear  of  principal 
and  interest  due  and  owing  on  the  mortgages  from  Good- 
man and  Dickinson,  The  defendants  suffered  the  bill  to 
be  taken  pro  confesso,  and  previous  to  the  1st  November, 
1819,  the  whole  of  the  premises  contained  in  the  mortgages, 
except  that  portion  which  on  partition  had  been  allotted  to 
Akin,  2Lnd  also  excepting  some  lots  which  had  been  releas- 
ed by  the  trustees,  were  sold  at  public  auction,  and  with  the 
exception  of  two  small  lots  which  brought  $471,  on  the  bid 
of  others,  was  bought  in  by  Boudinott  for  the  sum  of 
$8,309,44.  The  whole  amount  due  on  the  bonds  of  Good- 
man and  Jones,  having  been  certified  by  a  master  at 
$25,176,86.  The  premises  thus  purchased  by  Boudinott, 
were  subsequently  conveyed  to  the  trustees  of  John  J.  Van 
Rensselaer  on  the  re-payment  of  the  moneys  advanced  by 
Boudinott  on  receiving  the  assignment  of  the  bonds  and  mort- 
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gages;  and  on  the  22d  February,  1834,  the  three  mort- 
gages executed  by  Akin,  Goodman  and  Dickinson,  were 
assigned  by  the  surviving  devisees  in  trust  of  Boudinott,  to 
the  children  of  John  J.  Van  Rensselaer,  he  having  died. 
The  above  facts  relative  to  the  transfer  of  the  mortgages 
and  bonds  to  Boudinott,  the  bill  to  foreclose,  and  the  pro- 
ceedings  had  tliereupon,  were  set  forth  in  the  answer  of 
Akin  in  the  present  suit.  He  also  set  forth  in  his  answer, 
that  oi>  the  5th  June,  18^4,  the  present  complainants,  the 
children  of  John  J.  Van  Rensselaer,  filed  a  bill  in  chancery ,cail- 
ing  Stepen  N.  Bayard,  one  of  the  trustees,  to  account,  in 
which  they  alleged  that  he  had  taken  upon  himself  the  prin- 
cipal and  almost  sole  management  and  execution  of  the  trusts 
created  by  the  deed  of  their  father,  and  charge  him  with 
having  released  from  the  eflfect  and  operation  of  the  nu)rtga- 
ges^  divers  portions  of  the  land,  and  thereby  weakened  the  se- 
curities ;  and  he  further  alleged  that  the  estate  of  Bayard  (he 
having  died)  had  been  decreed  to  account  for  the  value  of 
the  bonds  of  Goodman  and  Jones,  over  and  above  the  value 
of  the  lands  securing  the  same. 

On  the  first  day  of  March,  1834  the  respondents,  the 
children  of  John  J.  Van  Rensselaer,  filed  their  bill  against  the 
appellant,  and  Goodman,  Dickinson  and  Jones,  for  the  fore- 
clostire  of  the  three  mortgages  executed  by  them  on  10th 
March,  1810,  alleging  a  large  sum  of  money  to  be  due  upon 
them;  they  further  alleged  that  Bayard  died  in  1831,  and 
that  the  surviving  trustee  Stephen  Van  Rensselaer,  had  as- 
signed and  transferred  to  them  all  the  property  and  effects 
of  their  father  remaining  in  his  hands  as  trustee,  among 
which  were  the  mortgages  sought  to  be  foreclosed ;  but  this 
allegation  was  not  proved.  The  proceedings  in  the  suit  ith 
chancery  prosecuted  by  Boudinott,  and  in  the  suit  prosecu- 
ted h\  the  complainants  against  Bayard,  were  received  in 
evidence  before  the  chancellor  subject  to  exception.  The 
bill  was  taken  as  pro  confesso  against  all  the  defendants  ex- 
cept yj^in,  as  to  whom  the  cause  was  heard  on  pleadings 
and  proofs,  and  on  28th  Janury,  1839,  the  chancellor  dis- 
missed the  bill  as  to  him.  Whereupon  the  complainants 
appealed  to  this  court.     The  cause  was  argue(j  here  by 
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J.  Blunt  fy  jD.  B.  Ogden^  for  the  appellants. 
J.  Rhoades  fy  S.  Stevens^  for  (he  respoodents. 
After  advisement,  the  following  opinion  was  delivered  : — 

By  CowEN,  J.  I  entirely  concur  in  the  chancellor's  gen- 
eral conclusion.  Independent  of  the  more  technical  inquiry, 
whether  the  proofs  sustain  the  title  insisted  on  by  the  bill, 
or,  indeed,  make  out  any  title  whatever  in  the  appellaifts, 
the  bill  was  properly  dismissed,  as  to  Akin,  on  the  merits. 
Each  purchaser  was  treated  from  the  beginning  as  the  sole 
principal  debtor  for  the  share  of  the  lands  wh'tch  fell  to  him 
on  partition  ;  and  the  mortgages,  so  far  as  they  respected 
the  other  shares,  were  a  mere  secuity.  Akin,  therefore, 
stood  on  the  mortgages  as  a  surety  for  the  debts  of  Good' 
man  and  Dickinson,  As  to  the  latter  indivdual,  Akrn  was 
most  clearly  discharged  by  the  substitution  of  Jones'  securi- 
ty, and  the  delivering  up  of  Dickinson's  bonds  to  be  cancel- 
led ;  and  the  trustees,  with  their  assignee  Boudinott,  had 
tampered  so  much  with  the  bonds  of  Goodman,  that  I  think 
we  ought  to  hesitate  long  before  we  hold  that  Akin's  land 
should  be  charged  for  his  debt« 

But  aside  from  these  and  various  other  considerations  io 
the  case,  it  is  I  think  clear,  that  the  release  of  Bayard 
should,  under  the  circumstances,  be  allowed  its  full  opera- 
tion both  as  to  him  and  his  co-truslee.  Certainly  this  would 
not  have  been  so,  had  its  operation  depended  entirely  on 
the  hand  and  seal  of  Bayards  Technically,  all  the  trustees 
must  join  in  releasing  a  security  ;  and  I  think  that  in  legal 
effect  they  have  joined  in  executing  the  release  to  Akin. 
That  paper  was  originally  drawn  for  both  to  execute ;  Mr. 
Van  Rensselaer's  name  was  inserted  in  the  body ;  and  in 
addition  to  the  name  and  seal  of  Bayard  a  space  was  left 
for  the  name  of  Mr.  Van  Rensselaer  with  a  seal  affixed. 
So  long  as  Mr.  Van  Rensselaer  kept  the  control  of  the 
mortgages  in  his  own  hands,  he  withheld  his  assent,  and 
refused  to  execute.  But  by  joining  Bayard  in  an  absolute 
assignment  of  the  mortgages  to  Boudinott,  he  parted  with 
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that  control,  which  passed  to  his  assignee.  The  latter  filed  a 
bill  of  foreclosure  and  proceeded  to  a  sale.  In  that  proceed- 
ing, the  name  of  Akrn,  and  his  share  of  the  land;  are  dropped  ; 
and  looking  at  the  entire  progress  of  the  suit,  rn  connection 
with  other  facts,  the  validity  of  the  release  is  as  plainly  recog- 
nized, as  if  it  had  been  recited  and  expressly  confirmed. 
We  are  told  in  so  many  words  by  Boudinot  that  he  went  on 
top  sell  and  did  sell  all  the  land  covered  by  the  mortgages  ex- 
cept such  as  had  been  previously  released ;  and  by  omitting 
the  land  of  Akin,  he  says  that  had  been  released.  Ad  the 
holder  and  owner  of  the  mortgage  for  the  time  being  be 
possessed  the  power  to  make  that  declaration — to  speak  for 
Mr.  Van  Rensselaer,  who  had  conferred  it.  It  was  the 
same,  in  legal  effect,  as  if  Mr.  Van  Rensselaer  had  himself 
filed  the  bill,  and  taken  up  and  pursued  the  same  course  of 
procedure.  That  would  have  ^been  a  confirmation  of  Bay- 
ard's release ;  and  this  is  equally  so.  It  is  not  necessary  to 
say  that  the  omission  of  Akin  and  his  land  was  of  itself  ad- 
missible in  evidence  against  the  appellants,  although  they 
profess  to  claim  under  Boudinot.  I  know  that  a  chancery 
bill  in  its  assertions  and  omissions,  partakes  so  much  of  the 
surmises  of  counsel,  that  the  courts  are  unwilling,  as  a  gene- 
ral rule,  to  receive  it  in  evidence  agarnst  the  client,  or  those 
claiming  under  him.  But  in  the  case  at  bar,  we  have  the 
personal  action  of  Mr.  Boudinot.  Under  this  bill,  and  the  re- 
port and  master's  sale,  all  speaking  the  same  language  he  be- 
comes a  purchaser,  systematically  overlooking  Akin,  and  treat- 
mg  his  land  as  exempt  from  the  mortgage,  in  virtue  of  a  re- 
lease. What  release  ?  There  was  none  except  that  of  Ba- 
yard. Boudinot  was  as  much  concluded,  in  equity,  as  if  he 
bad  taked  the  release  into  his  hand  and  personally  delivered 
it  to  Akin.  In  Smith  v.  Low,  I  Atk.  489,  the  mother  of 
several  infant  devisees,  assuming  to  have  authority  as  guardi- 
an, demised  their  land  by  a  building  lease  for  41  years.  Of 
course  the  infants  did  not  and  could  not  execute  the  lease ;  but 
they  acted  upon  it,  by  receiving  rent,  after  they  came  of  age ; 
and  Lord  Hardwicke  established  the  lease  in  equity ;  thus 
Vol.  XXII.  70 
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declaring  that  such  acquiescence  was  equivalent  to  an  orig- 
inal delivery.  See  also  Sadler  v.  Robinson^ 8  heirs^  2  Stew. 
Ala,  R.  520.  The  case  of  Nelson  v.  Carrington^  4  Munf. 
332,  341,  will  be  found  still  more  circumstantially  in  point* 
I  have  said  so  much,  with  the  view,  amoi^  other  things,  to 
prevent  the  supposition  that  I  mean  to  rely  on  the  omissions 
in  the  bill  filed  by  Boudinot,  as  evidence  against  him  when 
taken  by  themselves.  I  am  noticing  the  line  of  cond«ltt 
which  he  pursued  in  his  foreclosure  cause,  in  which  I  do 
claim  that  we  have  a  right  to  look  at  the  omissions  as  one 
circumstance  in  connection  with  others.  Authorities  were 
cited  on  the  argument  to  show  that  the  proceedings  in  that 
cause  cannot  be  received  under  the  notion  of /rcin^i^  in  rem 
judicatam.  That  I  do  not  mean  to  deny,  although  I  do 
not  think  the  chancellor  at  all  extravagant  in  suggesting 
the  contrary.  If  a  man  holding  an  entire  lien  in  his  hands 
will  split  or  cut  it  down,  by  foreclosing  as  to  a  part  only,  he 
should  be  barred  for  the  whole.  I  will  not  stop  to  inquire 
whether  that  objection  applies;  for  it  is  perfectly  well  set- 
tled, that  judicial  proceedings  may  be  given  in  evidence  like 
any  thing  else,  as  circumstances  from  which  to  infer  a  given 
consequence,  without  that  concurrence  as  to  identity  of 
parties  and  subject  matter  which  works  a  technical  bar. 
The  general  principle  was,  I  think,  involved  in  Peters  v.  Anr 
derson,  5  Taunt.  596,  where  the  record  in  one  suit  against 
the  defendant  was  received  as  a  circumstance  to  show  that 
the  plaintiff  liad'  appropriated  certain  payments  made  by  the 
defendant  to  another  demand  against  him.  The  inference 
was  derived  from  the  fact,  that  in  the  course  of  the  pro- 
ceedings given  in  evidence,  and  which  had  been  referred, 
he  had  omitted"  to  credit  the  pajmnent.  A  man  is  entitled 
to  revoke  a  deed  of  property,  and  a  judgment  in  a  suit 
brought  by  him  may  be  evidence,  inter  alios,  as  an  expres- 
sion of  his  intention  to  revoke.  Dismukes  v.  Musgroue^  8 
Mart.  Lou.  R.  (N.  S.)  375 ;  and  see  fVitmer  v.  ScJtlatterj 
2  Rawle's  R.  359,  366,  per  Huston,  J.;  Leeds  v.  Leeds,  12 
Conn.  JR.  176,  179,  180.  A  prisoner  escapes  from  execu- 
tion, both  while  he  is  in  the  custody  of  the  old  and  the  new 
sheriff;    the  plaintiff  may  elect  which  sheriff  he  will  sue. 
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But  if  he  go  against  the  former,  and  recover  judgment,  the 
record  is  evidence  in  favor  of  the  latter  not  that  the  case 
of  the  latter  has  passed  in  judgment,  but  as  a  circumstance 
to  show  the  plaintiflPs  election,  that  he  will  look  exclusively 
to  the  former.  Here  both  parties  and  subject  matter  are 
different,  and  yet,  in  Rawson  v.  Turner,  4  Johns.  R.  469, 
the  former  suit  was  hoiden  conclusive.  In  Kemper  v.  Tur-' 
ner^  2  Miller^s  Lou.  R.  149,  150,  the  defendant  was  sued 
for  money  which  he  had  collected  as  attorney  for  the  plaintiff. 
The  now  defendant  had  formerly  sued  the  plaintiff's  broth- 
er, in  which  suit  he  had  credited  him  with  the  money  now 
in  question ;  and  the  now  plaintiff  had  acquiesced  in  that 
credit.  The  first  suit  and  acquiescence  were  received  in 
evidence  as  a  bar.  There  is  a  case  in  the  Kentucky  re- 
ports still  more  pertinent.  The  question  was  whether  an 
alleged  agent  had  acted  within  the  scope  of  his  authority  in 
making  a  deed.  Some  of  the  parties  now  disputing  the 
agency,  had,  while  infants,  filed  a  bill  in  chancery  by  their 
guardian,  which  contained  a  recognition  of  the  agent's  au- 
thority ;  and  this  bill  was  received  in  evidence  against  them  ; 
not,  says  Owsky,  J.  "  as  a  fact,  if  it  stood  alone,  that  would 
be  entitled  to  any  extraordinary  weight,  but  as  a  circum- 
stance calculated  to  strengthen  the  presumption  raised  by 
v&riojjs  other  facts,  that  in  making  the  deed  the  agent  acted 
strictly  within  the  scope  of  his  authority  ;  and,  for  that  pur- 
pose, the  bill  was  properly  used  in  evidence."  So,  in  the 
case  at  bar,  the  omissions  in  the  bill  of  Boudinot  may  be 
received  in  connection  with  his  other  acts  in  the  same 
irause,  which  cannot  be  accounted  for  on  any  hypothesis, 
other  than  that  he  intended  the  release  of  Bayard  should 
take  effect.  Who  was  Bayard  ?  He  was  the  sole  acting 
trustee.  To  him,  Akin  had  paid  his  entire  debt,  or  nearly 
the  whole.  Other  considerable  payments  had  been  made  on 
Goodman  and  Dickinson's  bonds.  Van  Rensselaer  himself 
knew  from  the  begining  that  the  purchase  had  been  made 
with  a  view  to  retail  the  land  ;  that  the  purchasers  looked 
to  the  avails  as  constituting  a  great  part  of  their  ability  to 
pay.  They  could  not  sell  without  releases,  and  many  were 
given  in  which  Van  Rensselaer  joined,  on  the  very  princi- 
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pie  which  led  Bayard  to  execute  the  release  now  in  ques- 
tion. In  this,  it  is  true,  he  refuses  to  join  ;  but  he  transfers 
his  authority  to  Boudinot,  and  the  latter,  as  it  is  very  natu- 
ral he  should,  acts  in  the  spirit  of  the  original  understanding, 
by  treating  the  release  as  valid.  I  will  not  say  that  a  con- 
trary course  would  have  been  wanting  in  legal  good  faith. 
Perhaps  the  understanding,  not  having  been  reduced  to 
writing,  wa3  void.  But  still,  the  consideration  of  morab 
and  honor  is  in  the  case,  and  leads  the  mind  more  willingly 
to  suppose  that  Boudinot  meant  what  his  course  of  conduct 
in  the  suit  appears  so  strongly  to  indicate.  The  whole  is, 
to  my  mind,  about  equivalent  to  an  answer  in  chancery, 
which,  though  in  another  suit,  may  be  treated  as  a  sworn 
confession  of  the  party.  Then,  clogged  with  this  evidence, 
the  title  comes  back  to  these  appellants.  They  themselves 
give  in  evidence  a  conveyance  from  Boudinot's  representa- 
tives. They  must  succeed  through  a  title  derived  from 
him,  if  they  succeed  at  all.  They  come  as  privies.  They 
claim  under  him,  and  must  be  bound  by  his  acts.  All  that 
he  has  said  and  done  and  omitted  in  relation  to  the  release 
of  Bayard,  are  imputable  to  the  appellants  as  their  sayings 
and  their  acts.  In  Lady  Dartmouth  v.  Roberts,  16  Eaat^ 
344,  the  defendant  claimed  to  have  derived  his  title  from 
one  Leathley,  who  had  answered  in  chancery  at  the  suit  of 
another,  to  a  fact  materially  affecting  his  title.  Lord  Ellen- 
borough  said  :  ''  It  appears  to  me  this  was  not  res  inier  alios 
acta,  but  inter  eosdem  acta ;  and  was  not  only  evidence, 
but  strong  evidence  against  the  defendant,  who  stood  in  the 
same  place  by  derivation  of  title  and  by  legal  obligation,  as 
Leathley." 

I  do  not  forget  that  the  force  of  this  reasoning  wajs  sought 
to  be  broken  by  several  considerations.  One  was,  that 
Boudinot  was  a  mere  pledgee,  having  but  a  limited  author- 
ity—ruot  authority  which  would  enable  him  to  validate  the 
release ;  another,  that  the  whole  transaction  with  him  was 
usurious  and  void.  Several  answers  might  be  given  to 
these  and  the  like  objections  raised  in  the  course  of  the  ar- 
gument, but  the  one  already  in  part  noticed  is  sufficient  for 
all.     The  appellants,  by  claiming  under    and    taking    title 
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from  Boudinot,  shall  not  be  received,  at  this  day,  to  say  that 
his  title  was  void.  Their  own  aet  has  made  it  good.  Even 
if  it  were  void  for  usury,  they  have  chosen,  instead  of  re* 
•voking  it  for  that  reason,  to  allow  the  usuter  his  course. 
He  obtained  a  title  on  foreclosure  and  sale,  admitting,  at 
every  step  of  the  proceeding  that  he  had  not  foreclosed 
Akin,  because  he  held  a  valid  release.  Boudinot  made  pur- 
x^hases  at  the  master's  sale  of  most  of  the  land,  which  the 
appellants  now  say  in  their  bill  he  conveyed  to  Mr.  Van 
Rensselaer,  the  very  trustee  who  refused  originally  to  exe- 
cute the  release.  After  that,  the  appellants,  the  cestuis  que 
trusty  took  an  assignment  of  the  mortgages  from  Boudinot's 
devisees  in  trust,  evidently  with  a  view  to  this  suit,  for  the 
jl>ill  was  filed  within  a  few  days  after.  It  is  too  late  now 
to  question  the  power  of  Boudinot  to  release  Akin,  if  the 
right  to  question  it  ever  existed. 

But  there  is  another  feature  in  this  case  which  ought  not 
4o  be  passed  without  notice.  After  the  assignment  to  Bou- 
dinot and  his  foreclosure  and  sale,  we  find  the  cestuis  que 
frusty  these  very  appellants,  filing  their  bill  against  Bayard 
and  Stephen  Van  Rensselaer,  in  which  they  charged  Bay- 
ard alone,  not  Van  Rensselaer^  with  having  improvidently 
released  land  from  the  lien  of  the  mortgages  in  question ; 
and  they  pursued  him  and  compelled  him  to  account  on 
that  assumption.  The  same  proceedings  also  recognize  the 
assignment  to  Boudinot  as  a  va^id  one.  But,  what  is  more 
material,  looking  at  the  course  of  that  suit,  I  think  it  ac- 
knowledges a  general  agency  in  Bayar4  to  execute  releases 
in  respect  to  the  Greenbush  property.  At  least  it  manifests 
an  election  by  these  appellants  to  consider  such  releases  as 
valid,  and  charge  Bayard  with  the  consequent  Joss,  instead 
of  disavowing  his  authority,  and  enforcing  the  mortgage  or 
mortgages  on  the  land  released.  Of  such  general  agency 
or  election,  ^Ain  has  a  right  to  avail  himself;  and  I  think 
that,  on  the  principle  established  by  the  cases  already  cited, 
he  may  invoke  the  chancery  suit  of  the  appellants  as  evi- 
dence against  them,  although  he  was  not  a  party  to  that 
suit.  I  do  not  mean  to  say  that  the  bill  was  evidence  in 
the  same  sense  that  we  receive  an  answer,  even  if  it  had 
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been  sworn  to  by  ail  the  appellants.  It  was  in  fact  attest- 
ed by  only  one  of  them.  But  a  bill  is  always  receivable  as 
a  part  of  the  whole  proceedings,  to  explain  the  nature  and 
object  of  the  suit,  where  that  is  material  and  relevant.  It 
was  here  used  in  connection  with  the  ulterior  proceedings, 
in  order  to  raise  a  defence  upon  Bayard's  releaae,  by  shew- 
ing either  that  he  was  a  general  agent,  or  that  the  appel- 
lants intended  to  confirm  his  act.  It  was  said  of  like  evi- 
dence  by  a  learned  judge,  *^  although  these  records  were 
not  directly  between  the  plaintiff  and  defendant,  yet  they 
were  a  part  of  the  res  gesta  out  of  which  the  present  ac- 
tion has  grown.  They  were  circumstances  from  which  the 
jury  might  properly  deduce  facts ;  and  the  court  very  pro- 
perly permitted  them  to  go  to  the  jury."  Nicholson,  J.  in 
Michael  v.  Wells,  fValker's  B.  353,  354,  355.  The  bill 
brought  by  these  appellants  was  a  part  of  the  res  gestm^ 
from  which,  I  think,  taken  in  connection  with  Bayard's  re- 
lease, a  complete  defence  has  accrued  to  Akin.  The  de- 
cree of  the  court  of  chancery  should  be  affirmed. 

The  decree  was  unanimously  affirmed. 


Child  vs.  Beach  and  others. 

r 

Error  from  the  supreme  court.  This  case,  with  the 
names  of  the  parties  reversed,  will  be  found  in  13  Wendell^ 
343,  et  seq.j  where  the  supreme  court  rendered  judgment 
for  the  plaintiffs.  The  defendant  sued  out  a  writ  of  error y 
and  this  court  unanimously  affirmed  the  judgment. 


Miln  vs.  Patty. 


Error  from  the  supreme  court.  This  case,  with  the 
names  of  the  parties  reversed,  will  be  found  in  16  Wendell^ 
557,  et  seq.^  where  the  supreme  court  rendered  judgment 
for  the  plainiifT.  The  defendant  sued  out  a  writ  of  error, 
and  this  court  unanimously  affirmed  the  judgment. 
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Wilkinson  v.  Douglass  &.  Dunn.  I 


EmtOR  from  the  supreme  court.  This  case,  with  the 
naroes^  of  the  parties  rerersed,  will  be  found  in  17  Wendell, 
431,  ef  aeq.y  where  a  new  trial  was  denied,  upon  which 
judgment  was  rendered  for  the  plaintifls.  The  defendant 
sued  out  a  writ  of  error.  After  argument  in  this  court,  the 
Chancellor  delirered  an  opinion  in  favor  of  an  affirmance 
of  the  judgment  of  the  supreme  court-^he  holding  that  the 
plaintiffs  were  entitled  to  recover  under  the  money  couniSj 
but  not  upon  the  special  county  describing  the  note  as  a  note 
for  $750.  Senator  Matnard  delivered  an  opinion  for  a 
reversal  of  the  judgment  of  the  supreme  court.  The  mem*' 
bers  of  the  court  divided^:  17  being  for  cffirmance  and  6 
for  reversal.  Whereupon  the  judgment  of  the  supreme^ 
court  was  affirmed. 


HEWLErr  vs.  Pearsall. 

Error  from  the  supreme  court.  This  case,  with  the 
names  of  the  parties  reversed,  will  be  fonnd  in  20  Wendell^ 
III,  et  seq.  The  defendant  sued  out  a  writ  of  error,  and 
this  court  affirmed  the  judgment  below  by  a  vote  of  19  to  4. 
See  the  case  of  Post  v.  Pear  sail,  ante,  425. 


MiTRRAT,  appellant,  and  Graham  and  others,  respondents. 

Appeal  from  chancery.  This  case  will  be  found  in  6 
Paige,  622.  Murray  appealed  from  the  decree  of  the 
chancellor  reversing  the  decree  of  the  vice  chancellor  of 
the  third  circuit,  and  this  court  reversed  the  decree  of  the 
chancellor,  and  modified  that  made  by  the  vice  chancellor. 
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Senator  Maynard  delivered  an  opinion  for  reversal ;  neither 
of  the  judges  of  the  supreme  court  delivered  an  opinion  or 
voted  upon  the  decision  of  the  case.  The  vote  stood  for 
reversal,  10  ;^  for  af&rmance,  7. 

END  OF  CAS-ES  IN  ERROR. 


For  the  parpoge  of  lay ing- before  the  profession  a-number  of  ]i4iii-efi](m«r- 
mted  eases  decided  since  the  publication  of  the  last  Tolume,  the  report  of  the 
cases  decided  in  the  court  for  the  correction  of  errors  tiTieing  under  tke 
Generai:  Banking  Act,  are  postponed  antil  the  next  Tolam«. 
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AND 


DECISIONS    IN    NON-ENUMERATED    MOTIONS, 


Stewart  vs.  Hawlet  &  Bartholomew. 

Le&ve  will  not  be  granted  to  turn  a  case  into  a  bill  ofexeeplions  and  enter 
it  in  the  record,  for  the  purpose  of  reviewing  by  writ  of  error  a  decision 
at  the  circuit,  sustained  tJi  banco^  where  the  plaintiff  instead  of  having 
a  bill  duly  signed  and  sealed,  makes  a  ease,  and  proceeds  to  the  argument 
thereof,  although  the  decision  at  the  circuit  was  duly  excepted  to^  and 
time  obtained  to  draw  up  a  bill. 

U  seewu^  however,  that  relief  would  have  been  granted  had  the  party  jtre* 
vious  to  the  argument,  applied  to  the  court;  and  that  even  after  the  ar- 
gument, the  motion  would  have  been-granted  under  the  circumstances  of 
the  case,  bad  the  circuit  judge  certified  that  he  understood  that  the  party 
intended  the  paper  book  presented  as  a  bill  of  ezceptUms. 

A.  Stewart,  the  plaintifT  in  person,  moved  to  incorpo- 
rate the  case  made  in  this  cause  into  the  record  as  a  bill  of 
exceptions,  in  order  that  he  might  review  upon  writ  of  error 
the  decision  at  the  circuit,  which  was  sustained  by  this 
court. 

The  plaintiflf  was  nonsuited  at  the  Oneida  circuit,  in 
April,  1839,  on  a  point  of  law ;  and  counsel  took  an  excep- 
tion in  such  form  as  entitled  him,  according  to  the  statute 
and  rules  of  this  court,  to  draw  out  a  bill  in  form,  and  have 
it  signed  and  sealed.  The  attorney  for  both  parties  then 
stipulated  for  thirty  days  time  in  which  the  plaintiflT  should 
prepare  a  cds^  or  biU  of  exceptions.  Papers  were  accord- 
ingly drawn  and  settled  by  the  judge,  mentioning  that  the 
exception  had  been  taken,  but  omitting  the  usual  formal 
parts  characterizing  a  bill  of  exceptions ;  it  was  not  filed 
with  the  clerk  as  a  bill  of  exceptions ;  nor  was  it  returned 
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by  him  as  such.  It  was  the  intention  of  Mr.  Stewart,  and 
he  instructed  his  counsel  to  perfect  a  bill  of  exceptions ; 
but  through  his  own  absence  and  inattention,  and  the  neg- 
lect of  his  counsel,  the  cause  proceeded  to  argunnent  and 
decision,  withoot  being  put  m  the  form  of  a  bill,  though  il 
had  been  called  a  bill  by  the  parties  in  papers  which  passed 
between  them  :  and  had  been  once  mentioned  by  both  parties 
in  notice  for  argument,  as  a  bill  of  exceptions.  At  July  term, 
1839,  the  cause  was  argued  upon  these  notices  in  its  order 
upon  the  calendar;  the  defendants'  notice  of  argument  stat- 
ing that  a  motion  would  be  made  to  set  aside  Ihe  bill  as 
frivolous.  In  the  June  previous,  Mr.  Stewart  otfered  .the 
defendants'  attorney  a  stipulation,  signed  by  himseff,  to  treat 
the  case  as  a  bill ;  but  the  attorney  refused  to  join  in  it ; 
and  the  cause  was  finally  argued  and  decided  by  this  court 
as  upon  a  case.  This  court  refused  to  disturb  the  nonsuit. 
The  circuit  judge,  in  his  general  order  to  stay  proceedings, 
certified  that  he  had  settled  a  bill  of  exceptions.  And  at 
the  last  December  special  term,  on  the  plaintiflf's  motion, 
this  court,  (Dronson,  J.  presiding,)  referred  the  matter  to  the 
circuit  judge,  to  say  whether  the  case  wa^  understood  by 
him  at  the  time  when  settled,  to  be  a  bill  of  exceptions  ;  and 
if  so,  to  settle  and  seal  it  as  such.  The  judge  now  certified 
that  he  had'  no  remembrance  of  any  thing  being  said  of  a 
bill  of  exceptions,  and  he  presumed,  from  the  form,  that  the 
^case  was  settled  as  a  case. 

T.  fV.  Jenkins,  for  the  defendants,  opposed  the  motion. 

By  the  Court,  Cowen,  J.  By  the  revised  statutes,  2  R. 
S.  342,  2d  ed.  the  party,  in  order  to  entitle  himself  to  a  bilt 
of  exceptions,  must  make  his  exception  at  the  trial  of  the 
cause,  at  the  time  when  the  decision  is  made.  The  excep- 
tion must  be  taken  in  writing,  but  the  court  may  allow  time 
to  put  it  in  form.  ^  74,  75.  If  the  truth  be  fairly  stated, 
the  court  is  bound  to  sign  and  seal  the  statement,  ^  76,  77. 
If  it  refuses  to  do  so,  when  the  statement  is  true,  the  court 
before  whom  the  writ  of  error  is  brought,  or  which  shall 
have  authority  ta  decide  on  the  bill  when  returned  to  them^ 
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may  compel  the  judge  or  judges  bdow  to  sign  and  seal.  ^ 
76.  When  the  bill  is  taken  at  the  circuit,  it  must  be  return- 
ed to  this  court  at  its  next  term,  ^  81,  4vhich  of  course  has 
the  power  to  compel  its  execution  by  the  circuit  judge.  When 
the  bill  takes  its  regular  and  ordinary  course,  it  is  originally 
drawa  iipin  due  form,  signed  and  seakd,  filed  with  the  clcrk^ 
vho  delivers  it  out  with  the  proper  certificate  or  return,  to  the 
attorney  of  the  party  who  has  the  verdict,  ^  80,  and  he  sees 
that  it  is  returned  to  the  supreme  court.  By  <$»  81,  it  is  finally 
to  be  entered  in  the  record. 

In  the  case  at  bar,  an  exception  was  regularly  taken  at 
the  trial,  and  the  parties  then  stipulated  for  time  to  make  a 
case  or  bill.  Papers  were  subsequently  drawn  up  and  the 
facts  settled  by  the  judge  according  to  the  rules  which  are 
in  this  respect  common  both  to  cases  and  bills  ;  but  no  prop- 
osition was  made  to  the  jndge  that  he  should  si<i;n  and  soni ; 
nor  did  the  parties  agree  that  the  paper  should  be  consider- 
ed as  a  bill.  In  feet  they  proceeded  to  argue  it  as  a  case, 
under  notices  from  each  side ;  and  a  decision  was  made  up- 
on  it,  after  both  parties  were  distinctly  aware  that  it  was  a 
mere  case. 

By  the  statute  we  have  seen  that  time  may  be  taken  to 
reduce  the  bill  into  form  ;  and  in  this  case  time  was  allow- 
ed by  the  alternative  stipulation.  Upon  that  stipulation,  it 
appears  to  me  that  Mr.  Stewart  must  be  taken,  after  what 
has  passed,  even  as  between  himself  and  the  defendants,  to 
have  elected  a  case.  But  independent  of  that,  how  is  it 
when  we  are  called  upon  under  the  statute  to  control  the 
circuit  judge?  There  was  no  intimation  to  him  of  a  desire 
that  he  should  seal  a  bill,  but  in  fact  both  parties  concurred 
in  his  settling  the  statement  as  a  case.  At  comn^on  law, 
the  bill  of  exceptions  was  not  known,  and  by  the  statute 
the  utmost  which  can  be  allowed  is  time  to  put  it  in  form. 
That  is  to  be  done  under  our  rules  within  certain  specified 
periods,  by  way  of  proposing  a  statement,  amendments,  and 
a  settlement  by  the  judge.  When  it  comes  to  be  settled, 
the  intention  of  the  parties  is  seen  ;  and  then  after  it  is  en- 
grossed, is  the  very  latest  point  of  time  at  which  the  judge 
can   be   called    on    to   sign   and   seal   the  paper  as   a  bill. 
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Strictly  it  must  be  drawn  out  at  the  trial ;  but  that  being 
found  inconvenient  in  practice,  the  statute  says  the  court 
may  allow  time.  That  means  a  preliminary  allowance  in 
the  first  instance ;  and  we  have  settled  it  by  general  rule. 
True  the  statute  says  that  where  the  bill  is  correct,  and  the 
judge  reftfses  to  seal,  we  may  compel  him  to  do  it,  but  that 
cannot  mean  at  any  distance  of  time  and  under  all  circum- 
stances. On  such  construction  we  should  have  power  to 
turn  every  case  into  a  bill,  at  any  time ;  and  the  distinction 
between  the  two  would  be  unknown.  The  case  is  a  creature 
of  the  court ;  the  bill  is  one  of  the  statute,  which  must  be 
followed  in  form  and  circumstance.  We  caniiot  dispense 
with  it. 

But  were  this  a  mere  matter  of  practice  under  the  old 
statute.  West.  2,  ch.  31,  which  was  brought  into  our  former 
revisals,  the  result  would  be  the  same,  though  that  statute 
was  not  strict  in  fixing  the  time  of  taking  the  exception  and 
settling  the  bill.  Wright  v.  Sharp,  1  Salk.  288.  The 
English  practice  is  in  this  respect  much  like  ours  under  the 
present  statute,  as  may  be  seen  by  the  case  cited.  Under 
the  old  statute,  a  party  had  taken  an  exception,  and  was 
going  on  to  have  it  settled,  but  brought  a  writ  of  error  and 
procured  its  return  before  the  bill  was  settled ;  and  issue 
was  joined  in  the  court  of  error ;  yet  the  court  below  held 
that  he  had  waived  it.  They  said  he  had  done  so  by  bring- 
ing a  writ  of  error  before  the  bill  was  signed.  Dillon  v. 
Doe,  dem.  Parker,  I  Bing.  13.  In  a  like  case,  the  court 
allowed  the  bill  to  be  tacked  to  the  record  nunc  pro  tunc, 
on  the  ground  that  the  settling  of  the  bill  had  been  delayed 
by  the  defendant  in  error ;  but  even  this  was  on  very  strict 
terms.  Taylor  v.  WUlians,  2  Barn.  &c  Adol.  195,  and 
note,  (b).  Now  the  principle  of  these  cases  is,  not  that  the 
court  cannot  relieve,  for  they  do  so  in  the  latter  case ;  but 
that  where  the  party  who  raises  the  exception  takes  a  step 
in  the  cause,  the  bill  still  remaining  unsettled,  without  the 
fault  of  bis  adversary,  be  thereby  waives  the  bill  altogeth- 
er ;  and  the  step  need  not  necessarily  be  incompatible  with 
the  idea  of  there  being  a  bill.  Here  the  plaintiff  has  not 
only  taken  a  step ;  but  he  has  taken  several,  and  some  of 
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them  directly  inconsistent  with  ail  intention  of  insisting  on  a 
bill.  I  have  already  mentioned  an  election  under  the  alter- 
native stipulation.  That  was  to  take  a  case  or  biU  and  he 
takes  a  case ;  and  both  parties,  in  effect  take  their  steps  ac- 
cordingly ;  though,  in  words,  it  was  now  and  then  treated 
as  a  bill  even  by  the  defendants.  It  was  noticed  for  ai^o- 
ment  as  a  bill ;  but  not  argued  as  such.  It  was  argued  as 
a  €096,  after  all  possibility  of  mistake  had  been  cleared 
away.  After  the  parties  had  distinctly  taken  their  ground, 
the  plaintiff  proposing  to  consider  it  a  bill,  and  being  refus- 
ed, he  still  does  not  stop,  nor  attempt  to  obtain  a  stay  ;  but 
argues  it  as  a  case,  and  allows  it  to  proceed  to  a  decision 
as  such.  If  we  now  interpose,  I  know  not  what  laches  we 
must  not  relieve  against.  No  fault  is  imputable  to  the  de- 
fendants; it  cannot  be  that  the  plaintiff  was  in  any  way 
misled  or  bafSed  by  them.  His  main  excuse  is,  that  he 
was  abroad  on  his  travels,  and  his  attorney  or  counsel  to- 
tally disregarded  his  instructions.  The  learned  judge  who 
tried  the  cause,  has  not  refused  to  do  any  thing  that  he 
could  possibly  be  called  on  to  do,  by  way  of  shaping  the 
case  into  a  bill ;  and  I  think  my  brother  Bronson  sent  down 
the  papers  to  him  at  the  last  special  term,  on  the  only  pos- 
sible alternative  :  *'  If  you  were  urged  to  settle  it  as  a  bill, 
the  formal  parts  may  now  be  added ;  and  you  may  yet 
sign  and  seal  it."  We  have  no  power  to  do  more  under 
the  statute  ;  and  after  such  laches  as  I  see  here,  we  should 
do  wrong  to  think  of  more.  If  we  were  now  to  relieve,  it 
would  always  be  competent  for  a  party  to  resolve  on  a  se- 
cret course,  keeping  the  matter  between  himself  and  his  at- 
torney; and  yet  though  proceeding  in  respect  to  his  an- 
tagonist and  the  court  in  a  directly  opposite  method,  at  any 
time  to  subvert  the  character  of  the  practical  proceeding  by 
conforming  it  to  his  speculative  purposes.  Had  he  stopped, 
and  sought  relief  before  July  term,  there  would  have  been 
more  plausibility  in  this  motion  ;  but  he  goes  on  to  argument, 
after  being  distinctly  told  by  the  defendants' attorney  that  he 
woulcl  not  consider  the  case  as  a  bill. 

The  judge's  general  order  staying  proceedings  on  the 
nonsuit  in  which  he  calls  the  case  a  bill  of  exceptions^  can- 
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not  help  the  plaintiff  The  judge  doubtless  granted  it  with- 
out looking  to  see  wiiether  it  was  a  bill  or  case.  That  dis- 
tinction was  not  material  to  the  question  of  staying  preceed^ 
ings. 

I  have  fdt  a  desire  to  relieve  the  plaintifT  if  possible  ;  for 
the  point  we  decided  on  the  case  is  ef  great  importance  ae 
carrying  out  our  modern  course  of  decision,  on  jurisdiction- 
al questions,  by  which  we  have  extended  a  liberal  protec- 
tion to  inferior  magistrates  and  officers  acting  under  their 
warrants.  21  Wendell,  552.  Perhaps  the  decision  there 
has  gone  as  far,  if  not  further,  than  any  which  has  preceded 
it.  By  further,  I  mean  it  has  applied  the  principle  on 
which  we  have  acted  in  the  dass  of  questions  mentioned, 
to  a  combination  of  circumstances  which  were  new  in  their 
details,  and  to  which  the  application  of  the  principle  may 
not  be  so  obvious  as  in  most  cases.  The  case  was,  there- 
fore, well  calculated  to  test  the  principle  both  as  to  its  ex- 
istence and  application,  by  an  appeal  to  the  court  of  dernier 
resort. 

I  am  satisfied,  however,  for  (he  reasons  mentioned,  that 
I  cannot  put  the  cause  in  its  way  to  that  court,  consistently 
either  with  the  statute  or  the  principles  of  sound  practice. 

Motion  denied. 


Walters  &  Farley  vs.  Stkes  &,  Hakman. 

Afi.fa.  sent  to  the  sheriff,  and  received  by  him  preeiovs  to  the  signing  and 
filing  the  record,  is  not  irrtgularhj  issued,  if  the  sheriff  he  directed  to 
endorse  U  as  received  of  a  subsequent  datj^  and  on  thai  day  the  record  be 
actually  signed  and  filed,  and  a  levy  be  not  made  until  such  proceedings 
are  had. 

The  sheriff  pro  hac  vice  is  the  special  agent  of  the  plaintiff. 

Motion  to  set  aside  a  writ  of  fi.  fa.  for  irregularity.  A 
deputy  sheriff  of  Oswego  received  the  writ,  with  a  letter 
from  the  plaintiffs'  attorneys,  directing  him  to  endorse  it  as 
received  January  6,  1840,  at  9  A.  M.  The  letter  was  da- 
led  the  3d  January,  and  mailed  before  judgment  was  per- 
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fected.  It  enclosed  the  writ,  with  the  intention  to  perfect 
the  judgment  at  the  time  when  the  sheriff  was  directed  to 
endorse  the  writ  as  received.  It  came  to  the  bands  of  the 
deputy  on  the  /ourthy  but  he  endorsed  it  as  received  on 
the  sixth  day  of  January,  and  on  the  latter  day  after  the  re- 
cord was  signed  and  fiied,  made  the  levy,  as  the  attorneys 
had  directed  should  be  done* 

A.  Taber,  for  the  motion,  cited  9  Johns,  R.  385,  n.  a. ;  5 
Wendell,  109  ;  Graham's  Pr.  363  ;  2  it.  S.  284,  ^\l ;  id. 
288,  ^10. 

B.  Davis  Noxon,  contra. 

By  the  Court,  Cowen,  J.  An  tinftiaZt/S^d  mailing  of  the 
writ  and  its  receipt  by  the  deputy  sheriff  would  undoudedly 
have  been  an  issurng  of  it,  and  that  wouTd  haTe  been  irreg- 
Qlar  until  the  judgment  had  been  perfected.  Marvin  v. 
Herrick,  5  Wendell,  J  09.  But  he  was  directed  by  the 
plaintiffs'  attorney  to  endorse  it  as  received  at  a  time  after 
the  record  was  in  fact  filed,  and  he  did  so — doing  no  act 
under  it  till  after  the  judgment  was  perfect.  I  do  not  see 
why  the  delivery  may  not  as  well  be  thus  qualified  and  ren- 
dered finally  effectual,  as  if  it  had  been  sent  to  a  neighbor 
of  the  sherrff,  to  hold  as  agent  for  the  plaintiffs'  attorneys. 
The  sheriff  may  be  made  their  special  agent  as  well  as  any 
other  person,  and  cannot  be  sard  to  hold  the  writ  as  sheriff  till 
the  time  expired.  In  that  sense,  the  writ  was  not  issued  till 
the  proper  time.  It  may  be  said  to  have  lain  with  him  as 
a  private  agent  till  that  period  ;  for  he  was,  in  this  respect, 
under  the  control  of  the  plaintiffs'  attorneys.  The  delivery 
of  a  writ  is  as  much  an*act  in  pais  as  the  delivery  of  per- 
sonal property,  which  may  always  be  qualified  so  as  to 
make  the  receiver  a  mere  bailee  or  agent  up  to  a  certain 
time,  and  the  absolute  owner  afterwards.  A  man  sends  his 
agent  a  general  power  to  sell  his  horse,  but  in  the  letter 
enclosing  it  directs  him  to  sell  on  a  certain  day  ;  the  gen- 
eral agency  does  not  take  effect  till  the  day  ;  for  both  must 
be  considered  to  operate  as  one  instrument,  the  special 
qualifying  the  general  power. 
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There  are  several  direct  authorities  that  the  attorney 
issuing  any  writ  has  power  to  qualify  its  general  eflfect  by 
whatever  special  directions  he  may  think  proper  to  give. 
Where  he  directs  a  special  deputy  to  be  appointed,  this  has 
been  regarded  as  a  material  qualification  of  the  sheriff's 
responsibility.  Ford  v.  Leche,  6  AdoL  if  EUiSf  699.  Lord 
Denman,  Ch.  J.  said,  the  plaintiff's  letter  in  that  case 
amounted  to  this  :  <<  I  make  the  sheriff  my  agent  to  issue 
warrants  to  two  officers  whom  I  appoint,  and  to  whom  I 
will  give  directions."  That,  he  says,  supersedes  the  authority 
of  the  sherifif  and  makes  the  officers,  not  him,  the  per- 
sons who  are  to  execute  the  process.  LitHedale,  J.  said  the 
sheriff's  duty  was  suspended  for  a  time.  Pattersony  J.  said 
the  sheriff  had  no  choice.  In  Hamilton  v.  Dalzid,  2  Black. 
JR.  952,  Graham,  the  plaintiff's  attorney,  sent  a  capias  to 
Littledale,  the  under  sheriff,  with  power  to  compromise ; 
and  it  was  held,  that  the  high  sheriff  was  not  accountable 
for  any  thing  the  under  sheriff  did  under  thi^  writ.  The 
latter  mado  a  special  bailiff,  one  Clark,  who  arrested  the 
defendant,  and  he  escaped.  The  court  held  the  sheriff  was 
not  even  bound  to  return  the  writ.  They  said  Littledale 
acted  as  the  agent  of  Graham,  and  not  in  the  capacity  of 
under  sheriff;  that  Clark  was  therefore  a  special  bailiff, 
nominated  by  the  plaintiff's  agent.  Several  other  cases 
were  cited  in  Ford  v.  Leche  to  the  same  effect,  and  there 
are  some  cases  in  this  court  to  the  like  effect.  Gorham  ▼• 
Gate,  6  Cowen,  467,  note  (a)  ;  7  id.  739,  &  C.  This  was 
the  case  of  an  execution,  and  it  was  held  that  the  attorney 
had  power  under  his  general  warrant  to  control  the  sheriff 
and  make  a  deputy  his  private  agent. 

In  short,  the  result  of  the  cases  seems  to  be,  that  the  at- 
torney for  the  party  in  whose  favor  process  issues,  may 
give  such  directions  to  tlie  sheriff  as  will  not  only  excuse 
him  from  his  general  duty,  but  bind  him.  The  attorney 
may  make  him  pro  tanto  a  special  agent,  l^y  restricting  his 
general  power  in  any  way  which  shall  not  amount  to  an 
abuse  of  the  process,  although  he  cannot  enlarge  the  power. 
Both  the  process  and  the  law  which  confers  authority  under 
it  are  for  the  benefit  of  the  party  ;  and  it  is  a  general  rule 
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that  a  man  may  dispense  with  an  entire  law  which  is  intend- 
ed tor  bis  aid  or  protection.  It  follows  that  he  may  qualify 
it  to  a  greater  or  less  extent,  according  to  his  discretion. 
None  of  the  cases  cited  by  the  counsel  for  the  defendants  are 
incompatible  with  this  doctrine. 

Nor  is  the  sending  out  an  execution  conditionally,  forbid- 
den by  the  statute.  2  JR.  S.  284,  <^  11.  Id.  238,  <^  10.  By 
Ihe  llth  section  cited,  ''no  judgment  shall  be  deemed  valid, 
80  as  to  authorize  any  proceedings  thereon,  until  the  record 
thereof  shall  have  been  signed  and  filed;  and  by  the  10th 
iection  cited,  the  officer  is  bound  to  endorse  the  hour  of  the 
<lay  when  he  receives  any  execittion.  By  regarding  the  dep- 
uty as  the  private  agent  of  the  attorneys,  up  to  the  hour  when 
the  record  was  filed,  the  case  is  the  same  in  legal  eflfect,  as  if 
the  writ  had  been  made  out  provisionally^  but  suffered  to 
lay  in  the  attorneys'  office.  It  was  not  delivered  out,  nor 
endorsed,  till  the  hour  appointed  by  the  attorneys ;  therefore, 
it  was  not  a  proceeding  in  the  cause  till  that  time. 

I  think  the  attorneys  proceeded  regularly,  and  that  the 
motion  must  therefore  be  denied. 


Goi^rRET  vs.  £.  &  J.  OiBBbN^,  impleaded  with  Hart,  WiS 

wall  and  Cushman. 

In  a  jad^meot  a^inst  several  defendants^  it  is  competent  to  the  plaintiff's 
attorney  to  direct  the  sheriff  to  whom  the^.  fn.  is  delivered,  to  levy  on 
the  property  of  all  or  eiiker  of  the  defendants  ;  and,  it  seems,  the  court 
will  not  look  into  the  equities  as  between  the  defendants  to  control  such 
direction. 

Although,  ordinarily,  where  a  levy  has  been  made  on  property  by  ▼irtoe  of 
au  execution  to  an  amount  sufficient  to  satisiy  the  debt  the  plaintiff  is  not 
permitted  to  withdraw  the  process,  and  make  a  levy  upon  other  property ; 
yet  the  court  will  not  set  aside  a  second  execution,  where  one  of  several 
defendants  has  induced  the  sheriff  to  disregard  the  directions  of  the  plain- 
tiff's attorney  and  to  make  a  levy  under  ihe  first  ezecution,  threatening  to 
involve  the  plaintiff  in  litigation. 

Motion  to  sot  aside  a  ^.  fa.  or  for  a  rule  to  enter  satis- 
faction on  the  judgment  record.     The  plaintiff's  attorney 
Vol.  XXII.  72 
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had  issued  a^.  fa.  directing  the  Bheriff  to  levy  the  money  of 
the  property  of  the  defendants,  £.  tf  J.  Gibbom ;  but  he, 
under  the  advice  of  E.  &  J.  Gibboqi,  refused  to  do  so,  and 
levied  on  the  interest  of  the  defendant  IR^^aU  in  k  firry 
boat,  owned  by  him  jointly  with  various  other  persons,  not 
defendants  in  this  suit,  who  threatened  to  institute  proceed- 
ings to  protect  their  property^  The  plaintiff '9  attorney  there- 
upon withdrew  the  first  ^. /a.  and  issued  another,  which  was 
levied  according  to  his  direction  on  the  property,  of  one  of 
the  Gibbonses.  Affidavits  were  read'  showing  that  as  be- 
tween them  and  the  other  defendants,  they  ought  to  pay  the 
debt.  But  this  depended  on  the  state  of  accounts  between 
them. 

P.  Cagger,  for  the  motion. 

E.  Pearson,  contra. 

By  the  Courts  Cowen,  J.  We  have  nothing  to  do  with 
the  state  of  accounts  between  the  defendants.  The  plain- 
tiff, not  the  defendants,  or^^of  them,  had  a  perfect  right 
to  direct  a  levy  on  the  joiii^Br  several  property  of  the  de- 

fidants  or  any  of  them,  th  Vudgment  being  against  all.  A 
lid  levy  on  the  boat  would  have  been,  it  is  true,  prima 
facie  a  satisfaction  of  the  debt,  especially  if  Wiswall's  inter* 
est  in  the  boat  had  been  of  sufficient  value  to  satisfy  the  Ji, 
fa.  But  the  levy  was' void ;  at  least  it  might  be  so  regard- 
ed by  the  plaintiff;  for  the  sheriff  was  bound  by  the  direc- 
tion of  the  attorney  to  levy  on  the  property  of  the  Gib- 
bonses only.  I*  have  just  now  had  occasion  to  consider  the 
extent  of  the  attorney^  power  over  process,  in  Walters  v. 
Sykes ;  and  I  find  that  the  sheriff  may,  by  his  direetion,  be 
restrained  and  limited  as  a  special  agent  to  any  act  whieb 
is  within  his  general  authority  undbr  the  writ ;  and  the  case 
now  under  consideration  shews  very  forcibly  that  this  should 
be  so.  By  colluding  with  the  Gibbonses  to  evade  the  plain- 
tiff's direction,  the  sheriff  was  in  the  way  not  only  of  en- 
larging the  delay  of  collection,  which  had  already  been  con- 
siderable ;  but  of  drawing  the  plaintiff  into  a  litigation  con* 
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cerning  a  disputed  title  to  Wiswall's  property  in  the  boat. 
I  think  the  plaintiff  had  a  right  to  consider  theji.  fa.  as  to- 
tally unexecuted  ;  and  after  the  interference  of  the  Gibbonses 
in  thk  niatter,  they  are  the  last  persons  who  should  be  re- 
ceived to  object  that  the  plaintiff  has  been  irregular  in  issu- 
ing a  second  fi.  fa.  without  returning  the  firsL 

The  motion  is  denied  with  costs. 


Harvet  vs.  Skillhan's  Executor,     y* 

Where  n»tUt  te  wtdilors  £•  exkihit  their  claims  has  not  been  published  by 
an  tzeeutor  or  administrator^  9.  plainliff*  who  recovers  jadgment  against 
an  executor  or  administrator  in  a  suit  at  taw  is  entitled  to  costs  as  in  other 
casea  without  showing  that  the  demand  was  unreasonably  resisted  or  neg' 
lected^  or  that  the  defendant  refused  to  refer  the  matter  in  controversy  ; 
nor  is  it  necessary  in  such  case  to  produce  the  certificate  of  the  circuit 
judge  before  whom  the  cause  was  tried,  or  olher  evidence  in  other  ca- 
ses to  enable  the  court  to  determine  whether  the  costs  shall  be  awarded 
against  the  property  of  the  defendant  or  of  the  deceased.  It  is  enough  in 
such  case  to  show  that  the  notice  to  exhibit  claims  had  not  been  published. 

The  costs  to  which  a  plaintiff  is  thusentitled  are  awarded  debonis  testatoris. 

An  executor  or  administrator  is  not  entitled  to  the  protection  of  §  41,  unleM 
Jie  has  complied  with  the  requirements  of  the  statute,  in  giving  notice 
&c.,  nor  can  he  be  charged  with  costs  personally  unless  he  has  given 
such  notice  and  is  subsequently  in  fault. 

Motion  in  behalf  of  the  plaintiff  for  general  costs  against 
an  executor.  The  suit  was  in  assumpsit  on  an  unliquidated 
demand,  and  was  referred  by  order  of  the  circuit  judge. 
The  referees  reported  in  favor  of  the  plaintiff  for  $200. 
The  defendant  had  taken  out  letters  testamentary,  but 
omitted  to  file  an  inventory,  or  give  notice  to  creditors  to 
present  their  daims,  ^c,  according  to  the  statute,  2  R.  S. 
29,  ^  34,  2nd  ed.  There  were  ample  assets  which  had  been 
collected.  The  plaintiff  had  by  her  agent  demanded  her 
debt  of  the  defendant,  who  refused  to  pay  or  take  any  steps 
towards  its  settlement,  though  a  reasonable  time  had  been 
allowed  for  those  purposes.  The  facts  stated,  with  others 
shewing  dilatory  conduct  on  the  part  of  the  defendant,  as 
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to  adjusting  Ihe  claim,  appeared  both  by  the  certificate  of  the 
referees,  and  by  affidavits. 

p.  S,  Dickinson,  for  the  motion. 
J.  A.  Collier^  contra. 

By  the  Court,  Cowen,  J.  By  the  2  R.  S.  29,  §  34, 2d  ed. 
an  executor  or  administrator  may  give  notice  within  six 
months  after  taking  letters^  for  all  creditors  to  present  and 
establish  their  claims  in  a  summary  way  against  the  estate. 
By  ^  35,  the  executor  or  administrator  may  demand  the  oath 
of  the  creditor ;  and  still  doubting,  may  <^  86,  37,  offer  to 
refer  and  have  a  hearing  of  the  claim  before  referees.  If 
the  claim  be  not  referred,  the  claimant  must  sue  within  six 
months,  &c.,  "^  33,  and  if  the  claim  were  presented  within 
six  months  after  the  notice  authorized  by  <^  34,  the  liability . 
of  the  defendant  may  be  qualified  by  the  omission,  <^  39,  40 ; 
and,  moreover,  by  <^  41,  it  is  declared  that  in  such  suit  no 
costs  shall  be  recovered  against  the  defendants;  nor  shall 
any  costs  be  recovered  in  any  suit  at  l$iw  against  any  exec- 
utors or  administrators,  to  be  levied  of  their  property  or  of 
the  property  of  the  deceased,  unless  it  shall  appear  that  the 
demand  upon  which  the  action  was  founded,  had  been  pre- 
sented loithin  the  time  aforesaid,  and  that  its  payment  waT 
unreasonably  resisted  or  neglected,  or  that  the  defendant  re- 
fused to  refer  the  same  pursuant  to  the  preceding  proviso 
ions ;  in  which  cases  the  court  may  direct  such  costs  to  be 
levied  of  the  property  of  the  defendants,  or  of  the  deceased, 
as  shall  be  just,  having  reference  to  the  facts  that  appeared 
upon  the  trial.  If  the  action  be  brought  in  the  supreme 
court,  such  facts  sTiall  be  certified  by  the  judge  who  tried  the 
cause.     ^41. 

By  2  il.  «S.  517,  ^  38,  2nd  ed,  in  suits  against  executors, 
&.C.  in  which  the  plaintiff  shall  recover  costs,  the  judgment 
shall  be  that  such  costs  be  collected  of  the  assets  of  the  de- 
ceased, unless  in  the  cases  provided  for  in  the  title  3,  of  chap- 
ter 6,  of  part  2  of  the  Revised  Statutes,(the  provisions  already 
recited  from  2  R.  S.  29, 30,)  the  court  shall  award  such  costs 
to  be  paid  by  the  executors  or  administratorc^ 
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I  am  of  opinion  that  in  this  case,  the  defendant  can  claim 
no  protection  whatever,  from  any  of  the  provisions  in  2  R,  S. 
29,  to  which  I  have  adverted.  These  give  to  executors  and 
administrators  a  right,  if  ihey  think  proper,  to  proceed  sum- 
marily in  liquidating  the  amounts  of  debts  due  from  their 
testators  or  intestates,  and  attach  certain  privileges  in  the 
[  distribution  of  assets,  if  the  creditors  shati  not  follow  them 

in  these  purposes^  an^  then,' after  aU  this,  comes  the  41st 
section,  the  provisions  of  which  I  have  noticed  more  par- 
ticularly, entitling  them  also,  as  well  as  the  estate  which  they 
represent,  to  an  almost  entire  exemption  from  costs,  espe- 
Xjally  when  we  consider  the  great  favor  and  indulgence 
with  which  they  have  been  regarded  by  the  cases  that  have 
arisen  and  been  decided  under  the  statute.  Potter  v.  Etz, 
5  Wend,  74,  extended  it  to  recov.erits  in  any  form,  e.  g.  by 
cognovit  as  well  as  verdict.  It  is  the  saniS  though  the  de- 
mand be  most  obviously  due,  as  being  founded  on  a  prom- 
issory note.  Nicholson  v.  Shotverman,  6  fVend.  554.  It 
extends  to  costs  on  summary  reference,  Robert  v.  Ditmas, 
7  Wend.  522 ;  and  this  is,  in  many  respects,  a  strong  case 
for  executors  and  administrators.  Savage,  C.  J.  fully  re- 
views the  statutes  giving  them  summary  remedies ;  the  de- 
fendant had  brought  himself  clearly  within  them,  by  the  steps 
be  bad  taken  ^  and  was  therefore  entitled  to  their  protec- 
tion. He  had  not,  as  here,  slept  in  entire  idleness,  and 
thrown  the  creditors  to  their  remedy  at  large,  if  they  were  to 
have  any.  In  Winne  v.  Van  Schaick,  9  Wend.  448,  the 
same  protection  was  extended  to  a  judgment  by  default ; 
and  the  court  said,  no  matter  how  much  the  defendant  had 
<  misbehaved  ;  the  plaintiff  must  come  to  this  court  on  affida- 
jritp,  and  obtain  an  order  for  costs.  If  he  took  them  with- 
out, he  was  irregular,  and  could  not  be  heard  to  reply  mis- 
behavior, on  a  motion  to  set  aside  the  ejtecution.  It  was 
also  held  that  no  execution  whatever  could  go,  till  an  order 
for  it  was  obtained  from  the  surrogate.  2  R.  S.  29  ^  32,  2nd 
ed.  To  warrant  costs  after  trial  at  the  circuit,  it  is  not 
enough  for  the  judge  to  certify  misbehavior  generally  ;  he 
must  state  facts.  Foot  v.  Gumaer's  Ex'rs,  12  Wend.  195, 
reviewed  and  explained  in  Carhart  v.  BlaisdeWs  Ex'rs,  18 
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Wend.  531,  Merely  refusing  to  arbitrate^  will  not  subject 
to  costs,  but  only  refusing  to  refer  in  the  very  words  of  the 
act.  ^41.  Stvift  V.  Blair's  Ex%  12  ffsnd.  278.  It  is 
added  that  neglect  of  duty  only  will  subject  to  costs.  Id» 
In  Mulheran's  ExWs.  v.  GUlespy,  12  Wend.  349,  355,  the 
doctrine  is  repeated,  that  judgment  for  costs  cannot  be  en< 
tered  of  course ;  but  must  be  specially  moved  for. 

In  all  the  cases  I  have  cited  where  costs  have  been  de- 
nied, though  the  fact  is  not  always  stated  in  the  report,  no 
doubt  it  must  have  appeared  that  the  executor  or  adminis- 
trator had  given  public  notice,  and  complied  in  afl  respects 
with  the  statute  prescribing  his  ulterior  course.  Then  he 
may  demand  the  oath  of  the  party ;  and  may  require,  and 
must  not  refuse  to  refer ;  and  then  he  may  claim  to  be  ex- 
cused costs,  if  he  be  finally  sued.  I  will  not  again  repeat 
the  words  of  the  41st  section.  It  is  quite  clear,  on  reading 
it  with  a  view  to  the  previous  sections,  that  it  never  was  in- 
tended for  a  suit  against  an  executor  or  administrator,  en- 
tirely in  the  abstract,  not  preceded  by  any  eflbrts  on  his 
side  to  bring  about  a  settlement,  such  as  he  is  by  the  statute 
authorized  to  make.  If  he  have  given  no  notice,  how  can 
the  creditors  know  when  or  where  to  present  their  claims, 
and  what  chance  have  they  to  avoid  a  resort  to  the  ordina- 
ry and  more  diliatory  and  expensive  process  of  law  ?  I  ad- 
mit that  some  of  the  words  in  the  41st  section  are  quite 
general  when  taken  by  themselves;  for  instance,  these: 
.  *^  Nor  shall  any  costs  be  recovered  in  any  suit  at  Into  against 
any  executors  or  administrators ,  to  be  levied  of  their  prop- 
erty or  of  the  property  of  the  deceased,  unless  it  appear," 
&c.  But  the  words  which  immediately  follow,  show  what 
predicament  the  defendant  must  belong  to  in  order  to  make 
the  previous  words  apply.  They  are,  unless  the  demand 
was  presented  to  the  defendant  pursuant  to  the  notice 
which  he  had  given,  and  was  unreasonably  resisted,  or 
there  was  a  refusal  to  refer,  &c.  Shall  it  be  said  that  the 
executor  may  go  about  his  own  private  business,  or  abroad 
on  his  travels,  or  entirely  neglect  to  publish  time  and  place, 
according  to  the  34th  section  ?  It  was  said  in  Stvift  v. 
Blair^s  Ex^x,  that  the  plaintiff  asking  for  costs  must  bring 
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himself  strictly  within  the  statute ;  that  is  to  say,  after  the 
executor  has  given  him  a  chance,  he  must  not  be  backward 
in  trying  to  avoid  protraeted  litigation.  But  I  will  add,  that 
before  he  can  be  called  on  to  join  in  the  measure,  the  exec- 
utor must  show  that  on  his  part  be  has  taken  such  steps  as 
have  aflbrded  an  opportunity  to  do  it.  In  order  to  that,  the' 
executor  or  adminstrator  must  himself  have  strictly  complied 
with  the  statute,  by  giving  the  notice  and  following  it  up. 
He  must  put  the  praintiff  in  default ;  and  if  otherwise,  while 
the  executor,  &c.  cannot  insist  on  his  readiness  to  refer  the 
matter,  so  he  cannot  put  forward  any  other  excuse  against 
costs  contained' in  the  4ist  section.  If  tried  at  the  circuit, 
no  certificate  is  necessary  to  entitle  the  plaintiff  to  costs.  If 
referred,  or  there  be  a  default  or  cognovit,  no  inquiry  on  af- 
fidavit as  to  which  party  was  in  fault  can  be  allowed,  further 
than  to  see  the  omission  to  give  notice,  or  other  act  of  neglect 
on  the  aide  of  the  defendant,  by  which  he  has  lost  all  protec- 
tion from  the  statute. 

I  am  of  opinion,  therefore,  that  the  41st  section  has  noth- 
ing to  do  with  the  case  at  bar ;  nor  has  any  part  of  the 
provisions  connected  with  it  in  the  same  article.  If  it  be 
provided  for  any  where,  we  nxust  look  for  the  provision  to 
some  other  h^^  in  the  statute  book.  I  think  it  is  to  be 
governed  by  the  general  statute  of  costs,  2  J?.  S.  508,  ^  1, 
2d  ed.,  as  qualified  by  id.  509,  ^  5,  and  by  id.  514,  ^  38. 
By  sections  1  and  5,  just  cited,  the  plaintiff  recovering  in 
this  court  over  fifty,  and  not  more  than  two  hundred  and 
fifty  dollars,  is  entitled  to  common  pleas  costs.  That  is  the 
case  of  this  plaintiff;  but,  stopping  with  sections  1  and  5, 
we  shduld  be  left  in  doubt  whether  costs  may  be  awarded, 
to  come  from  the  pocket  of  the  defendant,  or  from  the  as- 
sets of  the  estate  which  he  represents.  Therefore,  the  38th 
section,  the  provisions  of  which  I  have  before  noticed  and 
cited  at  large,  declares,  that  in  the  case  of  a  plaintiff  recov- 
ering costs  in  such  a  case  as  I  have  shown  this  to  be, 
the  judgment  shall  be  to  collect  de  bonis  testatoria.  We 
have  no  power  to  charge  the  defendant  peraonaUyy  for  this 
last  section  expressly  denies  us  that  power,  except  in  cases 
where  be  comes  within  the   statute   concerning  summary 
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proceedings.  It  is  entirely  clear,  that  his  case  belongs  to  an- 
other and  distinct  category. 

The  demand  in  question  was  unliquidated,  and  I  do  not 
deny  that  rt  was  a  fair  subject  of  judicial  inquiry,  nor  that 
the  defendant  arrd  the  estatf  of  h\9  testator  should  be  pro- 
tected from  costs,  had  he  brought  himself  within  the  2  12.  & 
20,  et  seq.  I  put  the  case  on  the  ground  that  he  has  not  so 
done. 

Take  your  rule  for  judgment  in  favor  of  the  plaintiff,  with 
common  pleas  costs,  and  that  such  costs  be  collected  of  the 
assets  of  tiie  defendant's  testator. 


Clark  vb.  FairchildV 

t)n  an  application  to  the  court  to  set  aside  a  judgment  entered  on  a  report 
of  referees  and  for  leave  to  nloVe  to  set  aside  the  report  on  the  merits, 
where  the  defendant  had  omitted  to  obtain  an  order  to  stlay  proceedings, 
the  court  will  look  into'  the  whole  case,  and  graht  or  refuse  the  motion  as 
justice  may  require. 

It  is  a  general  rule  that  a  mistake  in  the  staling  of  an  account,  may  be  cor- 
rected ;  but  to  this  rule  there  are  many  exceptions.  In  this  case,  it  was 
held,  that  a  balance  struck  by  pnrties  in  respect  to  certain  matters  aAer  a 
hearing  before  referees  had  commenced,  and  which^sas  reported  to  the 
referees  and  entered  by  them  on  their  minutes,  was^MclusiTe  as  an  ad- 
mission in  the  cause,  and  could  dot  be  opened. 

Where  personal  property,  e.  g.,  a  hoat^  was  sold  under  a  special  contract^ 
containing  specific  provisions  as  to  the  mode  and  time  of  payment,  and 
as  to  the  vendor  furnishing  the  purchaser  with  freight,  it  was  held,  that 
the  property  having  been  delivered  to  and  used  by  the  purchaser,  and  the 
plaintiff  having  performed  all  that  he  had  stipulated  to  do,  an  action  might 
be  sustained  on  a  general  indebitatus  assumpsit  for  the  price  of  tj^e  prop- 
erty, and  that  it  wa%not  necessary  to  declare  specially. 

Motion  in  behalf  of  the  defendant,  to  set  aside  a  judgmen 
entered  on  a  report  of  referees  ;  and  for  leave  to  move  to  set 
aside  the  report  on  the  merits. 

The  report  was  deliverod  to  the  plaintiff  28lh  October, 
1839;  and  was  in  his  favor  for  ^  1017,29.  Affidavits  to  set 
It  aside  on  the  merits  were  drawn  and  served  on  the  second 
day  of  November  ;  and  the  cause  placed  on  the  calendar 
for  argument  at  the  next  January  terra.     Through  misappre- 
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hefision  of  the  practice  by  the  defendant's  attorney,  no  order 
was  obtained  to  stay  proceedings,  and  the  plaintiff's  attor- 
ney perfected  judgment,  and  issued  and  caused  to  be  levied 
a  ft.  fa.  on  the  defendant's  property. 

The  defendant's  attorney  now  made  a  general  affidavit 
that  he  thought  the  report  erroneous  on  the  merits,  and  that 
it  ought  to  be  set  aside. 

The  court  refusing  to  interfere  on  such  an  affidavit,  the 
defendant's  affidavits  made  with  a  view  to  the  motion  on 
the  merits,  were  handed  iip  with  counter  affidavits.  By 
the  affidavits  it  appeared  that  the  claims  of  the  parties  lay 
in  mutual  accounts.  The  declaration  contained  only  the 
common  counts  in  assumpsit.  The  plaintiflf,  among  other 
things,  claimed  j$300,60,  money  due  to  him  from  the  defend- 
ant, which  had,  as  was  insisted,  been  mispaid  by  the  defend- 
ant to  a  certain  firm  (Clark  &  Kimball)  of  which  the  plain- 
tiff was  a  member ;  and  also  the  price  of  a  moiety  of  a 
Durham  boat,  sold  by  the  plaintiff  and  delivered  to  the  de- 
fendant, who  had  the  Hberty  of  paying  by  carrying  freight 
for  tlM  plaintiff.  At  the  time  of  the  sale,  the  boat  was 
owned  in  equal  moieties  by  both  parties. 

Two  out  of  the  three  referees  only  met  on  the  day  when 
the  cause  was  noticed  for  hearing,  (September  9th.)  But 
it  was  agreed  that  one  Eldridge  should  be  examined  not- 
withatanding,  and  notes  of  bis  testimony  taken,  to  be  used 
at  any  subsequent  hearing  before  the  referees  instead  of  re- 
quiring his  personal  examination.  His  testimony  related 
mainly  to  the  $300,60.  After  he  had  been  examin- 
ed, the  parties  retired  and  settled  all  their  mutual  ac- 
counts, amounting  to  several  thousand  dollars,  except  the 
claim  for  the  moiety  of  the  boat.  They  found  due  to  the 
plaintiff  $234,46,  reckoning  the  $300,60,  as  the  separate 
claim  of  the  plaintiff;  not  as  the  claim  of  Clark  &  Kimball. 
Afi  a  part  of  the  settlement,  the  plaintiff  assigned  to  the  de- 
fendant a  debt  of  considerable  amount,  which  he  claimed 
against  third  persons.  It  was  agreed  that  the  settle- 
ment thus  made,  should  be  entered  in  the  notes  of  the 
two  referees  present,  the  sum  due  to  the  plaintiff,  and  so 
to  be  allowed ;  and  that  the  settlement  was  in  full  of  all 
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matters  between  the  parties  except  the  claim  for  the  moiety 
of  the  boat,  to  which  claim  the  examination  before  the  re- 
ferees was  to  be  confined.  An  entry  was  made  accordingly, 
and  the  hearing  was  adjourned  from  t>me  to  time  until  the 
S8th  of  October,  when  it  was  had  before  all  the  referees. 

On  this  hearing,  after  the  plaintiff  had  proved  the  sale  of 
the  moiety  of  the  Durham  boat,  to  be  paid  for  in  carrying 
freight,  and  had  rested  ;  the  defendant  offered  to  prove 
that  the  item  of  $800,60,  had  been  allowed  to  the  plain- 
tiff in  the  settlement  by  mistake ;  that  the  sum  had  been 
deposited  in  a  bank  to  the  account  of  Clark  Sl  Kimball,  and 
was  drawn  out  by  the  plaintiff.  This  testimony  was  object* 
ed  to  and  overruled. 

The>  sale  of  the  moiety  of  the  boat  was  not  disputed.  It 
took  place  in  February,  1833 ;  price  agreed,  $550.  The 
sale  was  transacted  in  writing,  between  the  parties.  Pro- 
visions as  to  the  mode  of  payment  in  freight,  and  as  to  fur- 
nishing additional  freight  to  the  defendant,  were  made  some- 
what in  detail,  relating  to  the  kind  of  freight,  prices  and 
time  of  transportation,  &c.  There  was  no  dispute  thai 
the  defendant  had  taken  actual  delivery,  and  had  long  held 
exclusive  possession  of  the  share  of  the  boat  purchased ; 
and  there  was  no  pretence  that  it  had  been  paid  for.  The 
plaintiff  proved  the  furnishing  of  freight  in  the  season  of 
1833,  and,  as  he  insisted,  enough  to  satisfy  the  contract  on 
-his  part.  It  was  not  carried,  however  ;  and  no  very  satis- 
factory explanation  was  given  why  not.  The  testimony 
was  strong  that  freight  was  furnished  to  the.  amount  of  the 
contract,  and  directions  given  as  to  its  transportation ;  but 
the  defendant  did  not  show  that  he  had  transported  any 
part  of  it. 

The  main  objection  to  a  recovery  was,  that  the  declara- 
tion should  have  contained  a  special  counf,' setting  forth  the 
boat  and  freight  contract.  The  plaintiff  answered  that,  if 
the  referees  thought  he  had  fulfilled  on  his  part,  the  general 
count  on  an  indebiiatus  assumpsit  for  goods  sold  and  deliv* 
ered  was  enough. 
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J.  A.  Spenceti  for  the  motion, 
Jt  Lansing,  contra.  ^ 

By  the  Courts  Cowen,  J.  It  is  not  denied  that  the  judg* 
ment  is  perfectly  regular ;  and  all  the  defendant's  counsel 
pretends  to  claim  is,  that  he  should  be  relieved  on  terms,  so 
for  that  we  may  hear  a  motion  to  set  aside  the  report  upon 
the  merits.  The  mistake  of  omitting  to  obtain  an  order  to 
stay  proceedings  was  of  a  point  in  practice  very  well  settled  i 
but  still,  on  a  misapprehension  so  plainly  established,  we  have 
the  power  to  relieve,  and  should  do  so,  provided  the  whole 
case  presented  a  fair  ground  for  interposing. 

Certainly  the  mistake  alone  does  not  furnish  an  adequate 
reason ;  nor  does  the  attorney's  general  affidavit,  that  he 
thinks  the  report  ought  to  be  set  aside  on  the  merits,  and  that 
he  believes  we  too  should  think  so^  Of  this  we  must  judge 
for  ourselves.  The  decision  of  referees  is,  like  the  verdict  of 
a  jury,  strong  evidence  against  the  defendant,  and  a  simple 
order  to  stay  with  a  view  to  move  on  the  merits,  upon  papers 
presented  in  due  season,  ought  not,  in  such  case,  to  be  grants 
ed  tiH  the  judge  is  convinced,  on  looking  into  the  matter  as 
made  out  by  proof,  that  a  mistake  either  0/  law  or  evidence 
will  finally  be  established.  For  the  purpose  of  obtaining 
such  a  view,  if  not  a  common,  it  is  at  least  a  salutary  prac- 
tice to  grant  temporary  orders  of  stay  from  time  to  time,  till 
the  judges  can  command  a  full  knowledge  of  the  case  as  it 
may  be  finally  settled,  or,  at  least,  by  looking  at  the  affidavits 
on  both  sides.  A  fortiori,  where  the  party  purposing  to 
move  has  been  guilty  of  laches,  and  comes  for  an  acknowl- 
edged favour.  In  such  a  case  he  invokes  the  exercise  of  a 
two-fold  authority  ;  first,  the  ordinary  power  of  staying  pro- 
ceedings, common  both  to  a  judge  at  chambers,  and  the  court 
in  banco ;'  secondly,  the  power  peculiar  to  the  latter  of  dis- 
pensing with  the  rule  of  practice  by  which  the  party  has 
sufiered  himself  to  be  foreclosed.  In  the  latter  case  it  ought 
especially  to  be  seen,  that  arresting  the  proceedings  and  giv« 
ing  the  usual  chance  to  be  heard  in  the  order  of  the  calendar, 
will  subserve  the  ends  of  justice. 


580  CASES  IN  THE  SUPREME  COURT. 


Clark  y.  Faircbild. 


With  this  view  I  have  examined  the  case  before  me,  as  pre- 
sented by  the  affidavits  on  both  sides. 

First,  with  regard  to  the  settlement  and  strikii^  a  balance. 
The  defendant's  counsel  relies  on  the  law  as  unquestionable, 
that  you  may  always  prove  a  mistake  in  accounting.  And 
I  do  not  deny  that  this  is  correct  as  a  general  rule.  PhiL 
Ev,  384,  8th  Land,  ed.  But  there  are  whole  classes  of  ez«- 
ceptions ;  and  the  settlement  in  question  plainly  belongs  to 
one  of  them.  This  settlement  was'ao  admission  ofabal* 
ance  due,  made  in  the  course  of  hearing  a  cause,  for  the 
purpose  of  dispensing  with  all  farther  proof,  after  Eldridge^ 
the  only  witness  examined  on  the  subject  of  the  $800,60, 
had  been  dismissed.  The  hearing  was  afterwards  adjouro«* 
ed  some  two  or  three  times,  without  an  intimation  being 
heard  that  there  was  any  intention  tQ  depart  from  the  point 
agreed  on  as  the  single  renmiining  one,  viz.  whether  the  pTain- 
tiff  should  have  pay  for  his  half  of  the  boat  sold.  Nay, 
more :  in  the  settlement,  and  as  part  of  it,  the  plaintiff  had 
made  an  assignment  to  the  defendant  of  his  claim  against 
third  persons.  Then  at  the  final  hearing,  after  the  plaintiff 
had  closed  his  proof  concerning  the  boat,  and  rested,  he  is 
met  as  the  first  step  in  the  defence  with  an  offer  to  falsify  the 
item  of  $300,6Cl 

The  settlement  was  conclusive.  In  the  first  place  it  watf 
conclusive  as  being  an  admission  in  the  course  of  the  cause 
for  the  purpose  of  superseding  alf  proof  in  respect  to  the 
general  account,  and  every  part  of  it.  Being  made  with 
that  intent,  its  conclusive  effect  is  perfectly  well  estabKsbed 
by  authority,  even  though  it  had  been  made  out  of  court. 
Davies  v.  Burton,  4  Carr.  fy  Payne,  166.  PhU  Ev.  378, 
8th  London  ed.  1  PhiL  Ev.  \0o,  from  1th  Land,  ed.,  and 
Notes  by  Cowen  fy  Hilly  note  192,  p.  200.  A  fortiori,  where 
the  admission  is  in  open  court.  The  reason,  says  Phillipps, 
is,  that  a  court  of  justice  has  been  induced  on  the  faith  of 
the  admission,  to  adopt  a  particular  course  of  proceeding. 
PhiL  Ev.  8th  ed.  ut  supra,  et  vide,  1th  ed.  and  notes  ui  m- 
pra.  The  same  books  at  the  same  places  present  and  illus- 
trate an  additional  ground,  viz :  "  Where  other  persons  have 
on  the  faith  of  the  representations,  been  led  to  alter  their 
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condition."  &ih  ed.  %U  supra.  Here  the  plaintiff  bad  of 
course  been  led  to  avoid  all  preparation  by  way  of  proof 
on  the  point  settled,  but  now  proposed  to  be  contested.  It 
would  have  looked  much  fairer,  though  I  do  not  admit  the 
offer  would  then  have  been  admissible,  at  least  to  have  giv- 
en the  plaintiff  previous  notice  of  the  new  move.  Again : 
the  settement  was  in  the  nature  of  a  contract  in  considera- 
tion of  the  plaintiff's  assignment;  yet  it  was  claimed  to 
throw  it  open,  without  even  relinquishing  this.  Against  such 
a  step,  Dames  v.  Burton^  ut  supra^  is  in  point. 

Whether  the  plaintiff  or  defendant  was  in  default,  with 
respect  to  the  part  which  belonged  to  them  respectively  in 
furnishing  or  carrying  freight,  was  a  question  of  fact  on  the 
evidence  peculiarly  within  the  province  of  the  referees.  It 
was  fairly  open  to  them  ;  and  I  am  quite  clear  we  can  not 
according  to  our  rules  of  judging  in  such  matters,  disturb 
their  report  in  this  respect.  I  cannot  regard  the  fact  which 
the  defendant  now  swears  to  himself,  viz:  that  the  plaintiff 
unwarrantably  ordered  freight  to  be  taken  out  of  his  hands 
after  being  committed  to  him.  I  can  only  look  at  the  facta 
proved  before  the  referees. 

But  here  was  no  special  count  for  not  performing  the  con- 
tract. The  action  was  for  the  price,  being  $550,  on 
which  sum,  or  so  much  as  they  should  find  due,  it  was 
agreed  that  the  referees  should  cast  interest.  Whether  a 
special  count  were  necessary  depended  on  several  considera- 
tions which  were  well  submitted  to  and  passed  upon  by  the 
referees.  If  there  was  still  a  special  contract  clearly  sub-* 
sistingand  unrescinded,  then  no  doubt  the  count  was  strictly 
necessary.  Bobertson  v.  Lynch,  18  Johns.  R.  451.  But 
the  defendant  had  been  in  the  exclusive  possession  of  the 
boat  for  several  years ;  he  had  received,  soon  after  taking 
possesion,  a  large  amount  of  freight  which  had  not  been 
carried,  but  had  been  surrendered  to  the  plaintiff;  and  the 
parties  had  gone  through  a  long  course  of  dealing  in  appar- 
ent disregard  of  the  freight  part  of  the  contract.  Perhaps 
the  referees  thought  there  was  an  entire  rescission,  by  mu- 
tual consent,  of  the  contract  to  carry  freight.  Vide  Ray* 
mond  V.  Beamard,  12  Johns.  JR.  274.    If  there  were,  then 
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the  objection  for  variance  is  gone.  Id.  No  doabt,  bad  the 
defendant  shown  himself  clearly  ready  to  answer  the  call  of 
the  plaintiff  for  carrying  freight,  at  all  reasonable  times,  pur- 
suant^to  the  contract,  this  would  have  defeated  all  claim  to 
recovery  in  any  shape.  Indeed  it  lay  with  the  plaintiff  to 
show  as  a  condition  precedent,  that  he  had  the  freight  ready 
and  offered  it  to  be  carried.  WUt  v.  Ogden^  13  JohnB.  i2« 
56.  The  case  cited  shews  that,  where  the  plaintiff  is  to  take 
pay  in  the  carrying  of  produce,  he  must  prove  that  he  had 
the  produce  ready  to  carry.  But  the  referees  may  have  found 
here,  as  they  were  warranted  in  doing  on  the  evidence)  that 
the  plaintiff  had  performed.  The  plaintiff  contended  that  it 
was  enough  to  show  his  side  of  the  contract  fully  executed  as 
far  as  was  in  his  power.  Where  a  contract  is  to  pay  in  moneys 
though  at  a  future  day,  for  goods  to  be  delivered,  and  they 
are  delivered  and  the  day  passes  without  payment,  there  is 
no  doubt  that  general  indebitatus  assumpsit  for  goods  sold 
and  delivered  will  lie  for  the  price.  2  Phil.  Eo.  109.  Anu 
from  1th  Lond.  ed.  And  I  am  inclined  to  think,  that  the 
cases  will  be  found  to  maintain  the  rule  in  a  much  greater 
latitude,  namely,  that  though  the  compensation  for  the  goods 
or  other  thing  which  you  advance  is  to  be  rendered  in  servi- 
ces or  some  other  specific  thing,  if  the  party  promising  to  ren* 
der  is  in  default,  you  may  sue  in  indebitatus  assumpsit  for  the 
price  of  the  thing  advanced.  If  it  be  goods  as  in  the  case 
at  bar,  you  may  consider  the  goods  as  simply  sold  and  deliv«» 
ered,  and  recover  under  a  general  count  adapted  to  that  case* 
In  saying  this,  I  rather  think  I  am  going  beyond  any  direct 
adjudication  in  England ;  though  it  may  be  maintained  by 
the  principle  of  many  cases  there.  It  is  not  unjust  to  hold 
generally  that  that  goods  delivered  and  converted  to  the  use 
of  the  vendee  shall  be  considered  as  sold,  whatever  may  have 
been  the  stipulated  form  of  payment,  if  that  has  not  been 
made ;  and,  in  such  a  case  a  general  count  for  goods  sold, 
has,  I  observe,  been  expressly  holdeo  proper,  by  a  very 
respectable  court  in  a  neighboring  state,  ffay  v.  fVake^ 
fidd,  7  Verm.  R.  223,  228.  CoUamer,  J.  admiu  there  had 
been  much  controversy  on  the  point,  but  finally  advances 
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this  rule :  "  Whenever  there  are  goods  sold,  work  done  or 
money  passed^  whatever  stipulations  may  have  been  made 
about  (he  price,  or  mode  or  time  of  payment,  if  the  terms 
have  transpired  so  that  money  has  become  due,  the  gener* 
al  count  may  be  sustained."  The  action  was  for  harness 
sold,  to  be  paid  for  in  lumber  at  a  specified  time.  There 
being  a  default  in  payment,  the  court  allowed  the  gene* 
ral  count  for  harness  sold.  The  learned  judge  certain- 
ly did  not  cite  any  direct  authority  for  thus  applying  the 
rule  :  but  I  find  he  stands  supported  by  an  approved  author 
who  has  devoted  much  time  to  studying  the  action  of  as- 
sumpsit, and  written  a  very  full  treatise  upon  it.  In  Lawes 
an  Pleading,  5,  it  is  added,  "  nor  is  this  rule  confined  to 
cases  where  money  is  profnised  to  be  paid,  and  a  debt  cre- 
ated, for  where  the  promise  is  to  do  any  collateral  act,  as  to 
deliver  op  a  bond  or  the  like  on  payment  of  a  sum  of 
money,  when  the  money  is  paid  or  tendered  and  refused, 
(when  it  may  be  considered  as  paid,)  a  new  promise  to  de- 
liver up  the  bond  arises  by  operation  or  construction  of  law  ; 
and  therefore,  the  plaintiff  in  such  case  may  either  declare 
on  the  original  express  promise,  or  upon  the  promise  aris- 
ing by  operation  of  law,  viz.  out  of  the  execution  of  the  con^ 
tract.  Hence  it  seems  a  general  rule,  that,  so  long  as  a 
contract  is  executory,  the  party  must  declare  specially  ;  but 
when  it  is  executed,  he  may  declare  generally."  Why  not 
in  the  case  at  bar  imply  a  contract  to  pay  the  price  agreed 
on  for  the  moiety  of  the  boat,  as  goods  sold,  provided  the 
referees  were  satisfied  that  the  defendant  had  been  in  de- 
fault by  refusing  or  neglecting  to  carry  the  freight  ?  Would 
it  be  unjust  to  raise  such  a  promise  out  of  the  execution  of 
the  contract  by  the  plaintiff^,  in  the  language  of  Mr.  Lawes  1 
But  I  admit  there  are  several  dicta  which  take  a  more  re- 
stricted view.  6  Dana.  397.  10  Terg.  455,  6.  Piatt,  J. 
in  Champlin  v.  Butler,  18  Johns.  R.  169,  173,  4.  And  the 
English  books  are  still  cautious  of  carrying  the  rule  beyond 
a  stipulation  to  pay  in  money.  1  LeigVs  N.  P.  43,  44, 88. 
I  dont  know  but  there  may  be  direct  decisions  thus  confin. 
ing  it,  though  I  think  it  will  be  found  that  the  course  of  the 
courts  is  favorable  to  general  pleading,  as  tending  to  avoid 
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prolixity  and  technical  difficulties.  One  of  our  late  cases 
holds  that  property  being  delivered  and  received  to  satisfy 
another's  debt^  may  be  sued  for  as  for  money  paid.  Ain$' 
lie  V.  fVihonf  7  Cowen,  662.  And  in  all  cases  where  par- 
ties have  agreed  to  consider  labor  or  property,  in  their 
dealings,  as  equivalent  to  cash,  why  not  call  it  so  in  the 
pleadings?  The  truth  is,  there  are  several  Ekiglish  cases 
which  go  this  length.  Hands  v.  Burion^  9  Iktat,  349,  is 
one.  There  the  averment  that  the  defendant  agreed  to  sell 
his  horse  to  the  plaintiff  for  £31,  10*,  who  paid  thai  sum^ 
was  held  to  be  sustained  by  proof  that  he  paid  in  cash  all 
but  £14,  14  ;  and  for  that  the  defendant  agreed  he  would 
purchase  a  horse  of  the  plain tiflf's  brother  at  14  guineas. 
Lord  Elienborough  said  the  parties  agreed  to  consider  the 
brother's  horse  as  14  guineas  in  their  mode  of  reckoning  the 
payment  for  the  defendant's  horse ;  but  stilt  the  considera- 
tion of  the  latter  was  30  guineas,  and  the  defendant  receiv- 
ed 30  guineas  in  money  or  value.  Le  Blanc,  J.  enlarges 
on  the  saoM  ground.  Thus,  what  is  considered  *by  parties 
as  equivalent  to  cash,  in  other  words  as  a  mode  of  payment, 
is  cash  ;  and  may  be  so  called  in  pleading.  So  in  Braum 
V.  Fry,  Seho.  K  P.  by  Wheat.  658,  Am.  ed.  1839,  the 
plaintiff  averred  he  had  bought  of  the  defendant  a  horse  for 
so  much  money.  Proof  that  the  plaintiff  had  given  a  nuro 
and  money,  which  the  defendant  had  receipted  for  so  much, 
held  BO  variance.  Graham,  Baron,  said  the  defendant  had 
taken  the  mare  as  money.  Fid.  2  LeigVe  JV.  P.  1509, 
An.  ed.  1838.  Again  :  wherein  do  the  cases  differ  which 
say  a  pajrment  in  bank  notes  is  a  payment  in  money  ?  I 
Selw.  N.  P.  ut  9up.  p.  104.  They  are  put  on  the  same 
ground,  viz.  being  received  as  money.  Whatever  is  agreed 
on  as  a  medium  of  payment  is  money  in  substance  and  ef- 
fect ;  and  what  rule  of  evidence  is  better  settled  than  that 
the  substance  of  the  issue  only  need  be  proved  ?  It  is  the 
same  thing  where  goods  are  sold  and  delivered,  to  be  paid 
for  in  labour  or  goods,  at  another  day.  The  latter  are 
agreed  on  to  answer  as  cash  ;  and  if  not  paid,  why  not  de- 
clare in  the  general  form  as  on  an  execnted  special  con- 
tract answerable  in  money  ?    I  venture  to  say  that  W^ 
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V.  Wakefieldy  is  at  this  day  law  at  Westminster  Hall  ;  and 
it  will  be  adopted,  if  English  judges  ever  come  to  consider 
it  io  the  same  spirit  as  they  considered  ^other  American  de- 
cisions lately  in  Beverly  v.  Lincoln,  6'Adol,  fy  Ellis,  829. 

But  the  capital  objection  to  allowing,  at  this  stage  of  tho 
case,  an  argument  on  the  question  between  a  general  and 
special  count  is,  that  the  point  is  merely  technical,  and  does 
not  touch  the  perils  of  the  controversy.  There  might  have 
been  plausible  ground  for  an  order  at  chambers ;  but  the 
defendant  waived  that,  and  now  comes  for  a  favor.  He 
calls  for  the  exercise  of  our  discretion  ;  and  certainly  we 
ought  not  to  strain  a  point  to  let  in  an  objection  which  does 
not  in  its  nature  deny  that  the  debt  is  due,  but  only  com- 
plains that  the  plaintiff  is  proceeding  to  get  his  honest  due 
under  a  general  instead  of  a  special  count.  Should  we  set 
aside  the  report  on  that  ground,  it  could  only  be  done  as  to 
the  boat;  and  then  we  should,  beyond  all  doubt,  allow  an 
amendment,  by  adding  a  special  count.  Indeed,  did  I  feel 
at  all  bound  on  other  grounds  to  stay  the  plaintiff's  pro- 
ceedings, I  think  I  should  do  so  only  on  condition  that  the 
defendant  stipulate  to  allow  the  special  contract  in  evidence 
under  the  present  declaration.  I  am  aware,  while  saying 
so,  of  what  the  defendant  now  says  in  his  affidavit  on^this 
head,  viz  :  that  he  expected  the  objection  for  the  variance 
would  succeed,  that  he  was  so  advised  by  his  counsel,  and 
therefore  was  not  so  well  prepared  with  proof  to  show  that 
the  plaintiff  refused  or  neglected  to  furnish  the  freight.  I 
have  only  to  say,  in  reply,  tiiat  having  started  on  such  tech« 
nical  ground,  he  was  bound  at  his  peril  to  keep  up  an  un«> 
broken  line  of  strict  practice. 

On  the  whole,  I  am  entirely  satisfied,  that  granting  the 
relief  sought  by  this  motion,  can  in  no  way  promote  the 
purposes  of  justice.     Therefore  it  is  denied,  with  costs. 
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FfiRRiss  &  Eaton  vs.  The  American  Insurance  Compant., 

Security  for  costs  cannot  be  demanded-of  the  assignse^  under  a  yoluntarj 
aflsignment  for  the  benefit  of  creditors,  who  prosecutes  a  suit  in  the  name 
of  the  assignor ;  such  suit  is  not  within  the  meaning  of  the  statute 
commenced  ^^for  or  in  the  name  of 'the  trustees  of  a  debtor." 

Motion  to  stay  proceedings*  Hnti)  the  plaintiffs  file  securi- 
ty for  costs.  One  of  the  plaintiffs  (Ferriss)  resides  in  the 
state  of  Ohio ;  the  other  (Eaton)  in  thi»  state.  The  action 
is  covenant  on  a  policy  of  insurance,  the  interest  in  which 
was  assigned  to  two  persons  in  trust  for  certain  creditors  of 
Ferriss;  and  which  assignees  brought  this  suit,  and  are 
prosecuting  it  for  the  benefit  of  such  creditors.  The  as- 
signees, or  one  of  them,  reside  in  this  state. 

£1.  H.  Martin,  for  the  motion. 

J.  L.  Talcotty  contra. 

By  the  Courts  Cowen,  J.  It  is  supposed  that  this  case 
.comes  within  the  52  li.  S.  515,  ^  1,  entitling  the  defendant  to 
security  for  costs,  when  the  suit  is  /or  or  in  the  name  of  the 
trustee  of  any  debtor.  It  is  true,  that  the  conTentional  as- 
signees of  a  debtor,  to  collect  a  sum  due  to  him  and  pay  it 
out  to  a  creditor  or  creditors,  may  in  some  sense  be  con- 
sidered his  trustees,  and  so  may  every  agent  or  bailee  of  the 
debtor  for  such  a  purpose,  and  especially  assignees  of  all 
his  property  in  possession  and  action  for  a  like  purpose ; 
yet  I  apprehend  the  statute  was  not  intended  for  cases  of 
voluntary  conventional  assignments,  but  rather  for  a  class 
of  trustees  created  by  operation  of  law  under  the  various 
statutes  concerning  insolvent  debtors,  the  provisions  of  which 
are  mainly  comprehended  in  1  i2.  S.  pt.  2,  ch.  5,  tit.  I.  lo 
the  article  8th  of  the  title,  1  R.  S.  796,  2d  ed.  ^  I,  all  as- 
signees  and  trustees  under  any  authority  conferred  by  any 
of  the  provisions  of  the  preceding  articles  of  that  title,  are 
thereby  declared  to  be  trustees  of  the  estate  of  the  debtor. 


ALBANY,  MARCH.  1840.  587 

MPWWHMi^ ■  — ■»■        ■W^.  I  ■  ■■■■  ■  >■■■■■■■  *  —^^■^^—P ■^M^— 

The  People  v.  Comm*r«,  Ac.  of  Degrfield. 

&c.  for  the  benefit  of  creditors  ;  and  by  the  same  article, 
they  are  invested  with  rights  to  have  demands  concerning  the 
estate  of  the  debtor,  heard  and  decided  summarily  before  re- 
ferees. In  some  cases  they  may  bring  suits  in  the  name  of 
the  insolvent,  as  well  as  in  their  own  names.  They  might  in 
a  few  cases  have  done  so  without  any  express  statutory  pro- 
vision, but  the  right  is  moreover  expressly  recognized  by  the 
7th  section.  In  such  a  case,  security  for  costs  would  be  very 
reasonably  demanded,  though  the  ground  of  requiring  it 
where  they  sue  in  their  own  names,  and  reside  in  the  state, 
is  not  so  obvious.  Suffice  it  to  say,  however,  that  the  provi- 
sion for  security  now  in  question  may  be  satisfied  by  applying 
it  to  trustees  proper  of  a  debtor  declared  so  6y  the  statute. 
There  is  no  reason  for  giving  the  provision  an  enlarged  con- 
struction. In  the  case  at  bar,  one  of  the  nominal  plaintifTs 
resides  within  our  jurisdiction,  and,  in  case  of  his  being  una- 
ble to  pay  costs,  the  assignees  can  be  resorted  to  by  attach- 
ment. The  remedy  is  ample ;  and  independent  of  the  plain- 
tiffs being  trustees,  it  is  a  sufficient  answer  under  the  statute 
that  any  one  of  them  resides  within  the  jurisdiction  of  this 
court.     2  R.  &  515,  ^  1 ,  2d  ed. 

Motion  denied,  with  costs. 


The  People,  ex   rel,  Clarke  'VS.  The  Coslmissioners  of 

Highways  of  Deerfield. 

Bail  as  a  condition  of  staying  execution  is  not  necessary  in  suing  out  a  writ 
of  error  to  reviewa  judgment  of  this  court  in  a  case  arising  on  7nflnf/rtmt/5. 
In  such  case  and  in  all  others  not  tcithin  the  terms  of  the  sUitutes  requiring 
bail  as  a  condition  of  staying  execution,  a  writ  of  error  coram  vobis  stay;) 
execution  by  its  own  force. 

A  bond  for  costs  in  error,  must  however  be  executed*to  obtain  the  allowance 
of  such  writ. 

r 

Motion  to  stay  execution.  This  court  gave  judgment 
against  the  defendants,  on  a  special  verdict,  in  a  mandamus 
case  and  they  brought  error.  A  motion  is  no\t  made  for  a 
special  order  to  stay  execution  until  the  decision  of  the  court 
for  the  correction  of  errors. 
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A  bood  with  sureties  ha«  been  executed  securing  the  costs 
in  error,  and  filed  with  the  clerk.  But  tlie  names  of  tlve 
obligors  are  not  inserted  in  the  penal  part ;  and  it  concludes 
with  saying  that  the  costs  will  be  paid  with  instead  of  without 
fraud  or  delay.  The  bond  is  in  the  ^nalty  of  $300,  ac- 
cording to  2  jR.  S.  494,  ^nd  ed.  ^  27,  sub.  3j  and  the  coa- 
dition  pursuant  to  id.  ^  28,  sub.  3,  i.  e.  it  was  drawn  as  for 
a  case  wherein  there  was  no  intent  to  stay  execution.  Nooe 
of  the  obligors  are  described  as  being  commissioners  of  higb- 
ways.  Upon  this  bond  the  writ  of  error  was  allowed.  But 
counsel  thinking  there  was  no  provision  in  the  Revised  Stat- 
utes for  staying  execution  in  a  proceeding  by  mandamus,  in 
which  both  sides  agreed,  the  above  motion  i»  now  made  to 
this  court. 

W*  Tracy,  for  the  motion. 

B.  F.  CoopeVy  contra. 

'  By  the  Court,  Cowen,  J.  The  better  opinion  I  think  is, 
that  admitting  this  writ  of  error  to  have  been  duly  allowed, 
which  is  not  denied,  provided  the  bond  be  in  due  form,  it  op- 
erates per  se,  as  a  supersedeas,  if,  as  is  also  agreed,  it  come 
within  no  part  of  the  statute  requiring  bail  as  a  condition  of 
staying  execution.  The  plain  import  of  the  books  which  I 
have  consulted  seems  to  be,  that,  at  common  law,  a  writ  of 
error  coram  vobis  stayed  execution  by  its  own  force ;  and  the 
various  English  statutes,  which  required  bail  only  in  certain 
specified  cases,  were  considered  as  restrictions  upon  cono- 
mon  right,  vide  per  Savage,  C.  J.  in  Craig  ads.  Scott,  1 
fVend.  35,  Bromagham  v.  Clapp,  6  Cotoen,  611,  and  were 
therefore  strictly  construed.  1  Rich.  Pr.  K.  B.  322,  DuhL 
ed.  1792.  Gilling'^v.  Baker,  2  Bvlstr.  53.  Telv.  127.  By- 
dlesonv.  Whytel,  3  Burr.  1545.  Trinder  v.  Watson,  id. 
1566.  Bostockv.  Snell,  Cro.  Jac.  135.  Thralev.  Vaughan, 
2  Str.  1190,  1  Wils.  19.  Dell  v.  Wild,  S  East,  240. 
Gerard  v.  Dnnby,  Carth.  28.  The  case  in  2  Str.  will  perr 
haps  be  thought  the  best  illustration  among  the  more  modern 
books.     Some  cases  certainly  conflict  on  the  point  of  a  strict 
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or  liberal  conslruGtion  of  the  statutes.  Vide  Chauvet  v. 
Alfray^^  2  JSiirr,  746,  which  is  for  a  liberal  construction,  and 
BffdUaon  v.  IVhyUl^  3  Bun\  1 545,  contra,  and  vide  1  Lee^s 
Diet,  of  Pr.  615.  That  may  be  so  of  other  authorities,  but 
none  which  I  have  found  deny  that  the  case  being  without 
the  statutes,  bail  is  unnecessary  to  a  stay.  The  2  fVma, 
iSdtfttcf.  101, 1,  after  mentioning  judgments  by  default,  on  de- 
murrer, or  nul  tid  record,  as  being  without  certain  statutes 
of  bail,  adds  ''  therefore  a  writ  of  error  upon  judgment  by 
any  of  these  three  last  ways,  is  a  supersedeas  without  bail 
in  such  actions  as  are  not  enumerated  in  3  Jac,  1,"  and 
Vide  I  Lee's  Did.  Pr.  613. 

Among  the  old  books  the  26  H.  6,  JoL  8  a,  and  Dawben- 
ey  ▼•  Davie,  Dy.  244,  ff,  in  M.  T.  7  and  8  Eliz,  are  exactly 
to  the  point :  and  the  1  Rich.  Pr,  K,  B,  323,  on  these  and 
other  authorities,  says  ^'  a  writ  of  error  is,  injudgmeni  of 
laWf  a  supersedeas  until  the  errors  are  examined,  affirm- 
ed or  reversed."  This  book  professes  to  spealc  of  the 
doctrine  as  understood  before  the  SM,  3  Jac.  1,  ch,  8, 
which  seems  to  have  begun  the  system  of  bail  in  er- 
ror. Vide  2  Wme,  Sound,  Wl^i^et,  aeq.  This  statute, 
vide  Statutes  at  large,  recites  thus :  "  Forasmuch  as  his 
Highness'  subjects  are  now  more  commonly  withholden 
from  their  just  debts,  and  often  in  danger  to  lose  the  same, 
by  means  of  writs  of  error,  which  are  more  commonly 
sued  than  heretofore  they  have  been,  Be  it  therefore 
enacted,  that  from  and  after,  &c.,  no  execution  •shall 
be  stayed  or  delayed  'upon,  or  by  any  writ  of  error, 
Of  supersedeas  thereupon  to  be  sued,''  &c.  in  any  action  of 
debt,  &c.,  unless  bail  be  given,  &c.  This  remedy  has 
been  extended  since  to  most  actions  in  England  ;  and  still 
farther  with  us.  In  the  Dean  fy  Chapter  of  St.  PauVs  v. 
Capell,  I  Lev.  117. 1  Keb.  13,  S.  C.  the  court  said,  although 
writs  of  error  are  writs  of  right,  yet  they  are,  for  the  most 
part  used  for  delay,  for  remedy  whereof  the  statute  3  Jac.  1, 
ch.  8,  was  made  ;  and  several  of  the  cases  cited  in  the  learn- 
ed and  elaborate  opinion  of  fVilles,  C.  J,  in  Meriton  v. 
Stevens,  IVillea'  Rep.  272,  declare  that  the  writ  of  error 
operates  in  itself  to  supersede  execution.     It  was  held  io 
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Meriton  v.  StevenSj  that  it  should  to  operate  from  the  time 
of  allowance,  and  that^after  notice  given  of  its  being  sued 
out,  the  taking  of  execution  would  be  a  contempt.  Indeed 
the  cases  in  England,  to  this  day,  at  any  rate,  till  very  lately, 
proceeded  upon  that  theory.  It  is  enough  to  get  the  writ  al- 
lowed ;  it  then  in  the  first  instance,  operates  of  itsdf ;  and 
effect  is  given  to  the  statutes  of  bail  by  holding  that  the  ope- 
ration shall  continue  or  cease,  accordingly  as  bail  is  or  is  not 
^  given  within  four  days.  2  Tidd.  Pr.  1070.  1083,4,  JN.  T. 
ed.  1807.  Rich.  Pr.  K.  S.323,  JDufci.  ed.  1792.  2  fVms. 
Sound.  101,  g.  note. 

The  effect  of  a  writ  of  error,  in  cases  beyond  our  statute 
of  bail  was  also  recognised  by  this  court  in  Kinney  v.  fPkU^ 
fordf  17  Johns.  R.  34.  The  court  said  that,  to  make  it  a 
supersedeas  in  a  qui  tarn  action  no  bail  was  necessary,  be- 
cause the  case  was  not  within  the  statute.  The  same  princi- 
ple has  long  had  full  effect  with  regard  to  writs  of  ctriiarari 
to  reverse  the  judgments^of  inferior  courts,  which  have  been 
held  per  se  to  supersede  execution,  because  in  nature  of  a 
writ  of  error.  Fide  Blanchard  v.  Myersy  9  Johns.  R. 
66.  Patchin  v.  The  Mayor,  fyc.  of  BroohUn,  13  Wtn^ 
delly  664,  and  the  cases  there  cited. 

By  the  revised  statutes,  2  R.  S.  490,  2d  ed.  ^  1 ,  writs  of 
error  in  civil  cases,  are  expressly  declared  to  be  of  right, 
and  to  issue  of  course.  Under  our  statute,  id.  486,  no 
doubt  the  proceeding  by  mandamus  is  a  civil  remedy,  Bac. 
Ahr:  Mandamus,  (M)  to  which  the  writ  of  error  applies 
with  its  full  common  law  effect,  when  properly  allowed. 
Damages  and  costs  follow  a  judgment  in  favor  of  the  rela- 
tor, 2  R.  S.  486,  2d  ed.  §  57,  and  on  bringing  error^  the 
party  in  order  to  obtain  an  allowance,  must  give  a  bond, 
as  he  has  done  here,  at  least  to  secure  the  payment  of  costs 
on  error,  id.  494,  "^  26,  27,  28,  in  a  form  adapted  to  the 
case.  Counsel  seem  to  be  correct,  however,  in  saying  that 
the  statute  does  not  provide  for  any  bail  as  a  condition  of 
staying  execution.  But  I  cannot  agree  with  them  that 
there  is  any  serious  doubt  upon  the  effect  of  the  writ  of  er- 
ror. So  much  difficulty  was  felt  by  them  on  both  sides, 
that  I  have  examined  the  question  considerably ;  and  taking 
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the  case  as  we  all  understand  it,  to  be  without  the  statute 
requiring  bail  as  a  condition  of  stay,  I  feel  quite  clear  that 
this  writ  of  its  own  proper  force,  and  without  any  farther 
baily  ties  up  the  hands  of  the  relator,  so  that  he  can  have  no 
execution.  It,  therefore,  becomes  unnecessary  to  say, 
whether  the  noerits  of  the  case  be  such  that  we  would  direct 
a  stay  or  a  supersedeas.  Should  execution  issue  pending 
the  writ  of  error,  that  being  diligently  prosecuted,  I  am 
quite  sure  we  should  be  obliged  to  set  it  aside. 

Of  course,  any  remarks  I  haTe  made  must  be  confined  to 
writs  of  error  coram  vobis.  With  regard  to  writs  coram 
twbiSy  which  are  also  without  the  statute,  the  rule  is  different, 
as  we  have  lately  held  in  several  cases.  Smith  v.  Eingsley^ 
19  JVeiideUy  6(20,  and  Ferris  v.  Douglass,  20  id.  626. 

The  bond  in  this  case  is  informal ;  but  good  enough  in* 
substance ;  and  therefore  warranted  the  allowance.  How^ 
ever,  no  action  can  be  required  upon  the  question  whether 
it  be  good  or  bad,  unless  the  relator  shall  move  for  execu- 
tion on  the  ground  that  it  is*  defective.  It  is  said  the  bond 
was  not  executed  by  the  conHmssioners  of  highways.  How 
that  is  I  db  not  knew.  Beside,  the  statute  says,  if  the  party 
be  absent,  he  need  not  execute.     2  R.  S,  494,  2d  ed,  ^26. 

The  motion  is  denied,  on  the  ground  that  any  rule  is 
unnecessary ;  but  without  costs. 


In  the  matter  of  The  Union  Insurance  Company. 

Where,  by  the  set  inoorporating  an  insurane9  eompanyy  the  management  of 
the  stock  and  affair*  of  the  corporation  is  given  to  a  board  o€  tweniy^tkree 
directors  lo  be  annnallj  elected  ^a  major  part  ofiohom  by  the  act  are  com- 
petent to  the  transaction  of  all  the  basiness  of  the  corporation,  and  an  elec- 
tion of  directors  takes  place,  at  which  only  ttoenty-tvoo  persona  receive  a 
plnrality  of  votes,  suck  twenty'two  persons  are  duly  elected^  and  take  the 
place  of  their  predecessors,  notwithstanding  that  it  chanced  that  the  fM 
number  of  twenty- three  directors  was  not  filled  up. 

Where,  under  such  circurosUinces,  the  old  board  conceived  that  the  election 
had  wholly  failed,  and  a  second  election  was  held  by  their  order,  at  which 
Uoenty- three  directors  were  chosen,  this  court,  upon  the  summary  applica- 
tion anthortaed  by  statute,  set  aside  the  second  election,  declared  the 

•  t»e»ty»two  dirutOT$  first  chosen  duly  elected,  and  ordered  a  new  eleotion 
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to  supply  the  vacancy  of  the  one  directur  who  was  not  chosen  at  ihefirat 

election. 
Application  waa  made  to  the  court  previous  to  the  second  election  to  declare 

the  twenty-two  persons,  directors  of  the  company,  and   to   direct   the 

election  of  one  additional  director  ;  but  the  court  refused  to  act  upon  it, 

eonsidering  the  proceeding  premature.  * 

a  Menu,  that  the  stockholders,  without  any  order  of  the  court,  have  tho 

power  to  fill  up  a  vacancy  happening  under  the  above  circumstances; 

and  further^  that  on  the  neglect  of  the  board  to  make  order  for  an  election 

to  supply  such  vacancy,  that  a  mandamus  would  lie. 

Corporation  election.  The  Union  Insurance  Company 
wafT  incorporated  in  1818;  its  charter  was  amended  in 
P819,  and  was  extended  in  1837.  StaitUes  of  1818,  p.  63 ; 
f8I9,  p.  130;  1837,  p.  UO.  At  the  annual  election  for 
iwenty-three  diredortt  of  the  company,  held  on  the  13th  day 
of  January  last,  sonte  of  the  stockholders  voted  for  the 
whole  number  of  persons  to  be  chosen  directors ;  oliie» 
f  oted  for  only  iwenty-two,  and  some  toted  for  a  less  nun- 
l^er.  On  cantassing  the  votes,  it  was  found  that  John  Fecr 
gueon  and  others,  in  ail  twenty-two  persons,  had  a  plurality 
of  votes,  and  ih^i  fifteen  other  persons  having  the  next  great- 
est number  of  votes,  each  had  an  eqiuil  number  of  votes,  and 
cotisequently  there  was  no  election  for  the  twenty-third  di- 
reetor#  The  oM  board  of  directors,  after  taking  counsel, 
were  of  opinion  that  the  most  expedient  and  safe  course 
was  to  treat  the  election  as  having  wholly  failed^  and  to  or- 
der a  new  election  for  the  whole  number  of  twenty-three 
directors.  Having  no  by-law  providing  for  the  case,  they. 
In  pursuance  of  R.  S.  597,  <^42,  ordered  the  election  to 
be  held  on  the  tenth  day  of  February.  Previous  to  which 
day,  at  a  special  term  of  this  court  held  in  February,  Mr. 
Justice  CowEN  presiding,  J.  I.  Roosevelt,  jun.  of  counsel 
for  John  Ferguson,  moved  for  a  rule  declaring  the  twenty- 
two  persons  who  received  a  plurality  of  votes  at  the  election 
held  in  January,  duly  elected  directors  of  the  company,  and 
directing  the  election  of  an  additional  director,  so  as  to 
make  up  the  whole  number  of  twenty-three  directors.  R. 
Emmett,  of  counsel  for  the  old  board,  insisted  that  the 
court,  in  the  present  stage  of  the  proceedings,  could  not 
take  cognizance  of  the  case,  and  that  the  remedy  of  the  re- 
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lator,  if  any,  was  by  ioformation  in  the  nature  of  quo  war^ 
ranto.  At  the  March  special  term,  the  following  opinion 
was  delitered : 

By  CoWBNy  J.  The  first  objection  raised  by  the  opposing 
counsel  is,  that  this  court  I|a>  no  jurisdiction.  That  depends 
on  the  true  construction  of  the  act,  1  12.  S.  600,  ^  57, 8, 2d 
ed.  The  article  to  which  the  sec  tions  quoted  belong,  (ar- 
ticle 3d,)  contains  various  reguktions  concerning  the  election 
of  directors  of  moneyed  corporations^  Then  section  57  pro* 
tides,  "  that  if  any  person  shall  conceive  himself  aggrieved  by 
an  eleciian  or  any  proceeding  concerning  an  election  of 
directors  or  qfoere  in  any  such  corporation,  he  may  apply 
to  the  supreme  court  for  redress,  giving  a  reasonable  notice 
of  his  intended  application,  to  the  parly  to  be  affected 
tbeteby/'  Section  58  requires  this  court  to  proceed  in  a 
somoMry  way,  <&c.  and  make  such  order  and  grant  such 
relief  as  the  circumstances  and  justice  of  the  case  shall  seem 
to  require.  If  the  election  be  set  aside,  we  are  authorized 
to  order  a  new  election,  at  such  time  and  place  as  we  may 
appoint.     Id. 

It  is  objected  that  the  statute  presupposes  an  election  to 
have  taken  place ;  and  that  the  party  comes  by  motion  to  set 
it  aside,  on  the  ground  that  some  proceeding  in  respect  to  it 
was  irregular ;  but  that  in  this  case,  he  applies,  in  the  first 
place,  for  a  confirmation  of  an  election  already  made  as  to 
twenty-two  of  the  directors,  and  as  to  the  twenty-third,  for  a 
direction  that  the  officers  proceed  to  an  election,  none  hav- 
ing been  made ;  and  it  is  denied  that  we  have  power  to  inter- 
fere upon  either  branch  of  the  application. 

It  appears  to  me  that  the  matters  intended  to  be  provided 
for  by  the  general  words  of  the  57th  section  were  no  more 
than  cases  of  election  to  which  an  information  in  nature  of 
a  quo  warranto  would  be  applicable.  A  party  must  be  ag- 
grieved by  an  irregularity  in  respect  to  some  corporate 
election,  and  no  doubt  he  must  be  aggrieved  in  a  legal  sense. 
In  the  case  at  bar,  the  relator  insists  that  the  twenty-two 
directors  were  legally  chosen,  and  that  the  inspectors  reported 
specially  showing  that  they  were  so  chosen ;  but  be  admits 
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that  they  have  not,  as  yet,  been  disturbed  by  the  intrusion 
of  others  elected  to  their  place.  He  complains,  however, 
that  the  former  directors,  claiming  to  hold  over,  threaten 
and  have  taken  proceedings  to  elect  an  entire  board,  on  the 
assumption  that  the  election  of  the  1 3th  of  January  was  en- 
tirely void.  I  think  we  have  no  power  to  interfere  by  stay* 
ing  those  proceedings*;  taking  it  for  the  present  that  the  old 
board  are  rightfully  holding  over  till  the  new  board  shall  be 
completed.  I  shall  not  deny  timt  an  information  might  be 
applicable  at  some  stage.  In  England  it  has  been  doubted 
whether  it  will  lie  at  all,  at  least  whether  the  king's  bench 
will,  in  general,  allow  it  against  one  illegally  usurping  an  of- 
fice in  a  private  corporation.  So  fUr  as  the  right  to  office 
is  in  question,  it  has  been  held  that  the  remedy  will  not  in 
genera)  be  allowed,  except  where  the  public  are  concerned, 
which  in  respect  to  corporations  can  be  said  only  of  those 
which  are  municipal.  This  subject  was  very  fully  examined 
in  the  Commonwealth  v.  Arrison,  15  Serg.  fy  Rawle,  127, 
where,  although  the  doubt  of  wivich  h  have  spoken  is  con- 
ceded as  to  England,  it  is,  I  think,  clearly  shown,  that  in  this 
country  the  information  may  be  freely  used  for  trying  the 
right  to  offices  in  private  as  well  as  public  corporations. 
Most  of  the  cases  to  that  effect  are  there  cited  and  consid- 
ered. They  arose  in  the  neighboring  states,  and  the  doc^ 
trine  certainly  does  not  seem  so  clearly  to  have  been  under- 
stood in  this  court.  It  was,  however,  explicitly  adopted  by 
the  2  R.  S.  482,  2d  ed.  <^28,  sub.  1 .  And  by  section  59  of 
the  statute  upon  which  this  application  is  founded,  1  R.  S. 
601,  2d  ed.  we  are  authorized  to  witbhoM  summary  interfe- 
rence, if  we  think  it  best,  and  turn  the  relator,  in  a  proper 
casCj  over  to  an  information.  The  section  says  we  may  do 
that,  if  the  case  be  such  in  which  that  remedy  would  be  com^- 
petent-  and  effectual.  This  provision  that  the  case  must  be 
such,  &c.  probably  alludes  to  the  distinction  between  a  pro^ 
ceeding.  to  oust  an  usurping  officer,  and  a  proceeding  to 
compel  a  new  election  where  a  previous  election  has  been 
set  aside.  In  the  latter-  case  though  we  may,  by  a  special 
provision  of  the  58th  section,  id.  600,  order  a  new  election, 
yet  it  is  plain   that  this  would  be  a  proceeding  rather  in  the 


ALBANY,  MAY,  1810.  695 


In  the  matter  of  the  Union  Ins  Co. 


nature  of  a  mandamus  than  a  quo  warranto.  The  People 
V.  Corporation  of  Neu^-Yorkf  3  Johns.  Cas.  79.  I  venture 
to  say  that  a  judicial  proceeding  merely  to  affirm  an  election 
quia  Hmd  is  entirely  without  precedent,  even  with  regard 
to  municipal  offices,  where  the  inquiries  have  been  instituted 
with  the  greatest  freedom.  I  cannot  believe  the  statute  in- 
tended we  should  interfere  in  our  discretion,  as  we  may  do 
in  the  course  of  an  ordinary  lawsuit.  It  is  true  the  mere 
words  which  give  power  over  any  proceeding  concerning  an 
eUdion,  might  by  a  liberal  construction  authorize  us  to  do  so. 
But  a  mere  irregularity  does  not  complete  the  case.  There 
must  be  a  party  aggrieved,  who  is  to  make  the  motion.  This 
motion  does  not  concern  any  suit  pending  here,  but  is  a 
summary  remedy  in  nature  of  a  suit,  like  a  petition  in  parti- 
tion, or  a  summons  under  the  landlord  and  tenant  act.  In  all 
such  cases  it  is  our  business  to  see  that  there  is  some  injury 
known  to  the  law,  and  for  which  a  remedy  before  existed. 
The  statute  is  not  intended  to  enlarge  the  catalogue  of  rights 
or  wrongs,  but  merely  to  remedy  those  already  known  in  a 
more  summary  way.  The  old  method  by  writ  of  quo  war- 
ranto was  extremely  dilatory,  whence  an  information  was 
introduced  in  its  place ;  and  although  this  was  much  more 
rapid,  yet  it  was  found  unequal  to  that  dispatch  which  the 
exigencies  of  money  corporations  sometimes  demanded. 
Hence  the  statute  upon  which  we  are  now  moved.  The 
whole  is  obviously  but  the  substitution  of  remedies  for  wrongs 
already  known  to  the  law.  To  constitute  a  grievance  in  re- 
gard to  either  real  or  personal  property,  there  must  be  some 
oustet:  or  withholding  of  possession  ;  and  by  a  plain  analogy, 
no  party  can  be  deemed  technically  aggrieved  in  respect  to  a 
corporate  office,  till  that  is  wlthholden  from  the  legal  incum- 
bent. It  is  not  of  the  nature  of  legal  remedies  merely  to  de- 
clare that  a  party  in  the  undisturbed  possession  of  his  rights 
holds  that  possession  legally,  or  that  the  menaces  of  another 
to  oust  him  are  contrary  to  law.  Courts  have  enough  to  do 
in  relieving  him  after  he  is  disturbed.  Short  of  this  they  can' 
do  nothing  practically  operative — they  can  only  speculate. 
There  is,  technically,  no  oflender  against  whom  they  can  act ; 
no  sufTerer  whom  they  can  relieve. 
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I  am,  thereforey  clearly  of  opinioo,  that  ao  far  aa  we  are 
called  upon  to  declare  the  election  of  twenty^-two  diredon 
▼alid,  the  motion  is  prematare. 

Then  as  to  the  resolution  taken  by  the  old  dtreetora  to 
regard  the  entire  proceedings  of  the  I3th  of  January  as  a 
nullityi  and  their  refusal  to-  call  an  election  for  one  direetor 
only.  This  is  compkuned  of  as  a  nonrfeasance,  on  the 
ground  that  there  is  already  a  complete  election  of  all  ex- 
cept one.  Admitting  that  to  be  so,  how  can  we,  in  this  sum* 
mary  way,  put  them  in  motion,  without  overstepping  the  pow* 
er  conferred  by  the  statute  J  I  adinit  a  mandamus  would  lie, 
if  that  remedy  eitends,  and  I  believe  it  does,  to  a  private 
corporation.  1  StrangCy  696.  3  Burr.  1265.  And  it  might 
have  been  just  as  well  to  give  us  a  summary  power  in  such 
a  case,  as  to  declare  in  section  fifty-eight,  that  we  may  direct 
a  new  election  after  setting  aside  a  former  one.  But  this  last 
is  the  only  case  mentioned  by  the  act  in  which  we  can  put 
the  officers  in  motion.  All  other  instances  of  power  must  be 
collected  from  the  general  words  of  the  previous  section,  whicfa 
I  have  already  shown  cannot  be  understood  to  cover  any  por- 
tion of  the  ground  occupied  by  a  mandamus.  That  writ,  as 
it  is  now  extremely  well  understood,  goes,  in  general^  not  to 
correct  or  control  any  proceeding  already  taken,  or  to  stay 
proceedings ;  not  to  rectify  any  misfeasance  ;  but  merely  to 
put  officers  in  motion  who  refuse  to  act.  It  lies,  in  short,  for 
non-feasance  only.  A  prohibition  sometimes  goes  to  stop  in- 
ferior courts ;  but  not  a  mandamus  even  there.  When  the 
statute,  ^  57,  speaks  of  the  party  aggriei>ed  applying  for  re- 
dress against  a  proceeding  concerning  any  election,  it  would 
be  a  perversion  of  its  very  terms  to  say  they  meant  a  neglect 
to  proceedf  or  a  refusal  tn  institute  proceedings.  I  will  only 
repeat  that  this  section  must  be  confined  to  an  actual  election, 
which  the  mover  complains  is  vicious  by  reason  of  some  ir- 
regularity in  the  way  to  it.  I  hold  with  the  counsel  for  the 
old  directors  here,  that  there  must  first  be  an  election  de/ae^ 
to,  before  we  can  entertain  a  motion  under  that  section ;  and 
the  motion  must  then  be  not  to  confirm,  but  to  set  it  aside. 
And  this  was  probably  the  reason  why  no  provision  was 
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nmde  in  «eetioD  fifty-eight  for  ordering  a  new  election,  ex- 
cept where  a  previous  dection  had  been  vacated.  The  pow- 
er to  fill  vacancies  is  thus  made  exactly  commensurate  with 
the  power  to  create  them« 

So  far  I  ha¥«  assumed  that  the  fomer  directors  are  all 
property  holding  over,  and  excluding  the  new  directors  from 
their  place,  on  the  ground  that  it  was  impossible  to  say 
from  the  general  form  in  which  the  election  ballots  were 
framed,  that  any  one  of  the  twenty-two  were  intended  to 
come  in  (dace  of  any  one  of  the  dd  board.  But  this  is  do- 
med by  the  relator,  who  claims  that  such  a  general  election, 
though  of  twenty-two  only,  they  being  sufficient  by  the 
eighth  section  of  the  original  charter  to  constitute  a  board, 
completely  superseded  the  whole  of  the  former  twenty-three. 
Then  it  is  insisted  that  they  should  be  ousted  as  intruders. 
But  the  conclsive  answer  is,  that  they  were  regularly  elect- 
ed *  and,  as  I  have  ehown^  the  case  is,  therefore,  not  one  for 
summary  removal.  In  this  aspect  it  is  not  one  of  eledianf 
or  any  proceeding  concerning  an  eUdion ;  but  only  of  im- 
properly hMing  aver.  If  I  was  right  in  saying  that  our 
summary  power  was  confined  to  such  cases  of  election  as 
could  be  reached  by  information,  with  the  corresponding  ad- 
dition of  a  power  in  the  nature  of  a  mandamus  to  sopply 
any  vacancy  which  followed,  then  the  last  branch  of  the  re- 
lator's application  is  answered.  He  must  be  left  to  his  course 
by  information. 

On  the  whole,  my  conclusion  is,  that  the  relief  applied 
for  is  not,  in  any  of  its  branches,  reached  by  the  statute. 

I  have,  therefore,  omitted  to  inquire  whether  Mr.  Fer- 
guson has  a  right  to  apply,  in  respect  to  his  interest,  or 
whether  the  notice  of  the.  motion  was  addressed  to  the 
proper  persons  ;  nor  shall  I  pronounce  an  opinion  whether 
the  old  directors,  when  this  motion  was  made,  were  pro- 
ceeding  correctly  to  a  total  instead  of  a  partial  election,  or 
whether  they  were  left  with  any  power  to  proceed  at  all, 
or  perform  any  other  act  as  directors.  The  questions 
sought  to  be  raised  cannot  arise  till  we  are  brought  to  see 
whether  the  new  election  has  taken  place. 
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I  might,  perhaps,  without  impropriety,  have,  at  one  stage, 
considered  the  effect  of  the  election  of  the  13tb  of  January, 
in  order  to  a  mandamus  commanding  the  election  to  pro- 
ceed for  one  director  only,  had  I  thought  that  the  twenty- 
two  had  been  duly  elected.  But  as  the  contemplated  elec- 
tion of  the  1 6th  of  February  has  probably  taken  place 
before  my  other  avocations  admitted  of  examining  the 
question  with  that  portion  of  care  which  I  thought  necessa- 
ry, 1  presume  it  is  now  too  late  to  interfere  in  the  form 
mentioned.  Nor  will  there  be  any  serious  inconvenience 
arising  from  this ;  -but  I  should  think  the  contrary ;  for,  if 
the  election  has  been  consummated,  the  question  now  sought 
to  be  raised  will  have  been  brought  within  our  power  of 
summary  examination. 

The  motion  is  denied  as  premature,  without  prejudice  to 
a  future  motion  concerning  the  election  proposed  for  the 
10th  February. 

On  the  tenth  day  of  February  a  new  election  was  held 
when  Jeremiah  P.  Tappan  and  twentyAtoo  other  persons 
were  voted  for  as  directors,  (no  other  persons  being  voted 
for,)  and  were  declared  elected.  Ferguson  appeared  and 
protested  against,  but  took  no  part  in  the  election.  Tappan 
and  the  others  who  were  declared  elected,  entered  upon  the 
discharge  of  their  duty  as  directors  of  the  company. 

/.  J.  Ro8evelt,jun.  ^  M,  S.  Bidwell,  on  behalf  of  Fergu- 
son and  others,  moved  for  an  order  setting  aside  the  clec* 
tion  of  Tappan  and  others  on  the  lOih  February — declaring 
the  twenty-two  who  received  a  plurality  of  votes  at  the  an- 
nual election  in  January  duly  elected,  and  directing  the  man- 
ner in  which  the  place  of  the  twenty-third  director  should 
be  supplied. 

J.  Slosson  fy  R,  Emmett,  on  behalf  of  Tappan  and  oth- 
ers, opposed  the  motion. 

After  advisement,  the  following  opinion  was  delivered 
by  Mr.  Justice  Bronson,  which  was  concurred  in  by  the 
other  judges. 
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At  the  annual  election  la  January,  some  of  the  ballots  con* 
tained  the  names  of  less  than  twenty^three  persons  for  direc- 
torSy  and  it  is  said  that  those  ballots  were  void.  No  authority 
was  cited  in  support  of  this  position,  and  both  the  law  and  the 
reason  of  the  thing  are  the  other  way.  When  an  elector  or 
stockholder  wholly  omits  to  vote,  he  virtually  consents  that  the 
election  shall  be  made  by  those  who  choose  ta  exercise  the 
privilege,  and  he  cannot  afterwards  object  that  they  have  se- 
lected officers  whom  he  does  not  approve.  If  he  vote  for  a 
part  only  of  the  officers  to  be  chosen,  he  waives  his  privi- 
lege as  to  the  residue,  and  tacitly  consents  that  the  other 
electors  or  stockholders  may  select  such  persons  as  they 
deem  proper.  His  vote  is  good,  so  far  as  it  goes.  This 
has,  I  think,  never  been  questioned  in  relation  to  elections 
for  senators,  members  of  assen^iy,  assessors,  and  other 
public  officers  where  several  persons  are  to  be  elected  to 
the  same  office.  In  The  People  v.  AdamSy  9  Wendell^  333, 
five  constables  were  to  be  chosen,  and  none  of  the  electors 
voted  for  more  than  four ;  and  yet  no  one  doubted  that 
four  were  duly  elected.  In  the  case  at  bar,  a  part  of  the 
stockholders  voted  for  the  whole  number  of  directors  to  be 
chosen.  No  one  thought  of  disregarding  the  charter.  Those 
who  voted  for  a  part  only,  virtually  acquiesced  as  to  the 
residue,  in  what  was  done  by  the  other  stockholders.  Old- 
Know  V.  Wainwright,  ^  Burr.  1017.  The  ballots  hav- 
ing less  than  twenty-three  names  upon  them  were  clearly 
good. 

II.  Of  the  persons  voted  for  at  the  annual  election,  two 
received  a  unanimoue  vote,  the  next  nineteen  received  a 
majority  of  all  the  votes,  and  the  next  highest  candidate  re- 
ceived a  plurality  of  votes,  which  is  all  that  the  charter  re- 
quires. But  it  is  said  that  there  was  no  election  in  conse- 
quence of  the  accidental  failure  to  choose  a  twenty-third 
director.  I  cannot  yield  to  that  argument.  The  charter, 
as  amended,  provides,  that  the  affairs  of  the  company  shall 
be  managed  and  conducted  by  twenty-three  directors,  ''  the 
major  part "  of  whom  "  shall  constitute  a  board  and  be  com- 
petent to  the  transaction  of  all  the  business  of  the  corpora- 
tion."    ^4,  8.    The  directors  are  to  be  chosen  annually  on 
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a  specified  day,  and  are  to  hold  their  offices  for  one  year, 
<<  and  until  others  shall  be  chosen  to  supply  their  place." 
^4.  A  failure  to  elect  at  the  proper  time,  does  not  work 
a  dissolution  of  the  corporation.  ^6.  On  the  charter  day, 
an  election  was  regularly  held  for  a  new  board  of  directors, 
when  twenty-two  individuals  received  the  requisite  number 
of  votes,  and  were,  I  think  duly  elected.  If  less  than 
twelve,  'Uhe  major  part  of  twenty-three,  had  received  a 
plurality  of  votes,  ft  may  be  that  the  whole  election  would 
have  been  void.  There  would  not  have  been  a  sufficient 
number  of  the  directors  newly  chosen,  to  constitute  a  board 
and  transact  the  business  of  the  company.  They  couTd  not 
act  in  conjunction  with  the  old  directors,  for  then  there 
would  be  two  many  ;  and  they  could  not  displace  a  part 
only  of  the  former  directors,  for  it  would  be  impossible  to 
determine  whose  places  rn  particular  they  should  take. 
But  here,  there  were  twenty-two  persons  who  received  the 
requisite  number  of  votes — they  may  constitute  a  board, 
and  are  competent  to  transact  all  the  business  of  the  cor- 
poration. The  old  dire€tor8-->not  twenty-two  only,  but  all 
of  them  are  out  of  office :  others  hav6  been  chosen  "  to  sup- 
ply their  place."  The  provision  for  holding  over  was  made 
for  the  purpose  of  guarding  against  the  possible  dissolution 
of  the  corporation  for  the  want  of  proper  officers  to  man- 
age its  affairs,  and  there  was  no  danger  of  such  an  occur- 
rence after  a  sufficient  number  of  directors  had  been  cho- 
sen to  constitute  a  new  board.  This  case  does  not  differ  ia 
principle  from  The  People  v.  JoneSy  17  Wenddl,  81,  and 
we  see  no  reason  for  departing  from  that  decision.  It  fol- 
lows, of  course,  tha\  the  special  election  held  in  February 
was  irregular,  and  must  be  set  aside. 

III.  We  are  authorized,  in  this  summary  way,  not  only  to 
set  aside  the  election  and  order  a  new  one,  but  **  to  make 
'  such  order,  and  grant  such  releif,  as  the  circumstances  and 
justice  of  the  case  shall  seem  to  require."  1  R.  S.  598, 
^  48.  The  power  is  broad  enough,  and  as  we  entertain 
no  doubt  concerning  the  legal  rights  of  the  twenty-two  per- 
sons who  received  a  plurality  of  votes  at  the  annual  elec- 
tion, we  shall  declare  them  duly  elected.    The  interest  of 
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the  Stockholders  requires  that  the  whole  controversy  should 
be  terminated.  In  Ex  parte  Desdoity^  1  Wendell^  98,  the 
election,  as  to  certain  persons,  was  set  aside,  and  others 
were  declared  duly  elected  ;  and  see  also  Matter  of  the  L, 
Island  R,  R.  Co.j  19  fVendeUy  37,  45.  It  is  true,  that  the 
twenty-two  directors  were  not  chosen  at  the  special  elec- 
tion which  we  set  aside;  but  their  legal  rights,  and  the 
regularity  of  that  election,  stand  indissolubly  connected ; 
and  as  the  decision  necessarily  covers  the  whole  ground  of 
controversy,  I  think  the  order  may  be  equally  extensive  in 
hs  influence. 

IV.  As  we  set  aside  the  election  of  the  twenty-three  di- 
rectors who  are  now  managing  the  affairs  of  the  companyi 
and  as  only  twenty-two  persons  were  elected  in  January, 
there  will  be  one  vacancy  in  the  board  of  directors.  I  en- 
tertain little  doubt  that  the  stockholders  may  supply  the 
place,  without  any  order  of  this  court.  When  there  is  noth- 
ing in  the  charter  or  other  statutes  controlling  the  question, 
the  power  of  election  is  said  to  be  a  necessary  incident  to 
the  corporation,  for  the  purpose  of  perpetuating  the  succes- 
sion. 2  Kyd  on  Corp.  3,  5.  The  King  v.  T%e  Mayor  of 
Thetford,  8  East,  270,  and  n(^e  (c).  Angel  Sf  Ames  on 
Corp.  63.  But  it  is  not  necessary  to  decide  that  question. 
Our  powers  are  broad  enough  to  provide  for  the  case,  and 
we  shall  order  an  election  to  supply  the  vacancy ;  directing 
such  notice  as  is  required  for  other  elections  by  this  com- 
pany, and  the  inspectors  to  be  appointed  by  the  board  of 
directors. 

Ordered  accordingly. 
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Snow  and  others  vs.  Roy  and  another. 

Where  a  writ  of  replevin  ii  BQed  out,  and  tha  whole  of  the  property  claimed 
be  net  found  bo  that  deliTerance  may  be  made,  the  plaintiff  is  not  bound 
to  accept  part,  but  may  cause  the  defendants  to  be  arrested. 

If  the  plaintiff  accept  par2,  he  may  issue  an  alias  writ  of  replevin,  follow- 
ed up  by  a  pluries  to  obtain  possession  of  the  residue  of  the  property  ; 
hot  there  must  be  no  delay  in  the  prosecution  of  the  soit. 

Where  a  year  elapsed  after  the  return  of  the  first  writ,  by  virtue  of  which 
deliverance  was  made  of  three  fourths  of  the  property  claimed,  and  no 
further  proceedings  were  had  on  the  part  of  the  plaintiff  other  than  the 
mere  suing  out  of  alias  and  pluries  writs,  on  which  nothing  was  done,  ir 
WAS  HELD,  that  third  persons  standing  in  the  relation  of  assignees  to  the 
defendants;  might  rule  the  plaintiff  to  declare  and  proceed  to  judgment 
of  non-pros,  although  special  baU  had  not  been  filed. 

A  plaintiff,  under  such  circumstances,  may  declare  in  the  usual  form  for 
the  taking  or  detention  of  the  property ;  and  if  he  succeed  in  the  suit,  will 
be  entitled  to  recover  not  only  damages  for  the  property  taken  or  de- 
tained, bat  also  the  vabke  of  the  property  not  found. 

Whether  other  than  a  person  standing  in  the  relation  of  a  trustee  can,  un*- 
der  such  circumstances,  rule  the  plaintiff  to  declare  without  filing  spe- 
cial bail,  quere. 

Motion  to  set  aside  a  default  and  subsequent  proceedings 
for  not  decfaring  in  an  action  of  replevin.  The  plaintiffs 
sued  oat  a  writ  of  replevin  against  the  defendants  to  the 
sheriflf  of  itfonroe,  for  taking  and  detaining  various  articles 
of  merchandize,  returnable  in  October  term,  1837,  on  which 
the  sheriff  took  and  delivered  to'the  plaintiffs  prof>erty  sob- 
aequently  valued  at  ^508,21,  and  made  return  thereof,  and 
that  he  could  not  find  ttie  residue  of  the  property  di- 
rected to  be  replevied,  nor  could  he  find  the  defendantsw 
The  summons  for  the  defendants  was  delivered  to  assignees 
of  the  defendants,  out  of  whose  possession  the  proji^pty  was 
taken  by  the  sheriff,  and  who,  after  the  replevy,  and  before 
the  return  of  the  writ,  caused  a  notice  of  retainder,  in  the 
name  of  the  defendants,  to  be  served  on  the  plaintiff's  at- 
torney. On  the  fifth  day  of  January,  1838,  notice  of  a  rule 
to  declare  was  served  on  the  plaintiffs'  attorney,  who,  on 
the  eight  of  January,  1838,  issued  an  alias  writ  of  replevin 
to- the  sheriff  of  Monroe,  commanding  him  to  replevy  the 
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residue  of  the  goods,  (which,  by  an  affidavit  of  the  plaintifTs, 
were  stated  to  be  of  the  value  of  $150,)  and  in  default 
thereof,  to  arrest  the  defendants.  On  the  second  day  of 
Jutj/y  1838,  another  notice,  of  a  rule  to  declare  was  served 
on  the  plaintiSs's  attorney,  who,  on  the  seventh  day  of  July, 
issued  a  pluries  writ  of  replevin.  On  the  seventeenth  day 
of  September,  1838,  a  third  rule  to  declare  was  served, 
which  was  answered  by  a  second  pluries  issued  on  the 
eighteenth  day  of  October  following.  The  default  of  the 
plaintiffs  in  not  declaring  was  entered  after  the  expiration 
of  the  October  term,  1838,  a  rule  for  interlocutory  judg- 
ment was  entered  in  May  term,  1839,  and  on  the  first  day 
of  July,  1839,  a  writ  of  inquiry  on  the  part  of  the  defend- 
ants was  executed,  and  the  value  of  the  goods  found  at 
$508,21,  and  damages  assessed  at  $69.  On  receiving  no- 
tice of  taxation  of  costs,  the  plaintifTs  made  thi^  motion. 
It  appeared  that  the  three  last  writs  were  not  execu- 
ted by  the  sheriflT,  because  ihey  were  not  accompanied  by 
an  affidavit  of  property  and  bond,  and  because  neither  the 
property  or  the  defendants  could  be  found  in  the  county  of 
Monroe. 

fV,  H.  Griffith,  for  the  plaintifTs. 

jB.  Darwin  Smithy  contra. 

By  the  Court,  Nelson,  Ch.  J.  At  common  law,  if  the 
sherifT  returned  to  the  pluries  writ  of  replevin,  that  the 
cattle  were  eloigned,  a  capias  in  withernam  issued  to  take 
other  beasts  of  the  defendant  in  lieu  of  those  withheld ;  or 
the  plaintifT  might  proceed,  and  recover  damages  for  the 
value  and  detention.  Gilbert  on  Rep.  79,  125,6.  fVilk. 
on  Rep.  20.  Watson  on  Sheriff^,  215.  Our  statute,  2  R.  *S. 
439,  «§>  64,  has  abolished  this  writ,  and  substituted  therefor 
the  taking  of  the  body  of  the  defendant  as  on  'a  capias  ad 
respondendum,  p.  432,  ^11,  and  a  clause  to  this  effect  is 
now  inserted  in  the  writ  of  replevin.  In  the  case  before  us, 
part  of  the    property  is  taken  on   the  writ    and    part    not 
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found  ;  and  the  question  is,  as  to  the  proper  course  under  the 
act  upon  this  partial  replevy  of  the  property. 

According  to  the  old  mode  of  proceeding,  where  a  return 
was  made  that  part  of  the  goods  were  eloigned,  the  plain^ 
tiff,  I  apprehend,  might  either  take  out  the  capias  in  uriik^ 
emam  for  other  cattle,  or  proceed  for  damages  for  the  part 
not  found.  This  is  agreeable  to  the  forms  as  given  in  t^ 
books,  and  consistent  with  the  general  course  of  proceeding 
in  the  suit.  Since  we  have  dispensed  with  this  writ,  the 
latter  is  the  only  remedy  left,  and  no  diffictdty  is  perceived 
in  making  it  effectual.  I  admit  the  statute  authorizing  the 
arrest  of  the  defendant  does  not  apply,  as  that  obviously  coa- 
templates  the  case  where  no  part  of  the  property  is  found, 
2  R.  S.  432,  ^  11,  12,  and  consequently  the  proceeding 
is  left  as  at  common  law.  This  is  also  still  the  practice, 
where,  on  a  claim  of  property,  the  jury  find  against  the 
plaintiff.  Id.  433,  <^  19.  if  some  of  the  goods  are  taken,  the 
defendant  is  already  duly  summoned  to  appear  and  defend* 
The  declaration  in  the  usual  form  is  for  unjustly  taking  or 
detaining,  as  the  case  may  be,  the  V)hoU  of  the  property 
which  is  specified  therein.  No  change  in  this  respect  ia 
necessary.  The  only  variation  from  the  ordinary  mode  of 
proceeding  would  be  at  the  trial,  and  in  the  form  of  the 
record.  If  the  plaintiff  recover,  he  is  entitled,  in  addition 
to  damages  for  unjustly  taking  or  detaining  the  part  re- 
plevie'd,  to  an  assessment  of  the  value  of  the  property  not 
found,  <^  47-49 ;  if  the  defendant  succeed,  he  is  entitled  to 
a  return  only  of  the  articles  replevied,  or  an  assessment  of 
the  value  thereof,  together  with  damages  for  the  detention. 
^  33-55.  In  this  way,  the  whole  cause  of  action  is  disposed 
of  in  a  single  suit,  consistently  with  the  usual  course  of  pro- 
ceeding therein,  and  with  perfect  justice  between  the  parties.. 
If  the  plaintiff  cannot  find  the  whole  of  the  property,  he  is 
not  bound  to  take  any  part  of  it,  except  at  his  election,  bujt 
may  proceed  and  take  the  body. 

The  default  and  execution  of  the  writ  of  inquiry  were 
therefore  regular ;  but,  as  the  practice  has  been  somewhat 
new  and  unsettled  in  the  particular  case,  we  will  open  it 
and  set  aside  all  subsequent  proceedings  on  terms.     The 
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plaintiflf  can  then   declare,   and   proceed  agreeably  to   the 
course  above  suggested. 

Where  a  part  of  the  property  is  taken  on  the  first  writ, 
an  (Uias  or  pluriea  should  not  be  required  as  essential  to  the 
regularity  of  the  proceedings :  if  the  plaintiff,  to  avoid  de- 
lay, chooses  to  go  on  upon  the  return  that  the  residue  can- 
not be  found,  I  perceive  no  objection  to  the  practice.  The 
defendant  cannot  complain,  as  no  injury  can  thereby  result 
to  him.  Still  the~  plaintiff  is  entitled  to  these  several  writs 
to  obtain  the  possession  of  the  whole  of  the  goods,  if  practi- 
cable, but  there  should  he  no  unnecessary  delay  ;  and  should 
it  intervene,  the  court  will  take  measures  to  hasten  the  plain- 
tiff. Default  and  all  subsequent  proceedings  set  aside.  Costs 
to  abide  event,  on  plaintiffs'  declarings  in  twenty  days  after 
service  of  copy  of  this  rule^ 


Sackett  &  Reed  vs.  Barnum. 
Sharps  &  Clark  V8,  The  Same. 

An  agreement,  between  a  purchaser  and  a  vendor  of  real  estate,  where  the 
consideration  money  of  the  parchaae  is  to  be  paid  in  instaHmentSj  and 
the  purchaser  enters  into  possession,  that  the  vendor  may  collect  the 
moneys  as  they  become  doe  by  distress^  or  otherwise,  as /or  so  muchretU 
jiue,  wiU  not  entitle  the  vendor  to  a  preference  over  judgment  creditors, 
as  landlord  of  demised  premises^  in  case  of  a  sale  of  the  purchaser's  prop- 
erty under  execution,  and  notice  given  by  the  vendor  claiming  the 
amount  dus  on  the  contract  as  remt^ 

Landlord  and  tenant.  Writs  of  fi.  fa.  upon  judgments, 
jBmounting  to  $800  and  upwards,  in  favor  of  the  above 
plaintiffs,  were  issued  to  the  sheriff  of  Franklin  county,  in 
November,  1839,  returnable  in  January  following.  The 
sheriff  levied,  and  on  the  15th  January,  1840,  sold  all  the 
personal  property  of  the  defendant,,  who  was  insolvent,  for 
^163.  R.  A.  &  W.  Weed,  on  the  23d  December,  1839, 
^ve  the  sheriff  notice,  that  the  sum  of  $210,61  was  due  to 
them  from  the  defendant  Barnum,  for  rent,  as  landlords  of 
the  premises  on  wiiich  the  property  was  taken,  which  sum 
they  claimed  as  a  balance  ofrent  which  became  due  on  the 
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15th  July,  1839,  for  the  use  and  occupation  of  the  premises 
from  January  1,  1839,  to  January  1,  1840.  The  rent  was 
claimed  under  the  following  circumstances:  On  the  13th 
July,  1839,  a  sealed  agreement  was  made  between  the 
Weeds  of  the  first  part,  and  Barnum  of  the  second  part,  bj 
which  the  Weeds,  on  performance  of  the  contract  by  Bar<- 
num,  covenanted  to  execute  to  him  a  deed  of  conveyance  of 
a  farm  containing  160  acres  of  land,  being  the  premises  od 
which  the  sheriff  took  the  goods.  Barnum  covenanted, 
among  other  things,  to  pay  the  Weeds  for  the  land  $1635, 
as  follows:  $235  on  the  15th  of  July  then  instant,  and 
the  remaining  sum  of  $1400  in  fourteen  equal  annual  pay- 
ments, with  interest  annually,  the  first  payment  to  be  made 
on  the  1st  June,  1840.  It  was  mutually  agreed  that  Bur- 
num  should  take  immediate  possession  of  the  premises  as 
tenant  to  the  Weeds ;  '^  and  in  consideration  whereof,  and 
in  order  the  belter  to  secure  the  payments  on  this  contract^ 
it  is  admitted  and  agreed  that  the  relation  of  landlord  and 
tenant  shall,  and  does  henceforth  exist  between  the  parties 
to  all  intents  and  purposes,  and  that  the  parties,  of  the  first 
part  may  collect  and  recover  all  monies  becoming  or  to  be- 
come due  on  this  contract  of  and  from  the  party  of  the 
second  part,  by  distress  or  otherwise,  as  for  so  much  rent 
due ;"  and  in  case  Barnum  should  fail  '^  in  the  payment  of 
the  principal  and  interest  above  mentioned,"  at  the  proper 
times,  it  was  agreed  that  the  Weeds  might  "  consider  and 
treat  him  as  a  tenant  holding  over  without  permission  after 
non-payment  of  rent^^'  and  turn  him  out  of  possession,  and 
thereupon  the  contract  was  to  be  at  an  end,  and  the  Weeds 
were  to  be  at  liberty  to  sell  and  dispose  of  the  property  to 
any  person. 

The  Weeds,  in  their  affidavit,  allege  that  the  annua!  value 
of  the  property  is  $115.  They  claim,  that  the  payments 
mentioned  in  the  contract  as  they  respectively  fall  due,  may 
be  considered  as  rent,  and  that  the  sum  of  $210,61,  being  a 
balance  unpaid  of  the  moneys  which  became  payable  two 
days  after  the  writings  were  executed,  may  be  collected  as 
rent,  and  that  they  have  a  preference  over  the  execution  cred- 
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itors.     The  sherifT  refused  to  pay  over  the  moneys  made  by 
the  sale  of  Barnum's  goods  to  the  plaintiffs. 

At  the  April  special  termy  L  Williams,  on  behalf  of  the 
plaintifTs,  and  on  notice  to  the  sheriff  and  the  Weeds,  moved 
for  an  order  on  the  sheriff  to  pay  over  to  the  execution  cre- 
ditors the  nooney  levied. 

A.  TaboTf  opposed  the  motion,  on  behalf  of  the  sheriff  and 
tire  Weeds. 


By  the  Ceurt,  Bronson,  J.  This  was  a  contract  for  the 
sale  of  land.  The  consideration  was  to  be  paid  in  install- 
ments, and  the  conveyance  to  be  executed  when  the  pay- 
ments were  completed.  The  vendee  was  to  have  possession 
of  the  property  in  the  meantime,  and  to  pay  interest  on  the 
purchase  money.  It  was,  for  most  purposes,  equivalent  to 
a  present  conveyance  by  the  vendors,  with  a  mortgage  back 
to  secure  the  payment  of  the  purchase  money.  The  seve- 
ral payments  which  the  vendee  was  to  make,  were  not  a 
rent  or  return  for  the  temporary  enjoyment  of  the  land — • 
they  were  not  reserved  out  of  the  annual  profits  by  way  of 
recompense  or  retribution  for  the  possession  of  the  property, 
but  they  were  a  part  of  the  consideration  for  the  sale — the 
price  of  the  land  itself,  with  the  addition  of  interest,  because 
the  payments  were  postponed  to  future  periods.  On  de- 
fault of  payment,  the  parties  have  stipulated  for  a  remedy 
by  distress,  as  for  so  much  rent  due.  Whatever  may  be 
the  fegal  effect  of  this  agreement,  as  between  the  parties  to 
it,  I  think  they  could  not,  as  against  third  persons,  turn  the 
price  of  the  land  jtself  into  rent,  and  thus  acquire  a  prefer- 
ence over  the  execution  creditors  of  the  vendee.  The 
goods  were  not  upon^demised  premises,  and  there  was  no 
rent  due,  within  the  meaning  of  the  statute.  2  R.  S,  746, 
^  12. 

In  Saunders  v.  Musgrave,  6  Barn,  fy  Cress.  524,  9 
Dawl.  fy  Ryl.  529,  and  2  Carr.  fy  Payne,  294,  S.  C,  there 
was  a  contract  to  convey  at  a  future  period,  on  payment  of 
the   price   of  the   land,   without   interest.     It  was   further 
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agreed,  that  in  the  meantime  the  vendee  should  pay  the 
vendor  £100  per  annum  from  the  time  of  taking  possession 
until  the  completion  of  the  purchase,  in  equal  half  yearly 
payments.  The  vendee  had  been  in  possession  more  than 
half  a  year  when  an  execution  was  levied  on  his  goods,  and 
it  was  held  against  the  opinion  of  Abbott^  Ch.  J.  before 
whom  the  cause  was  tried  at  nisi  prius,  that  the  vendor,  as 
to  £50  for  the  half  year's  enjoyment,  was  entitled  to  a  pre- 
ference, under  the  statute,  8  Anne,  ch.  14,  over  the  execu- 
tion creditor.  But  it  will  be  observed,  that  the  £100  to  be 
paid  annually  for  the  possession,  was  no  part  of  the  purchase 
money.  In  that  respect  it  plainly  differs  from  the  case  at 
bar,  where  the  vendors  have  attempted  to  turn  the  purchase 
money  into  rent.  The  case  of  Hope  v.  Booth,  1  Barn*  ^ 
AdoL  498,  seems  not  to  be  'm  accordance  with  the  decision 
in  Saunders  v.  Musgrave ;  but  whether  the  two  cases  can 
be  reconciled  or  not,  I  find  no  authority  which  will  warrant 
the  Weeds  in  the  assertion  of  their  claim  to  a  preference 
over  the  execution  creditors  of  Barnum.  As  they  hare 
had  notice,  and  have  been  heard  upon  this  motion,  they  will 
be  bound  by  the  decision.  The  plaintiffs  in  the  two  exe- 
cutions are  entitled  to  the  money  in  the  hands  of  the  sheriffs 

Motion  granted. 


Willink  &  Willink  vs.  Renwick  &  Renwick. 

On  leare  to  amend  a  scire  facias  the  plaintiffs  are  not  at  liberty  to  add  new 
parties,  the  necessity  for  whose  joinder  existed  previous  to  the  issuing  of 
the  writ ;  especially  will  they  not  be  allowed  to  do  so  where  as  against 
such  nett  parties  the  statute  of  limitations  has  attached. 

Where  a  favor  is  granted  to  a  party  on  condition;  as  where  leave  is  given 
to  amend  on  payment  of  costs,  or  the  like,  he  mast  at  his  peril  take 
notice  of  the  order  of  the  court  without  waiting  to  be  served  with  a  copy 
of  the  rule. 

The  plaintiffs  recovered  a  judgment  against  the  defend- 
ants which  was  docketed  May  7,  18J9.  They  sued  out  a 
scire  facias  to  revive  the  judgment,  returnable  at  January 
term,   1839.    The  defendant,  James  Renwick,  appeared 
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and  pleaded  that  the  plaintiff,  John  A.  Willink,  before  the 
scire  facias  issued,  was  discharged  under  the  act  to  aboKsh 
rmprisonment  for  debt  in  certain  cases,  and  on  tha[t  occasion 
assigned  all  his  estate  to  certain  Assignees,  who^  it  was 
insisted,  should  have  been  parties  to  the  scire  facias,  instead 
of  John  A.  Willink.  The  plaintiffs  demurred  to  the  ptea. 
The  denf  urrer  was  argued  in  October  term  last,  and  in  Jan- 
uary term  following,  judgment  was  rendered  for  the  defend- 
ants, on  the  demurrer,  tvith  leave  to  the  plaintiffa  to  amend 
on  the  usual  terms,  which  are  the  payment  of  costs.  After 
the  expiration  of  twenty  days  from  the  entry  of  the  rule 
for  judgment  on  the  demurrer,  but  without  having  served  a 
copy  of  the  rule  on  the  plaintiffs'  attorney,  the  defendants 
perfected  judgment.  The  plaintiffs'  attorney,  insisted  that  he 
Was  entitled  to  twenty  days  to  amend  and  pay  costs,  after 
sendee  of  a  copy  of  the  rule  for  judgment  on  the  demurrer; 
and  as  the  rule  had  not  been  served,  he,  on  the  7th  March 
last,  after  the  judgment  hdd  been  perfected)  filed  an  amended 
fvrit  of  scire  facias,  in  which  the  assignees  of  John  A.  Wil- 
link  were  named  as  parties  plaintiffs,  and  offered  to  pay  costs, 
which  were  refused.  The  defendants  insisted  that  the  plain- 
tiffs were  too  late,  and  that  they  could  not  amend  by  adding 
new  parties^  especially  after  the  statute  had  run.- 

^'  Cagger,  for  the  plaintiffs,  now  moved  to  set  aside  the 
judgment  for  irregularity,  and  for  an  order  on  the  defendants 
to  plead  to  the  amended  writ  of  scire  facias. 

J.  L.  Wendell,  opposed  the  motion. 

By  the  Court,  Bronson,  J.  When  a  favor  is  granted  to 
a  party  on  condition,  as  leave  to  amend  on  payment  of 
costs,  or  the  like,  he  must  at  his  perils  take  notice  of  the  or* 
der  of  the  court,  without  waiting  to  be  served  with  a  copy 
of  the  rule,  and  must  comply  with  the  terms  within  the 
proper  time,  or  he  will  lose  the  benefit  of  the  rule.  The 
case  of  Jackson  v.  Wilson,  9  Johns.  R.  265,  on  which  the 
plaintiffs  rely,  does  not  lay  ddwn  a  different  doctrine.  The 
offer  to  amend  and  pay  co^  came  too  late.  The  judg- 
ment was  regular. 
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Under  ordinary  circumstances  the  plaintiffs  might  still  be 
relieved  on  terms ;  but  there  is,  I  think,  an  insuperable  diffi* 
culty  in  the  way  of  allowing  such  an  amendment  as  they 
wiah  to  make.  It  is  admitted  in  the  affidavit  for  the  motioo, 
that  the  plea  is  true.  The  plaintiffs  neither  wish  to  withdraw 
the  demurrer  and  take  issue  on  the  plea,  nor  to  set  up  new 
matter  in  avoidance  of  it.  They  ask  leave  to  amend  the 
writ  of  adre  fadaa  by  substituting  the  assignees  of  John  A. 
Willink  in  his  place,  as  parties  plaintiffs.  This  would  in  ef- 
fect, be  making  a  new  writ,  to  be  prosecuted  by  new  parlies, 
and  I  am  not  aware  of  any  precedent  which  will  authorise 
such  an  amendment.  We  have  provided  for  bringing  in  a 
new  defendant,  after  a  plea  of  non-joinder  in  abatement. 
Rule  96.  But  that  could  not  be  done  at  the  common  law*  * 
CommMaxon  Company  v.  JRti^^^  8  Cow.  122.  The  neces- 
sity for  different  parties  has  not  arisen  since  this  proceeding 
was  commenced.  The  writ  was  sued  out  in  the  name  of 
John  H.  Willink,  who  had  long  before  parted  with  his  title 
to  the  judgment,  and  without  joining  the  assignees,  who  had 
acquired  all  his  interest.  In  short,  the  writ  was  not  sued  out 
by  those  who  had  the  legal  title  to  the  judgment,  and  they 
cannot  now  come  in  and  take  the  place  of  Willink.  They 
must  begin  de  novo* 

There  is  a  further  reason  for  not  allowing  the  amendment. 
The  statute  of  limitations  has  now  run.  The  time  for  reviv- 
ing this  judgment  expired  with  the  year  1839.  2  R.  S.  511, 
^3.  Jackson  Y.  Murray ^  1  Coweny  156.  And  see  the  re- 
marks of  Savage,  C,  J.  upon  this  case  in  Beach  v.  FuUon 
Bank,  3  Wend.  586.  We  have  no  right  to  dispense  with 
the  statute,  by  allowing  new  parties  to  come  in  now  and  pros* 
ecute  the  writ  originally  sued  out. 

Motion  denied; 
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Stratton  vs.  Lord. 

A  UnuNardy  to  obUin  foBsennon  of  demised  premises  for  arrears  of  rent, 
where  the  premises  are  not  aetually  oeevpied^nd  a  declaration  in  ejectment 
cannot  be  served  upon  the  lessee  or  bis  assignee^  or  the  residence  of  the  lat- 
ter be  not  known  so  that  service  cannot  be  made  there,  must  proceed  as  at 
common  law  or  adopt  the  summary  proceedings  provided  by  statute,  2  R.  S. 
512,  §  24  eC  567.  he  cannot  proceed  by  affixing  a  declaration  in  ejectment 
in  a  conspienoQs  place  on  the  demised  premises,  and  then  asking  tbt 
court  for  a  rule  to  plead.    Evans  v.  Moran^  12  Wendell,  180,  overruled. 

Ejectment  for  non-payment  of  rent  of  demised  prem- 
ises, the  lease  having  been  assigned.  The  premises  being 
wholly  unopcupied,  there  being  no  dwelling  house  or  other 
building  thereon,  and  the  assignee  of  the  lessee  having  no 
place  of  residence  known  to  the  plaintiflT,  and  he  not  being 
able  to  make  personal  service  of  the  declaration,  caused  it 
to  be  served  by  affixing  a  copy,  with  the  proper  notice,  in  a 
conspicuous  place  on  a  post  standing  on  the  demised  pre- 
mises. 

G.  M.  Spiefy  on  an  affidavit  of  the  above  facts,  now 
moved  for  a  special  order  of  the  court  that  a  rule  to  plead 
be  entered.  He  cited  2  it.  S.  305,  ^  13,  H,  15,  and  id.  505, 
as  to  the  recovery  of  dismised  premises  for  non-payment  of 
rent. 

By  the  Court,  Cowen,  J.  The  statute,  2  R.  S.  303, 4  1, 
retains  the  action  of  ejectment,  declaring  that  it  ''  may  be 
brought  in  the  cases  and  the  manner  heretofore  accustomed, 
subject  to  the  provisions  hereinafter  contained."  The  14th 
section  declares,  that  <<  if  the  premises  claimed  are  not  actu- 
ally occupied,  the  declaration  and  notice  shall  be  served  on 
the  defendant  named  therein  personally,  or,  if  he  cannot  be 
found,  by  leaving  the  same  with  some  person  of  proper  age 
at  the  residence  of  such  defendant."  The  15th  section  re- 
quires a  special  application  for  the  rule  to  plead,  where  the 
service  is  made  in  any  other  manner  than  on  the  defendant 
personally.     The  statute  has  thus  cut  oif  all  methods  of  ser- 
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▼ice  in  cases  where  the  premises  are  not  actually  occupied, 
save  those  specifically  mentioned  in  section  14.  The  former 
provision  for  service  as  between  landlord  and  tenant  not 
having  been  retained,  the  only  remedy  left  to  the  plaintiff  is 
jin  actual  entry  at  common  law,  or  the  proceeding  under  8 
R.  S.  512,  ^  24,  5, 6,  7.  The  provisions  of  these  sections 
were  evidently  intended  to  come  in  place  of  the  former,  1  R» 
£f.  441 ,  ^  23,  et  seq.  the  mode  of  service  in  which  was  adopt- 
ed by  Evans  v.  Maran^  12  Wendell  180.  In  deciding  the 
latter  case,  the  provisions  of  2  it.  iSl  512,  seem  to  have  been 
overlooked.  Looking  at  these  in  connection  with  the  pro- 
visions of  ^  14,  cited,  we  are  all  of  opinion  that  the  practice 
laid  down  in  Evans  v.  Moron  cannot  be  sustained. 

Motion  denied. 


White  vs.  Blake. 

Jane,  1840. 

Special  bail  may  apply  for  an  exonerttur  on  the  ground  that  the  right  to  im- 
prison the  principal  was  aboliahed  by  an  act  of  the  legislature  preYious  to 
the  expiration  of  the  time  within  which  the  principal  might  have  been 
surrendejred. 

Btdi  have  no  right  to  ask  for  an  exonerttur  on  the  ground  that  the  prineipri 
was  not  originally  liable  to  arrtft^^on  that  grotind  the  prineipol  alone 
will  be  heard. 

Special  bail.  The  defendant  became  special  bail  for 
Asa  F.  Cochrane^  a  nan'resideni  debtor  in  an  action  upoo 
contract,  at  the  suit  of  the  plainliflf,  brought  in  the  New-Yor^ 
common  pleas.  In  January,  1839,  judgment  was  recQvered 
in  favor  of  the  plaintiff.  In  June  following  a  ca.  sa.  against 
the  principal  was  returned  non  est.  In  December,  1889^ 
the  plaintiff  commenced  this  action  against  the  bail,  who  ob- 
tained an  order  enlarging  the  time  to  surrender  until  May 
last.  Before  the  time  expired,  the  act  placing  non-residents 
upon  a  footing  with  resident  debtors  as  to  imprisonment  was 
passed.  Statutes j  1840,  p.  120.  On  the  4th  of  May,  no  sur- 
render having  been  made^  the  plaintiff  perfected  judgment 
against  the  bail.     A  motion  was  now  made  by  the  bail  to 
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set  aside  the  judgment,  and  to  enter  an  exoneretur  on  the 
bail-piece. 

D.  Sdden  opposed,  and  likened  it  to  the  case  where  the 
principal  dies  after  the  return  of  the  ca.  sa.,  and  he  cited 
Olcoit  V.  LiUyy  4  Johns.  R,  407,  where  it  was  held  that  af- 
ter the  bail  are  fixed,  de  jure^  by  the  return  of  the  ca,  «a., 
they  take  the  risk  of  the  death  of  the  principal.  He  also  said, 
that  the  motion  should  have  been  made  by  the  principal,  not 
the  bail.     Stever  v.  Somber ger,  19  Wendell,  121. 

By  the  Court,  Bronson,  J.  The  plaintiff's  counsel  is 
right  in  saying  that  if  the  principal  had  died  after  the  return 
of  the  ca.  sa.,  the  bail  could  not  have  been  relieved.  But 
the  case  which  he  cites  recognizes  a  distinction  upon  which 
we  have  often  acted,  that  where  the  principal  has  been  dis- 
charged under  an  insolvent  act  before  the  period  allowed 
ex  gratia  for  surrendering  has  expired,  the  bail  are  entitled 
to  relief.  The  discharge  is  held  equivalent  to  a  surrender. 
The  same  rule  was  applied  in  a  case  where  the  right  to  im- 
prison the  principal  was  taken  away  by  the  legislature. 
Ruesell  v.  Champion,  9  fVehdell,  462.  There  could  be  no 
use  in  surrendering  the  principal,  when  he  would  be  en- 
titled to.^n  immediate  discharge. 

In  Stever  v.  Somberger,  the  bail  moved  on  the  ground 
that  the  principal  was  not  originally  liable  to  arrest,  which 
was  a  matter  for  the  principal — not  the  bail — to  set  up.  But 
thebail  always  move  where  they  have  surrendered  the  prin- 
cipal, or  where,  as  in  this  case,  something  has  happened  or 
been  done  which  is  equivalent  to  a  surrender. 
f  The  bail  are  entitled  to  relief  on  payment  of  the  costs  of 
the  suit  against  them. 

Motion  granted. 


614  CASES    IN  THE  SUPREME  COURT. 


Walker  vs.  Holmes  &  Launitz. 

The  attorney  for  a  non-resident  plaintiff  may  become  surety  for  his  client, 
CO  a  motion  by  the  defendant  that  the  plaintiff  file  security  for  costs. 

The  plaintiff  being  a  non-resident,  the  defendants  obtain- 
ed an  order  that  he  file  security  for  costs.  2  R,  S.  €20,  tii. 
%  The  plaintiff's  attorney  became  surety  by  executing 
the  proper  bond,  and  justifying  pursuant  to  the  statute. 
The  defendants  now  moved  for  judgment  of  non-pros^  on 
the  ground  that  an  attorney  cannot  become  such  surety, 
and  likened  it  to  the  case  of  special  bail. 

TV.  fV.  Fri^hinghami  for  the  defendants. 

C.  McVean^  for  the  plaintiff. 

By  the  Courts  Bronson,  J.  The  practice  on  requiring 
security  for  costs  has  been  regulated  by  statute,  and  it  is 
enough  that  the  plaintiff  has  complied  with  the  statute  by 
executing  a  bond  with  a  sufficient  surety,'  and  the  surety 
has  justified.     See  Bamett  v.  Pardow,  10  Wendell^  615. 

Motion  denied. 


Gallagher  vs.  Flannellt  and  others, 

« 

Bail  in  error  may  be  sued  in  the  court  in  which  the  writ  of  error  was  re- 
turnable ;  the  action  is  not  confined  to  the  court  in  which  the  judgment 
was  rendered. 

The  plaintiff  recovered  judgment  against  Flannely  in  the 
New  York  common  pleas.  Flannelly  brought  a  writ  of  er- 
ror to  this  court,  and  on  that  occasion  he,  with  the  two 
other  defendants  iii  this  suit  as  his  sureties,  executed  a  bond 
to  the  plaintiff  pursuant  to  the  statute.  2  J7.  iS*.  595,  ^  26, 
38.  The  writ  of  error  was  afterwards  quashed,  and  the 
plaintiff  brought  this  action  on  the  bond. 
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A*  B.  Conger,  for  the  defendants,  moved  to  set  aside  the 
proceedings,  on  the  ground  that  the  action  should  have  been 
brought  in  the  New-York  common  pleas. 

fl.  H.  Jtfar/tn,  contra. 

By  the  Courty  Bronson,  J.  In  action  upon  bail  bonds 
and  recognizances  of  bail,  the  courts  grant  relief  upon 
terms,  and  as  each  court  has  its  own  rules  of  practice,  such 
actions  should,  in  general,  be  brought  in  the  court  where 
the  original  suit  was  prosecuted.  Matthews  v.  Cookf  13 
Wendell,  33.  But  this  in  an  action  on  an  error  bond,  and 
if  there  has  been  a  breach  of  the  condition,  I  am  not  aware 
that  this,  or  any  other  court  can  grant  equitable  relief,  as  is 
done  in  suits  on  bail  bonds  and  recognizances  of  bail.  There 
is  no  reason,  therefore,  for  restricting  the  action  to  the  court 
in  which  the  proceeding  originated. 

Motion  denied. 


Gaulock  va,  Dunkle. 

It  ia  no  answer  to  a  motion  to  change  the  venve,  that  by  the  grantinf^  of  it  the 
plaintiff  will  lose  a  trial  or  a  term,  where  the  defendant  ia  not  chargeable 
with  laches  :  and  even  where  he  is  so  chargeab)e,  his  neglect  most  be  sucb 
as  to  prodnce  the  delay,  or  the  motion  will  be  granted. 

Where  the  suit  ia  commenced  bj  the  service  of  a  declaration,  at  ao  ktea 
day  that  regular  notice  of  trial  cannot  be  given  for  the  next  circuit  in  the 
county  where  the  venue  is  laid,  the  defendant  ia  not  bound  forthwith  to 
serve  notice  cf  motton  to  change  the  venue,  so  as  to  give  the  plaintiff' 
an  opportunity  to  consent  to  the  proposed  change  and  to  require  the  ac- 
ceptance of  short  notice  of  trial ;  but  if,  in  consequence  of  the  omission 
of  the  defendant  to  give  notice  of  his  moiton  where  there  is  time  to  give 
regular  notice  of  trial,  the  circuit  will  be  lost  both  in  the  county  where 
the  venue  is  laid  and  in  the  county  to  which  it  is  proposed  to  be  changed^ 
the  motion  will  not  be  granted. 

Motion  to  change  yenue.  The  venue  was  laid  in  Jeffer^ 
son  county.  The  declaration  was  served  on  the  seventh 
day  of  May.  On  *the  twenty-seventh  day  of  May  the  de- 
fendant pleaded  and  gave   notice  of  motion  to  change  the 
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venue  to  Montgomery^  accompanied  with  an  order  to  stay 
proceedings.  The  circuit  in  JffferBon  was  appointed  to  be 
held  on  the  fifteenth  day  of  June.  A  circuit  court  was  held 
in  Montgomery  commencing  on  the  eleventh  day  ef  May 
which  was  ended,  and  the  next  circuit  m  that  county  would 
not  be  held  until  the  autumn  of  1840.  The  defendant  swore 
that  he  did  not  know  it  was  necessary  for  him  to  employ  an 
attorney  until  the  rule  to  plead  was  about  to  expire.  The 
granting  of  the  motion  was  opposed  on  the  ground  that  if 
the  venue  was  changed  the  plaintiff  wouM  lose  a  trial  and 
a  temky  and  that  therefore  within  the  meanmg  of  the  cases 
decided  by  this  court,  the  motion  ought  not  to  be  granted. 
The  counsel  for  the  plaintiff  relied  upon  the  following  cases  : 
Chapin  V.  De  Graff,  4  Cowen,  554  ;  Lee  v.  Chapman,  1 1 
Wendell,  186  ;  Haytoood  v.  Thayer,  10  id,  571 ;  Kent  v. 
Dodge,  3  Johns.  447  ;  Dlavan  v.  Baldwin,  3  Caines,  104 ; 
SmUh  V.  PHor,  9  Wendell,  498. 

J.  Center,  for  the  motion. 

H.  Adams,  contra. 

By  the  Court,  Cowen,  J.  Several  cases  are  cited  which 
say  that  the  venue  shall  not  be  changed  when  the  efiect 
will  be  to  work  the  loss  of  a  circuit  or  a  term.  But  none 
of  them  can  be  understood  as  applying  to  a  case  where  no 
greater  delay  is  occasioned  than  what  must  have  arisen  had 
notice  been  given  the  first  opportunity.  The  meaning  is 
not  that  the  mere  loss  of  a  trial  or  term  shall  be  a  ground 
for  denying  the  motion.  The  delay  of  both  is  often  a  ne- 
cessary consequence  of  a  change.  The  objection  applies 
only  when  the  loss  arises  from  the  defendant's  neglect :  as 
if  a  special  term  be  suffered  to  elapse,  in  consequence  of 
which  the  original  circuit  or  the  circuit  in  the  county  to 
which  the  venue  is  sought  to  be  changed,  and  at  which  the 
plaintiff  might  have  tried  his  cause,  has  passed.  The  mere 
abstract  circumstance  that  the  circuit  where  the  venae  was 
laid  is  prior  in  time  to  that  in  the  codnty  to  which  it  is 
sought  to  be  changed,  cannot  be  received  as  an  objection 
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without  entirely  subverting  the  right  to  change  the  venue  al- 
together. If  otherwise,  the  plaintiff  niay  always  select  some 
early  circuit  in  some  county  of  the  state,  and  thus  cut  off  the 
right  to  a  trial  in  the  county  where  the  witnesses  reside.  The 
question  is,  would  the  defendant's  delay  to  move  the  earliest 
opportunity  work  the  mischief?  That  is  a  thing  he  may 
avoid,  and  shall  be  holden  to  do  so,  if  practicable.  But  he 
cannot  avoid  a  delay  necessarily  arrising  from  the  course  of 
the  circuits,  the  time  when  the  plaintiff  may  choose  to  com- 
mence his  suit,  and  the  place  where  he  may  lay  his  venue. 
I  have  thought  it  necessary  to  say  so  much,  because  some  of 
the  cases  before  and  even  after  Chapin  v.  De  Groff^  4  Cotc- 
en,  554,  which  I  think  goes  far  enough,  may  leave  it  to  be  in- 
ferred that  the  loss  of  a  trial  or  term  by  the  course  of  the 
courts,  or  even  by  the  plaintiff  so  timing  the  commencement 
of  the  suit  as  himself  to  work  the  loss  shall  cut  off  the  right 
to  change.  Whereas  the  question  is  one  of  laches  on  the 
side  of  the  defendant ;  not  laches  only,  but  such  as  works 
the  delay.  If  unexcused  laches  carry  the  plaintiff  over  the 
circuit  either  in  the  county  where  he  lays  the  venue,  or  in 
the  county  to  which  the  venue  is  sought  to  be  changed,  then 
I  agree  thai  the  motion  should  fail.  In  the  case  before  us. 
It  does  neither.  The  declaration  was  not  served  till  the 
7th  of  May,  and  no  motion  could  be  made  till  the  2d  of 
June,  perhaps  later.  The  motion  failing,  or  succeeding, 
DO  trial  could  be  had  in  Jefferson  according  to  the  ordinary 
course.  The  preparation  of  papers  at  an  earlier  or  later 
day  could  have  made  no  difference  in  this  respect.  The 
Montgomery  spring  circuit  has  already  passed,  and  none 
will  return  for  that  county  till  the  autumn.  All  this  must 
have  been  so,  even  had  the  papers  been  prepared  the  day 
after  the  suit  was  commenced.  The  Mongomery  circuit 
commenced  May  11th.  Now  the  only  advantage  the 
plaintiff  could  have  obtained  by  an  immediate  notice,  s^y 
on  the  8th,  the  day  after  the  suit  brought,  would  have 
been  tlie  chance  of  stipulating  to  change  and  demanding 
that  the  defendant  should  take  three  or  four  days  notice  of 
trial,  if  his  case  were  within  the  rule  of  Smith  v.  Pr%Oi\  9 
ffendeUy  498.  It  was  doubtless  with  a  view,  among  other 
Vol.  XXII.  78  • 
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things,  to  enable  the  plaintiff  to  consent  to  a  proposed  change 
and  demand  tlie  acceptance  of  a  short  notice  of  trial,  that 
the  94th  rule  required  preparation  to  move  the  earliest  prac- 
ticable opportunity.  But  the  defendant  testified  in  the  affi- 
davit on  which  the  commissioner  granted  the  order  in  ques- 
tion that  he  did  not  suppose  it  necessary  to  retain  an  attor- 
ney till  about  the  time  when  the  days  for  pleading  expired. 
He  was  pressed  with  his  private  business  as  a  farmer,  and 
was  summoned  as  a  juror  to  attend  the  Montgomery  circuit. 
Of  course  he  knew  nothing  of  our  rules  and  cases  requiring 
him  to  hasten  the  motion,  which  was  in  consequence  not 
ready  to  be  noticed  till  the  27th  of  May,  when  it  was  noticed 
for  the  4th  of  June.  But  had  he  presented  no  excuse,  the 
plaintiff  did  not  himself  move  in  season  to  be  ready  for  the 
Montgomery  circuit.  He  delayed  to  begin  till  the  Tth  of 
May,  and  had  the  defendant  pleaded  that  very  day,  and  the 
change  been  assented  to,  it  w6u\d  have  left  but  four  days  to 
notice  the  cause  for  trial  in  Montgomery.  It  was  the  plain- 
tiff's own  laches  or  misfortune  which  narrowed  his  time. 
And  surely  Smith  v.  Prior  could  never  have  been  intended 
of  a  case  where  the  plaintiff  himself  has  omitted  to  declare 
till  too  late  to  notice  for  the  circuit  nt  which  the  cause  should 
be  tried.  Had  this  declaration  been  served  early  in  April, 
the  case  cited  might  apply,  supposing  the  defendant's  delay 
to  stand  unexcused. 

On  the  whole,  I  admit  that,  in  consequence  of  this  motion 
t>eing  granted  the  plaintiff  must  lose  a  circuit  and  a  term  ; 
but  the  loss  does  not  form  an  objection  within  the  meaning 
of  our  rules  of  practice.  It  results  from  the  motion,  not  the 
defendant's  unexcused  delay  in  preparing  for  it. 

Motion  granted* 
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The  reUioer  of  an  attorney  at  a  dittance  from  the  residence  of  the  defend- 
ant and  of  the  plaintiff's  attorney  to  put  in  a  plea,  when  it  is  manifestly 
done  for  the  purpose  of  disabling  the  plaintiff's  attorney  from  noticing 
the  cause  for  trial  at  the  circuit  immediately  after  the  joining  of  the  issue, 
is  a  fraud  upon  the  practice  of  the  court,  and  a  default  entered  asforno^ 
pleadings  will  be  sustained  as  regular,  notwithstanding  a  plea  ia  served 
previous  to  the  expiration  of  the  time  to  plead. 

iS^.  Stevens,  for  the  defendant,  moved  to  set  aside  a  de- 
fauU  entered  as  for  not  pleading,  after  the  plaintiflT's  attor- 
neys had  received  a  plea  of  the  general  issue.  The  action 
was  on  a  promissory  note,  and  on  the  day  the  rule  for  plead- 
ing expired,  the  plea  was  served  on  the  agent  of  the  plain- 
tiff's attorneys.  The  defendant  is  an  attorney  oflhis  court 
residing  in  the  same  village  with  the  plaintiff's  attorneys  in 
the  county  of  Saratoga.  The  plea  served  was  in  the  hand' 
writing  of  the  defendant,  but  had  the  name  of  an  attorney 
iiubscribed  to  it  resiciing  at  Ogdensburgh,  in  the  county  of 
St.  Lawrence,  When  the  plea  was  served,  there  was  not 
sufficient  time  for  good  service  of  notice  of  trial  on  the 
agent  of  the  defendant's  attorney  for  the  next  circuit  to  be 
holden  in  the  county  where  the  venue  was  laid,  and  there 
was  a  failure  to  serve  notice  of  trial  on  the  defendant  per- 
aonally,  although  it  was  attempted  to  be  done.  Under  these 
circumstances,  the  plaintiff's  attorneys  entered  the  defend- 
ant's default  as  for  not  pleading.  The  defendant  stated 
business  engagements  at  Albany  as  an  excuse  for  retaining 
an  attorney,  and  swore  to  merits. 

W.  A.  Beach,  contra,  read  affidavits,  showing  that  had 
the  defendant  pleaded  in  person,  or  by  an  attorney  residing 
in  Saratoga,  or  in  any  of  the  adjoining  counties,  due  notice 
of  trial  might  have  been  given. 

By  the  Court,  Cowen,  J.  I  have  uniformly  refused  to 
set  aside  defaults  for  irregularity,  taken  under  circumstances 
like  these.  Where  the  retainer  and  course  of  proceeding 
on  the  part  of  the  defendclnt  have  been  out  of  the  ordinary 
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and  natural  course  of  business,  and  have  been  obviously  in- 
tended to  work  extraordinary  delay,  the  plaintiff's  attorney 
may  treat  the  retainer  as  a.  nullity,  as  he  may  the  service  of 
a  plea  interposed  in  furtherance  of  the  original  purpose,  and 
calculated  to  effect  it.     He  to  be  sure  acts  at  the  peril  of 
being  able  to'  show  a  clear  case.     Suatt^  think  the  one  be- 
fore me.     No  reason  is  assigned  for  retaining  an  attorney 
at  Ogdensburgh,  when  there  were  many  near  the  defend- 
ant's residence,  the  defendant  himself  being  an  attorney ; 
nor  can  any  reason   be  imagined  except  that  of  delay.     I 
know,  it  is  said,  in  these  cases,  that  a  man  has  a  right  to  r«>- 
tain  as  his  attorney  whom  he  pleases.     That  is  true.  So  a 
roan  may  assign  his  property  to  whom  he  pleases ;  but  if  it 
appear  satisfactorily  that  he  did  so  with  a  view  to  hinder  or 
delay  creditors,  the  act  is  fraudulent  and  void  in  respect  to 
creditors,  both  at  common  law  and  by  statute.     A  man  has 
a  right  to  interpose  any  defence  by  way  of  special  plea ; 
but  if  the  plea  be  false  or  frivolous,  we  strike  it  out  as  work- 
ing a  fraudulent  delay.     A  man  had  a  right  to  invite  his 
neighbor  of  another  state  to  come  over  the  line,  but  on  find- 
ing that  he  induced  him  to  come  over  under  a  false  pre- 
tence, with  a  view  to  arrest  him,  we  set  aside  the  proceed- 
ing as  fraudulent.     Acts,  though  valid  in  the  abstract,  are, 
almost  without  exception,    treated   by  the  law  as  nullities, 
when  done  in  fraud  of  third  persons.     Even  judgments  and 
decrees  obtained  with  that  view  are  often  avoided.     They 
may  be  disregarded  by  creditors  as  utterly  void.     The  prin- 
ciple extends  to  every  transaction  as  well  in  the  course  of 
legal  business  as  any  other,  unless  it  be  some  judicial  act  be- 
tween the  parties  to  a  cause,  or  their  privies,  as  a  judgment 
or  order. 

In  the  case  at  bar,  however,  there  is  an  affidavit  of  mer- 
its ;  and  the  default  may  be  set  aside  on  ternns  which  will 
prevent  the  delay  which  was  evidently  contemplated.  These 
are  payment  of  the  costs  of  the  default  and  this  motion,  and 
consenting  to  refer  the  cause  to  the  judge  of  the  fourth  cir- 
cuit, if  the  plaintiff  shall  elect  that  it  be  so  referred. 

Rule  accordingly. 
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F£NNEB  V8.   BeTTNER. 

One  of  seyeral  defendants  may  bring  error  and  assign  infancy  as  error  in 
fact,  but  the  writ  may  be  quashed  at  any  time  before  joinder  in  error  ; 
the  court,  however,  may  permit  the  suit  to  proceed  on  the  steps  prescri- 
bed by  statute  being  taken  to  procure  a  severance  of  parties.  Practice  in 
such  cases. 

It  is  too  late  to  set  aside  an  assignment  of  errors  after  laches  on  the  part  of 
the  defendant  in  error. 

A  JUDGMENT  having  been  obtained  in  the  superior  court  of 
the  city  of  New- York  by  Bettner  against  E.  Fenner  and  three 
others^  E.  Fenner  alone  brought  error.  He  assigned  infancy 
for  error^  Oct.  4,  1839,  a  copy  of  the  assignment  being  serv- 
ed the  same  day  on  the  attorney  for  the  defendant  in  error. 
On  the  24th  of  October,  the  time  for  joining  in  error  was  ex- 
tended by  mutual  consent  of  the  attorneys  of  Fenner  and 
Bettner ;  and  the  attorney  of  the  latter  afterwards  obtained 
an  order  to  stay  proceedings,  and  moved  to  compel  £.  Fen- 
ner to  discontinue,  on  receiving  a  release.  That  motion  be- 
ing denied  in  Februai'y  last,  a  motion  was  now  made  that  the 
aasignmerU  of  errors  be  set  aside,  fyc.  or  for  such  other  rule, 
&C..  The  notice  of  bringing  the  writ  of  error  was  entitled 
in  the  cause  in  the  court  below,  naming  all  four  of  the  de- 
fendants below,  but  was  signed  by  the  attorney  of  £.  Fenner 
only,  as  for  him. 

The  plaintiff  in  error  now  made  an  affidavit  that  he  had 
applied  to  one  of  the  defendants  below  to  join  him  in  pros- 
ecuting the  writ  of  error,  which  that  defendant  declined  to 
do ;  and  that  the  consent  of  the  other  two  defendants  be- 
low could  not  be  obtained,  because  they  were  absent  from 
the  state.  It  was  also  objected  that  this  motion  came  too 
late. 

By  the  Court,  Cowen,  J.  If  the  assignment  of  errort 
was  irregular  as  being  variant  from  the  writ,  it  is  now  per- 
haps too  late  to  raise  the  objection.  The  motion  might 
have  been  made  at  the  December  motion  term.     Several 
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Other  like  terms  have  intervened,  and  steps  have  been  taken 
in  the  cause  by  the  attorney  for  the  defendant  in  error,  with 
full  knowledge  of  the  supposed  irregularity. 

But  the  assignment  was  not  irregular.  The  plaintiflT  in  er- 
ror had  a  right  to  prosecute  the  writ  as  he  has  done  in  bis 
own  right,  naming  all  the  defendants,  for  the  purpose  of 
identifying  the  record  ;  and  on  the  return  of  the  writ,  to  pro- 
ceed alone  by  severance,  pursuant  to  the  2  R.  S.  491,  2d 
ed.,  ^  7  to  <^  14  inclusive.  Coming  thus  on  his  sole  com- 
plaint and  in  his  own  name,  he  may,  for  aught  I  see,  assign 
errors  in  the  same  form  before  severance.  Indeed,  section  7 
supposes  this  to  be  so.  It  declares,  that  if  the  parties  entitled 
to  bring  error  be  not  all  joined,  the  writ  shall  be  quashed  at 
at  any  time  before  joinder^  unless  one  or  more  be  allowed 
to  proceed  separately ;  and  the  motion  to  quash,  by  ^  8  and 
9,  may  be  answered  by  showing  that  they  have  refused  to 
join  on  being  applied  to,  or  that  their  consent  could  not  be 
obtained  by  reason  of  their  absence  from  the  state.  Here 
one  (Benjatnio  Fenner)  has  refused,  and  two,  David  Rogers 
and  Samuel  D.  Rogers,  are  absent,  as  appears  by  the  affida- 
vit of  E.  Fenner. 

A  rule  must  therefore  be  entered  pursuant  to  section  10, 
directing  Benj.  Fenner  to  appear  on  the  first  day  of  the  next 
August  special  term,  and  then  join  in  the  writ,  or  be  forever 
precluded  from  bringing  another  writ  of  error.  In  the  mean- 
time, let  all  proceedings  be  stayed.     ^  9. 

As  to  David  and  Samuel  D.  Rogers,  the  affidavit  of  E. 
Fenner  is  general,  and  perhaps  ought  not  to  conclude  either 
them  or  the  defendant  in  error.  Therefore,  let  the  latter 
shew  cause  on  the  same  day  of  August  term  why  the  plaintiff 
in  error  should  not  be  allowed  to  prosecute  without  them 
pursuant  to  ^  8. 

Rule  accordingly. 
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Miller  vs.  Stocking. 

On  serying  replicationa  the  plaintiff  may  deliver  a  notice  of  trial,  but  the 
proceeding  is  subject  to  be  defeated  or  modified  by  the  subseqaent  de- 
livery cf  9,  bona  fide  demurrer  and  the  decision  thereon.  If  after  the  no- 
tiee  and  before  the  trial,  the  defendant  demur  to  some  of  the  replications 
and  issues  of  fact  be  joined  on  others  of  the  pleas,  the  plaintiff  may  pro- 
ceed and  take  a  verdict,  notwithstanding  he  has  not  joined  in  demurrer} 
but  he  holds  the  verdict  dependent  upon  the  event  of  the  demurrer. 

Under  peculiar  circumstances,  a  notice  of  trial  may  be  served  as  late  as 
Muftn  o'clock,  P.  M. 

J.  A.  Spencer  for  the  defendant,  moved  to  set  aside  an 
inquest  taken  at  the  Oneida  circuit  which  commenced  oo 
the  20th  day  of  April  last. 

He  read  aflSdavits  showing  that  the  action  was  assamp-* 
sit ;  that  the  declaration  contained  several  counts  for  lands, 
&c.  sold  and  the  common  counts  ;  that  the  defendant's  at* 
torney  on  the  6th  of  April  caused  to  be  served  on  the  plain-~ 
tiff's  attorney  the  general  issue  and  four  special  pleas  ;  and 
that  on  the  evening  of  the  same  day,  the  plaintiff's  attorney 
eaused  replications  to  be  served  on  the  defendant's  attor- 
ney, and  a  notice  of  trial  with  replications  to  the  special 
pleas  tending  an  issue  to  the  country.  The  service  was 
made  by  delivering  the  papers  to  a  clerk  of  the  defend- 
ant's attorney,  at  11  o'clock  at  night,  after  he  had  retired 
to  bed  in  a  room  adjoining  the  office  of  the  defendant's  at- 
torney. On  the  morning  of  the  20th,  the  plaintiff's  attor- 
ney caused  special  demurrers  to  three  of  the  replications 
to  be  served  on  xhe  plaintiff's  attorney ;  who  proceeded 
notwithstanding,  and  took  an  inquest  against  the  defendant, 
without  first  joining  in  demurrer.  The  replications  de- 
murred to  were  to  the  three  last  pleas.  The  third  plea  was 
to  the  whole  declaration  ;  the  two  last  to  only  part  of  the 
counts.  The  first  and  second  pleas  were  to  the  whole  de-» 
darationi  and  on  these  issues  of  fact  were  joined. 

jR.  W.  Peckham,  contra,  read  afiidavits,  that  \he. pleas 
were  served  about  half  past^  8  o'clock  P.  M.  of  the  6th  day 
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of  Aprilf  that  being  the  last  day  of  noticing  for  trial ;  and 
that  the  replications  and  notice  of  tri^I  were,  aa  bood  as 
practicable,  though  late  in  the  evening,  served  by  delivering 
copies  to  a  clerk  of  the  defendant's  attorney  then  io  the  of- 
fice. The  affidavits  also  tended  to  show  that  the  defend- 
ant's attorney  and  one  of  his  clerks  had  managed  to  serve 
the  copies  of  the  pleas  late  in  the  day.  The  clerk  had  clos- 
ed the  office,  fastening  the  door,  and  retired  to  bed  earlier 
than  usual,  ia  order  to  prevent  the  service  of  the  copies  of 
the  replications  and  notice  of  trial  on  him  in  the  course  of 
thf  same  day,  but  the  door  being  accidentally  opeaed 
by  another  clerk,  who  was  in  the  office  with  a  light,  the 
messenger  who  made  service,  was  enabled  to  enter  the  of- 
fice without  violence,  offering  the  papers  first  to  the  latter 
clerks  but  on  his  denying  himself  to  be  a  clerk,  delivering 
them  to  the  other  who  was  in  bed. 

The  affidavits  tended  to  show  als(r  that  the  defendant's 
attorney  had  taken  measures  to  avoid  a  personal  service  on 
himself  in  the  course  of  the  evening.  They  also  tended  to 
show  that  the  special  pleas,  the  replications  to  which  had 
been  demunred  to,  were  false,  and  a  motion  was  made  on 
4hat  ground  to  strike  them  out :  which  was  denied  on  the 
production  of  the  defendant's  affidavit's  that  he  believed 
them  to  be  true. 

It  was  farther  insisted  in  answer  to  the  present  motion, 
that  the  demurrers  were  frivolous,  and  interposed  merely 
to  delay  a  trial ;  and  that,  at  all  events,  the  plaintiff  bad  a 
right  to  assess  contingent  damages  under  his  notice  of  trial, 
at  the  same  time  that  he  tried  the  issues  of  feet  which  re- 
mained clear  of  the  demurrers, 

Spenceff  in  reply,  insisted  that  the  demurrers  were  not 
frivolous ;  and  that  contingent  danuiges  could  not  be  as- 
sessed, until  after  joinders  in  demurrer. 

By  the  Court,  Cowen,  J.  Whatever  may  be  said  as  to 
the  frivolity  of  the  demurrers  to  the  replications  to  the  third 
and  fourth  pleas,  there  is  at  least  colour  for  the  demurrer 
to  the  last  replication.  I  am  inclined  to  think  that,  notwith- 
standing the  lateness  of  the  hour  at  which  the  notice  of  tri- 
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n\  was  presented  to  the  cierksi  the  service  was,  under  the 
special  circomstances  of  the  case,  sufficient.  Cooper  v. 
Carr.  8  Johns.  R.  360.  The  office  was  open,  the  clerks 
were  there;  and  the  attorney  himself  in  expeetation  that 
notice  would  come.  Its  service  was,  I  think,  quite  equiva- 
lent to  that  in  the  case  cited,  which  was  at  1 0  in  the  even- 
ing on  a  clerk.  In  Bowen  v.  Clarke^  3  Wendell^  249,  the 
service  was  neither  on  the  attorney  nor  his  clerk ;  so  that 
it  could  not  possibly  reach  the  attorney  till  too  late. 

Then  were  the  pleadings  in  a  proper  stage  for  a  contin- 
gent assessment  ?  It  is  the  settled  practice  to  serve  notice 
of  trial  with  replications  taking  issue,  as  was  done  here, 
though  that  notice  is  always  subject  to  defeasance  or  quali* 
fication  by  a  bona  fide  demurrer  within  twenty  days. 
ShuUjfs  v.  Oicans,  14  Johns.  R.  345.  The  question  here  is, 
to  what  extent  such  a  demurrer  shall  operate  ?  Uawley  r. 
Hanehei,  1  Coigen,  153^  held,  on  two  issues  of  facts,  tendered 
by  two  replications  to  two  several  pleas/  that  the  plaintiff 
eould  not  maintain  a  verdict  taken  on  both  the  several  is- 
sues of  fact  in  the  cause.'  The  course  there  was — tissues  of 
fact  by  two  replications,  a  trial  on  both,  and  then  a  demur- 
rer served  to  one  of  the  replications  within  twenty  days  af- 
ter that  had  been  served.  The  demurrer  was  held  to  su- 
persede the  verdict,  which  was  set  aside  as  to  all  the  issues. 
The  point  was  not  raised  whether  the  verdict  could  stand 
geneftilly  on  the  undisturbed  issue,  and  as  a  contingent  ver- 
dict on  the  other.  Such  a  course  would  hardly  have  been 
desirable  to  the  plaintiff  after  the  strong  intimation  there  given 
by  the  court,  against  the  form  of  the  second  replication.  Be- 
side, the  verdict  was  taken  before  the  demurrer  came.  In 
the  nature  of  things,  such  a  verdict  must  have  been  without 
any  express  qualification ;  and  was  assumed  to  be  absolute. 
In  the  case  at  bar,  the  plaintiff  proceeded  on  an  absolute 
notice,  to  bo  sure,  but  after  that  had  been  qualified  by  de- 
murrers addressed  to  three  of  the  issues ;  and  the  right  of 
the  plaintiff  to  proceed  as  he  did,  can  hardly  be  denied,  pro- 
vided he  had  immediately  joined  in  demurrer.  Issues  of 
fact  af  d  demurrers  in  the  same  cause  at  whatever  stage,  or 
in  whatever  department  or  line  of  pleadipg,  make  a  case  for 
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trial  and  verdict  in  respect  to  the  whole  cause,  subject  to 
be  subverted  or  modified  accordingly  as  the  result  may  be 
favorable  or  adverse  to  the  plaintiff  on  the  subsequent  de- 
cision of  the  demurrers.  Wright  v.  Williams,  2  ffendMy 
632, 636.  2  Suund.  R.  300,  nat0  (3.)  Booth  v.  Srmth,  5 
WendeU,  lOT,  108* 

But  it  is  strenuously  insisted  that  a  trial  cannot  be  had 
till  all  the  issues  are  closed.  Why  not  ?  The  issues  of  fact 
give  title  to  the  venire ;  and  the  entire  verdict  roust  abide 
the  event  of  the  demurrer.  What  possible  difference  can 
it  make  whether  the  condition  be  formed  by  a  simple  de- 
murrer, or,  that  be  followed  by  an  issue  of  law?  In  the 
first  case,  the  plaintiff  afterwards  joios^  in  tbe  latter,  be- 
fore ;  but  in  either,  he  makes  his  election  by  tbe  trial  to 
abide  the  event  of  the  demurrer.  It  b  impossible  to  say, 
from  the  report  of  Ontario  Bank  v.  Feeter,  2  Wenieil,  348, 

whether  the  issues  not  closed,  were  those  of  law  or  fact. 

« 

But  be  that  as  it  may,  the  motion  there  was  to  strike  the 
cause  from  the  argument  calendar.  An  argument  and  de- 
cision could  not  with  propriety  be  entertained  till  it  was 
seen  whether  all  the  lines  of  pleading  would  come  to  issues 
of  law. 

The  form  in  which  the  notice  may  be  given  and  the  ver- 
dict taken  is  entirely  immaterial,  especially,  when,  as  here, 
there  are  issues  of  fact  ren^aining,  wtliich  go  to  the  whole 
declaration.  Bates  v,  Green^  19  Wendell,  630.  The  ver- 
dict is  necessarily  dependent  oil  the  event  of  the  demnrren 
lion  constat  here,  however,  that  the  verdict  was  not  taken 
with  an  express  qualification. 

Oh  the  whole,  therefore,  though  the  plaintiff  has  foiled  in 
sustaining  himself,  either  on  tbe  usual  ground  of  falsity  in 
the  pleas,  or  frivolity  in  tbe  demurrers,  yet  I  think  be  has  a^ 
right,  if  he  will  take  tbe  hazard,  to  bold  his  verdict  subject 
to  his  chance  on  alignment  of  the  demurrer,  unless  the  de* 
fendant  choose  to  come  in  on  terms.  This  he  may  do,  oo> 
paying  the  costs  of  the  circuit,  and  of  this  motion,  inasmuch 
as  lie  produces  an  affidavit  of  merits. 
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Clark  V€,  McClaughrt. 

A  writ  oftTTor  brou^t  upon  a  judgment  of  a  court  of  common  pleas  in  an 
appeal  camse^  will  be  quashed,  unless  a  certificate  that  the  case  is  a  prop- 
er one  to  be  reviewed,  be  obtained  within  thirhj  days  after  the  filing  of 
the  record  of  judgment  in  the  common  pleas. 

ft  is  no  exc«se  tlmt  the  plaintilFjn  error  had  not  notice  of  the  filing  of  the 
record ;  and  relief  will  not  be  granted  where  tlie  thirty  days  ac«  suffered 
to  elapse,  unless  there  be  fraudulent  practice  on  the  part  of  the  plaintiff 
below. 

A.  Tabgr,  for  the  defiendant  in  error,  mored  to  quash  the 
writ  of  error,  as  having  been  irregularly  issued. 

McClaaghry  sued  Clark  in  a  justice's  court  and  recovered 
judgment.  Clark  appealed  to  the  common  picas,  where 
McClaaghry  again  recovered  ;  but  certain  exception^  were  ta* 
ken  by  Clark,  on  the  trial  which  took  place  in  December, 
1839.  Time  being  given  by  stipulation,  a  bill  of  exceptions 
was  served  on  the  10th  of  January,  1840,  to  which  amend- 
ments were  proposed,  and  the  papers  submitted  for  settle* 
ment  on  the  25th.  The  bill  was  soon  after  settled ;  and  the 
papers  handed  to  the  attorney  of  the  defendant  below,  the 
plaintiff  in  error  to  engross.  This  was  delayed,  and  on  the 
13th  of  February,  the  piaintiflf  below  perfected  judgment,  by 
filing  hifl  record  ;  and  soon  after  issued  exeQution» 

After  more  than  thirty  days  bad  elapsed  from  the  day  of 
filing  the  record,  the  defendant  below  procured  from  the 
judge  who  presided  at  the  trial,  a  certificate  that  the  cause 
was  a  proper  one  to  be  carried  to  this  court.  Statf/des  of 
1836,  p.  794,  ^  2.  This  was  granted  on  the  23d  of  March, 
and  on  the  4th  of  April,  the  judge  allowed  a  writ  of  error, 
and  ordered  a  stay  of  proceedings  on  the  execution.  The 
certificate  was  ante  dated  on  the  ground  that  it  had  been  be- 
spoken before  the  23d  of  March. 

J.  Edwards,  contra,  read  an  affidavit  showing  that  the 
attorney  of  the  defendant  below  had  not  notice  of  judgment 
being  perfected  till  the  20th   of  March.     And   he  insisted 
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that  the  thirty  days'  limitation  in  the  statata  aboiiid  not  be  al* 
lowed  to  run  till  after  notice  of  judgment  tor  the  party  desir* 
ing  to  bring  error.  That  at  any  rate,  this  court  sbould  aUow 
the  plaintiff  in  error  to  proceed,  under  the  circumstaiioes,  inas- 
much as  the  judgment  was  perfected  while  the  pvapamlioB  of 
the  bill  of  exceptions  was  in  progress ;  and  the  defendant  be* 
low  might  well  Mppose  that  judgment  would  not  be  perfected 
till  after  the  bill  was  completed. 

By  the  Court,  Cowen,  J.  The  statute  of  1836,  dfc.  SS»^ 
p.  794,  (3  R.  S.  393,  Sd  ed.j)  declares,  section  first,  that 
judgments  of  the  common  pleas  on  appeal  or  certiorari  iroaa 
a  justice's  court,  shall  be  final  and  conclusive,  except  fw  the 
purpose  of  granting  a  new  trial  by  the  coomiOQ  pleas 
in  a  proper  case.  The  second  section  provides  that,  at  any 
time  within  thirty  days  after  the  record  of  judgment  shall 
have  been  filed,  the  first  judge,  or  in  his  absence  any  other 
judge  of  the  court  below,  who  was  present  at  the  trial  or 
bearing,  may,  in  his  discretion,  grant  a,  certificate  that,  in 
his  opinion,  the  cause  is  a  proper  one  to  be  carried  to  the 
supreme  court ;  in  which  case,  and  in  no  other,  a  writ  of 
error  may  be  brought.  Here  the  thirty  days  passed  before 
the  certificate  was  obtained,  and  the  only  question,  so  &r  as 
,  regularity  is  co&eerned,  arises  out  of  the  objection  that 
the  limitation  does  not  run  till  notice  of  filing  the  recoid 
shall  be  served.  The  statute  says  nothing  of  notice ;  and 
in  the  construction  of  the  various  statutes  of  limitatiout  its 
necessity  in  order  to  their  running,  has  been  uniformly  de-> 
nied.  They  run  even  against  a  fraud,  unless,  perhaps,  it  ho 
perpetrated  with  the  direct  view  to  defeat  the  statute.  That 
is  not  shown  in  the  case  at  bar ;  and  there  was  an  indiflbr*^ 
ence  manifested  on  the  part  of  the  plaintiff  in  error,  which 
rather  leads  to  a  distrust  of  his  intenion  to  bring  error,  ex- 
cept for  the  purpose  of  delay.  The  utmost  he  can  pretend 
is  surprize,  froifi  the  circumstances  that  the  engrossment  and 
signing  of  the  bill  were  not  completed,  which  depended 
entirely  upon  himself;  and  the  delay  of  which,  in  any  view, 
was  not  incompatible  with  the  regular  perfecting  of  the  judgp^ 
ment. 
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Then,  it  is  supposed  we  may  relieve'on  terms.  1  do  not 
believe  we  okd  relieve  at  all  where  the  thirty  days  are  al- 
lowed to  dapse,  unless  in  the  single  case  of  a  fraadulent 
filing  of  the  record  with  a  view  to  defeat  the  writ ;  and  then 
the  motion  would  belong  most  properly  to  the  court  below. 
Such  a  perfecting  of  the  judgment  would  be  irregular/  and 
should  doubtless  be  set  aside.  Perhaps  we  might  disr^ard 
it,  in  a  strong  and  clear  case  of  fraud*  This  is  far  from  be- 
lag  such  a  case.  The  plaintiff  in  error  himself,  procured 
an  ante  dated  certificate  Uom  the  judge*  The  fraud  lies  in 
the  wrong  quarter ;  and  to  this  moment  we  are  not  inform- 
ed what  the  ernNrs  complained  of  are.  Surely  when  the 
party  comes  Tor  terms  he  should,  at  least,  after  what  haa 
tHUispirexl  here,  show  a  dear  end  strong  case  of  error  in 
the  court  below.  It  is  not  enough  that  he  has  been  neg. 
ligent  and  sufiered  himself  to  be  surprized  by  regular  prac- 
tice. The  general  opinion  of  the  attorney  and  the  certifi- 
cate of  the  judge  that  there  was  error,  both  come  with  less 
authority  than  if  the  latter  had  not  been  ante  dated.  The 
motion  is  granted. 


FftEBLAHB  &  HorrxAN  t».  Seclt. 

Where  a  party  intendt  to  appeal  from  the  decision  of  a  circuit  judge  grant- 
ing or  refusing  a  new  trial,  an  order  to  stay  frrocecdings  must  be  obtained 
withid  eight  days  after  the  mmkimgund  signing  the  itdnom* 


C.  i9soenS|  for  the  plaintiffs^  -moved  to  set  aside  an  order 
of  a  circuit  judge  staying  proceedings  with  a  view  to  the 
hearing  of  an  appeal  from  his  decision  granting  a  new  trial. 
The  verdict  was  for  the  defendant.  The  decision  was 
made  96th  March  last^  and  a  copy  of  the  order  granting  the 
new  trial  was  served  upon  the  defendaht's  attorney  the  next 
day  with  a  notice  that  a  role  had  been  entered  thereon  for 
a  new  trial ;  which  rule  was  subsequently  set  aside  as  irreg- 
ular for  being  entered  in  vacation.  On  8th  May,  in  term 
time,  another  rule  was  entered  for  a  new  trial,  and  notice 
served  on  the  defendant's  attorney  in  the  courae  of  the  same 
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day.  On  the  13lh,  tfbe  judge  made  ihe  <irder  of  stay,  which 
was,  on  the  same  day,  served  on  the  attorney  for  tb<e  plain- 
tiflfs.  The  motion  was  made  on  the  groood  that  more  than 
eight  days  had  elapsed  between  the  day  of  the  decision,  (86tb 
March,)  and  the  day  of  the  order,  within  the  meaning  of 
the  8l8t  rule  of  this  court. 

« 

Af.  T.  Reynolds^  contra,  insist^  that  the  eight  daya  ran 
from  the  time  of  filing  the  decision  and  entering  the  rule  for 
a  new  trial,  and  not  from  the  day  when  the  judge  made  and 
signed  his  decision.  He  said,  if  this  were  not  so,  be  held 
an  affidavit  excusing  the  delay  ^  on  which  he  asked  a  atay 
with  a  view  to  a  hearing  of  the  cause  upon  the  calendar. 

By  the  Court,  Cowen,  J.  The  order  of  the  judge  may 
be  taken  as  of  itself  evidence  of  probable  cause.  The  de- 
lay of  the  defendant  is  excused,  and  the  only  question  is, 
therefore,  one  of  costs.  The  81st  rule  limits  the  right  of 
appeal  to  eight  days  from  notice  of  the  decision.  That  means 
the  signing  of  the  decision  by  the  circuit  judge ;  not  thq 
filing  of  it.  The  appeal  may  stand  on  payment  of  costs  by 
the  defendant. 

Rule  accordingly. 

The  Bank  of  Buffalo  vs.  Lowrt  and  others. 

Where  trick  and  management  is  reflorted  to  ia  the  retainer  of  an  attorney 
and  in  the  service  of  a  plea  for  the  parpose  of  delaying  the  plaintiff  and 
preventing  a  trial,  and  the- plaintiff  in  consequence  thereof,  aflerdae  dili- 
gence, is  unable  to  serve  a  notice  of  trial  ia  season  for  the  circuit  where 
the  venae  is  laid  which  he  might  have  done  but  for  such  management, 
the  retainer  and  plea  may  both  be  treated  as  nullities,  and  the  default  of 
the  defendants  entered  as  for  not  pleading. 

It  seems  that  a  frivolous  demurrer  put  in  to  prevent  the  trial  of  a  canse  maj 
be  disregarded,  and  ihe  frivol ousness  of  the  pleading  will  be  deemed  a 
sufficient  answer  to  a  motion  to  set  aside  an  inquest  as  irregularly  taken. 

S.  Stevens,  for  the  defendants,  moved  to  set  aside  a  de- 
fault for  want  of  a  plea,  on  the  ground  of  iregularity,  it 
having  been  entered  after  the  service  of  a  notice  of  retainer 
and  plea  on  the  agent  of  the  plaintifi*'s  attorney  in  the  city 
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of  New^York.  The  service  was  on  the  9lh  of  March,  1840. 
The  action  was  against  the  defendants'as  the  maker  and  en- 
dorsers of  a  promissory  note,  and  the  plea  was  served  on  the 
last  day  for  pleading.  The  attorney  for  the  defendants  resi- 
ded in  the  county  of  Cortland,  his  clients  in  the  county  of 
Chatanqne,  and  the  plaintiff's  attorney  and  Buffalo,  The 
venue  was  laid  in  the  county  of  Niagara,  the  circuit  in  which 
was  near  at  hand.  On  dtirgent  inquiry  the  plaintiff's  attor- 
ney failed  to  ascertain  the  place  of  residence  of  the  defend- 
ants' attorney ;  and  finally  being  satisfied  that  the  retainer 
was  a  trick  to  delay  the  cause,  treated  it  as  a  nullity  and 
perfected  judgment  by  default  as  for  waiit  of  a  plea.  The 
plaintiff's  attorney  had  failed,  on  search,  fo  find  that  the 
defendants'  attorney  had  an  agent  in  Albany,  though  now, 
on  production  of  the  agency  list,  it  appe&red  that  he  had  an 
agent  there.  The  plahitTff's  attorney  inquired  of  one  of 
the  defendants,  who  said  he  never  heard  of  such  a  person 
as  the  attorney  who  had  put  in  the  plea.  The  defendants 
were  embarrassed  in  their  circumstances  and  had  been 
frequently  sued.  Had  the  plaintiff's  attorney  succeeded  in 
ascertaining  the  residence  of  the  defendants'  attorney,  notice 
of  trial  might  have  been  served  in  time  for  the  Niagara 
circuit. 

M.  T.  Reynolds i  contra. 

By  the  Court,  Cowen,  J.  It  is  impossible  to  resist  the 
conclusion,  that  this  retainer,  and  the  proceeding  upon  it 
were  for  the  mere  purpose  of  delay.  The  retainer  was  of 
a  remote  and  obscure  attorney,  who  instituted  a  course  of 
serving  papers  through  a  distant  agency  still  farther  calcu- 
Bafed  to  conceal  the  place  of  his  residence  from  the  plain- 
tiff's attorney,  and  in  itseJf  to  work  a  delay  that  might  have 
thrown  the  cause  over  the  circuit,  which  was  near  at  hand. 
The  defendants'  attorney  swears  that  his  retainer  was  bona 
fide,  but  he  forbears  to  account  for  the  defendants  passing 
oter  a  numerous  and  well  known  class  of  the  profession  re- 
siding much  nearer  the  defendants,  or  the  sending  papers 
from  Cortland  to  the  city  of  NevhTork  for  service  on  an 
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agent  there,  when  it  is  obvious  that  a  direct  service  would 
have  been  much  more  convenient  for  him.  No  merits  are 
sworn  to,  though  one  of  the  defendants  makes  an  affidavit. 
Looking  at  the  circumstances  as  matter  of  evidence,  I  am  sat- 
isfied the  course  pursued  here  by  the  defendants  and  their 
attorney  was  a  fraud  on  the  roles  of  legal  practice.  Thn 
fully  warranted  the  plaintiff's  attorney  in  treating  the  retain- 
er and  plea  as  nullities,  and  proceeding  as  ff  no  attorney  had 
been  retained. 

I  will  not  say  that  this  sort  of  expedient  by  failing  debt- 
ors, is  absolutely  null  to  all  intents  and  purposes.  The 
plaintiff's  attorney  must  in  such  cases  do  his  best  to  avoid 
the  consequences  of  the  fraud,  by  the  ordinary  service  of 
papers  and  other  steps,  as  if  the  defendant's  conduct  v^ere 
bwiafide;  but  if  he  cannot  do  so,  I  feel  entirely  justified, 
both"  on  principle  and  authority,  in  saying  that  he  may  take 
such  other  method  of  practice  as  shall  avoid  the  consequen- 
ces intended  to  be  worked  by  the  trick.  It  is  like  the  case 
of  a  party  skulking  to  avoid  the  service  of  a  rule,  with  the 
view  to  an  attachment.  The  'law  of  the  court  is  ^  very 
strong,  that  this  must  be  personal,  for  ft  is  in  tlie  nalvre  of 
process,  and  the  party  may  finally  be  comltaitted.  Yet 
where  he  keeps  out  of  the  way  to  avoid  the  service,  you 
may  do  the  best  you  can ;  and  an  attachment  may  be  grant- 
ed on  proof  that  due  means  of  service  have  been  taken  and 
baffled.  Green  v.  Prosser^  2  DowL  P'r.  Cas.  99.  As  there 
remarked  by  Lord  Lyndhurst,  C.  B.:  "  All  these  cases  de- 
pend upon  their  own  particular  circumstances."  And  be- 
ing satisfied  on  the  evidence  that  the  party  kept  out  of  *the 
way,  in  consequence  of  which  the  regular  mode  of  service 
failed,  the  court  considered  this  equivalent  to  the  usual 
mode.  It  is  a  solecism  in  such  case,  for  the  party  to  com- 
plain of  injury  by  the  step.  Its  real  nature  is  to  counteract 
his  own  fraud,  an  injury  intended  by  him.  With  what  pro- 
priety can  he  clamor  for  the  ordinary  notice,  when  he  has 
done  all  in  his  power  to  prevent  it,  or  defeat  its  effect  ?  It 
may  be  said  you  must  move  the  court  in  limine^  for  leave 
to  disregard  the  retainer  or  plea,  as  you  do  Tor  a  substituted 
service.    But  that  is  not  always  so.    A  frivolous  demtirrer 
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interposed  to  preveot  carrying  down  the  cause  to  trial  is 
often  disregardedi  and  always  may  be  treated  as  a  nullity  ; 
and  the  frivolity  of  the  demurrer  shown  in  reply  to  a  motion 
which  seeks  to  use  it,  in  order  to  set  aside  a  trial  as  irregii* 
lar.  It  is  by  no  means  an  extenuation,  much  less  a  pro* 
tection  to  fraud,  that  legal  machinery  is  resorted  to  in  its 
perpetration.  This  is  the  doctrine  familiar  to  the  criminal 
law,  which  treats  the  proceeding  as  absolutely  void ;  and  has 
even  followed  it  with  capital  punishment.  2  Rusa.  an  Cr. 
143,  Am.  ed.  of  iS36.  . 

Motion  denied. 


i^fci 


Starr  f>8.  Francis  and  others. 

An  erdtr  to  stay  proceedings  granted  to  enable  a  defendant  to  move  for 
Change  of  Tenue  cannot  be  disregarded  by  the  plaintiffs,  although  its  ef- 
fect be  to  throw  the  cause  o?er  both  circnits — the  circuit  in  the  county 
where  the  venue  \n  laid,  and  in  the  county  to  which  it  is  proposed  to  be 
changed*  The  remedy  of  the  plaintiff  in  such  case  is  to  obtain  a  rsw- 
catur  of  the  order. 

M.  T.  Reynolds  J  for  the  defendants,  moved  to  set  aside  the 
inquest  taken  in  this  cause  at  the  last  Oneida  circuit,  and 
to  chang^  the  venue  from  the  county  of  Oneida  to  the  county 
of  Jefferson.    The  declaration  was  in  assumpsit,  and  was 

m 

served.  1 1  th  March  last.  On  the  30th,  one  of  the  defend- 
ants retained  an  attorney,  who  pleaded  for  all.  Issue  was 
joined  on  a  special  plea  on  the  second  day  of  April,  and  on 
the  same  day  the  cause  was  noticed  for  trial  for  the  Oneida 
circuit,  appointed  to  be  held  on  the  third  Monday  of  April. 
On  the  third  day  of  April,  the  defendants'  attorney  having 
had  papers  prepared  for  changing  the  venue  to  the  county 
of  Jefferson,  served  them  on  the  plaintiff^s  attorney,  with  a 
commissioner's  order  staying  proceedings,  with  a  view  to 
move  at  the  present  term.  The  affidavits  on  which  the  order 
was  obtained,  and  which  were  sworn  to  on  the  first  and 
third,  omitted  to  state  any  excuse  for  not  moving  at  the  last 
April  special  term,  nor  did  they  show  that  the  defendants 
Vol.  XXII.  80 
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had  used  due  diligence,  &c.  as  required  by  rule  94.  The 
Jefferson  circuit  was  appointed  for  Xhe  fifteenth  day  of  Junej 
The  eflfect  of  the  order  being  to  throw  the  cause  over  both 
circuits,  the  plaintiff's  attorney  disregarded  it  as  fraudute  Dt 
and  took  an  inquest  in  Oneida. 

iSu  Stevens,  contra,  resisted  both  motions.  He  said  the 
order  having  been  obtained  without  a  compliance  with  the 
terms  of  the  94th  rule  was  void  ;  or,  if  not  void  for  that  rea- 
son, it  should  be  considered  so,  because  the  course  of  the 
defendants  was  evidently  intended  to  throw  the  cause  over 
the  circuits. 

He  opposed  the  motion  to  change  the  venue,  even  if  the 
inquest  should  be  set  aside,  inasmuch  as  a  trial  had  been  lost 
by  the  course  taken ;  and  no  excuse  was  offered  for  the  de- 
lay to  apply  at  the  April  special  term. 

Reynolds,  in  reply,  said  he  would  not  deny  that  the  course 
of  .a  defendant  in  obtaining  such  an  order  might,  in  connec- 
tion with  other  circumstances,  so  clearly  betray  an  intent  to 
work  a  fraudulent  delay,  that  the  court  might  feel  author- 
ized to  treat  it  as  void,  and  sanction  a  proceeding  like  that 
adopted  by  the  plaintiff;  but  he  denied  that,  on  the  case  as 
it  now  stood,  any  inference  of  fraud  could  be  rais&i.  The 
only  thing  that  could  be  seriously  imputed  was  the  acciden- 
tafomission  to  prepare  the  very  first  opportunity,  or  to  ex- 
cuse the  neglect  in  the  papers  presented — a  formula  required 
by  a  recent  rule  that  both  the  attorney  and  the  commissioner 
had  overlooked. 

By  the  Court,  Cowen,  J.  I  have  inquired'of  my  brother 
Bronson,  who  does  not  remember  having  ever  holden  (aa 
was  suggested  on  the  argument  of  this  motion)  that  an  or- 
der to  stay  has  been  treated  by  him  as  a  nullity,  merely  be* 
cause  the  affidavit  on  which  it  was  founded  failed  to  conform 
to  the  requisites  demanded  by  the  ninety-fourth  rule,  in  re- 
spect to  delay.  He  agrees  with  me,  that  such  .an  order 
though  erroneous,  must  be  respected  until  revoked,  as  k 
doubtless  would  have   been  by  the   commission  on  show- 
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ing  him  the  papers,  and  calhng  his  attention  to  the  defect. 
Such  should  be  the  practice  whenever  an  order  is  iraprovi- 
dently  made — a  common  thing;  for  orders  are  generally 
obtained  ex  parte,  and  often  hastily  at  the  last  moment. 
For  one,  I  am  not  prepared  to  say  that  even  if  obtained  by 
the  fraud  of  the  party,  an  order  can  be  treated  as  a  nullity  ; 
certain  it  cannot  on  account  of  mere  irregularity.  It  is  a 
judicial  act  done  in  the  course  of  the  cause,  open  to  a  re- 
hearing and  an  appeal  to  this  court ;  and  I  am  not  aware 
of  any  case  in  which  such  an  act  has  been  holden  void  even 
for  fraud.  The  case  of  judicial  acts  avoided  on  that 
ground,  relate  to  collusive  proceedings  between  third  per- 
sons :  for  instance,  judgments  to  defraud  creditors  and  the 
like.  The  case  is  altogether  different  from  a  dela^  sought 
to  be  worked  by  the  trick  of  the  party  himself,  or  his  attor- 
ney, like  the  fraudulent  retainer  of  a  distant  attorney,  at  the 
close  of  the  time  for  pleading,  and  on  the  verge  of  the  time 
at  which  the  cause  might  otherwise  be  noticed  for  trial. 

The  motion  to  set  aside  the  inquest  is,  therefore,  granted. 

The  motion  to  change  the  venue  is  denied.  The  affida- 
vits furnish  no  excuse  for  delay  to  move  at  the  April  term, 
by  which  the  plaintiff  has  lost  both  circuits. 

Ordinarily,  costs  of  making  the  first  and  opposing  the 
second  motion  would  follow  ;  but  as  each  will  probably  be 
about  equal,  no  costs  are  given  either  way. 


Anon. 


July,  1840. 
On  an  aitackment  for  not  returning  an  execution,  if  the  coroner  retorns 
that  the  sheriff  \b  in  his  custody  upon  an  execution  ogainst  his  body,  the 
court  will  award  an  alias  attachment  and  a  habeas  corpus  to  bring  np  the 
sheriff. 

On  an  attachment  against  a  sheriff  for  not  returning  an. 
execution,  the  coroner  returned  that  the  sheriff  was  in  his 
custody  by  virtue  of  an  execution  against  his  body.  Where- 
upon the  court  directed  an  alias  attachment  to  issue  and 
awarded  a  writ  of  habeas  corpus  to  bring  up  the  body  of  the 
sheriff.     2  R.  S.  536,  '^  7. 
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Ex  PARTE  The  New- York  and  Shawanounk  Mining 

CoMPANT. 

AugQBt,  1840. 
In  a  lait  commenced  previous  to  the  act  of  1840,  a  plaintiff  is  not  obliged 
to  wait  thirty  days  from  the  entry  of  the  judgment,  before  issuing  an  ex- 
ecution. 

Application  was  made  in  this  case  for  a  mandamuaj  to 
the  New  York  common  pleas,  directing  that  court  to  set 
aside  certain  executions  issued  against  the  relators  on  the 
ground  that  the  same  had  been  issued  before  the  expiration 
of  thirty  days  from  the  entry  of  the  judgments  upon  which 
the  executions  had  been  issued,  StaiuteSi  184Q,  p.  334,  ^ 
34.  It  was  shown  in  the  common  pleas,  on  the  behalf^f 
the  plaintiffs  in  answer  to  a  motion  on  the  part  of  the  de- 
fendants to  set  aside  the  executions,  that  the  suits  in  which 
the  executions  had  been  issued  were  commenced  previous  to 
the  passage  of  the  act  above  referred  to,  and  the  common 
pleas  refused  to  set  aside  the  execution.  The  motion  for 
a  mandamus  was  denied. 


Brown  ELL  vs.  Marsh. 

Sopt.  1840. 
An  afidavU  of  merits  in  which  the  defendant  deposes  that  be  has  fully  and 
fairly  stated  this  ease^  or  his  case  to  counsel,  is  a  sufficient  compliance 
with  the  Gist  rule  of  this  court ;  an  affidavit  that  he  has  stated  hisdefeius 
is  not  enough. 

On  motion  to  change  the  venue  in  this  cause,  and  on  mo- 
tions in  several  other  suits  where  an  affidavit  of  merits  was 
necessary,  it  was  objected  that  the  affidavit  did  not  con- 
form to  the  6l8t  rule,  .which  requires  the  party  to  swear 
<'  that  he  has  fully  and  fairly  stated  the  case  to  his  counsel." 
The  affidavits  were,  that  the  defendant  had  stated  his  case, 
this  case  and  his  defence  to  counsel. 

By  the  Court,  Bronson,  J.  An  affidavit  that  the  party 
has  fully  and  fairly  stated  this  case,  or  his  case,  to  counsel, 
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fairly  implies  that  he  has  stated  the  whole  case,  and  is  a  suf- 
ficient compliance,  in  that  particular,  with  the  61st  rule.  But 
an  affidavit  that  he  has  stated  his  defence  to  counsel,  only  im- 
plies that  he  has  stated  one  side  of  the  case^  and  is  therefore 
insufficient. 

Orders  accordingly. 


^  Jackson  vs.  Ives. 

A  discovery  of  books  of  account  will  not  be  ordered  after  the  cause  has  pro- 
ceeded to  a  hearing  before  referees,  and  evidence  given  on  both  sides,  un- 
less under  yery  special  cireuvutancesy  and  the  delay  in  asking  for  the 
discovery  lefuUy  explained. 

Referees  have  not  the  power  to  grant  an  adjaummenl  beyond  a  general  term 
of  this  court;  and  it  seems  that  adjournments  granted  by  two  referees 
when  the  third  referee  does  not  attend,  are  irregular. 

Discovert  of  books,  and  adjournments  by  referees.  The 
defendant  pleaded  the  general  issue  and  gave  notice  of 
set  off,  and  furnished  a  bill  of  the  particulars  of  his  set  off 
under  a  judge's  order.  On  the  3d  <{f  March  last,  the  cause 
was  referred  to  three  referees.  It  was  brought  to  a  hear- 
ing on  the  10th  day  of  April,  and  after  both  parties  had 
given  their  evidence,  the  plaintiff  moved  for  an  adjournment 
beyond  the  May  Term  of  this  court,  for  the  purpose  of  pro- 
curing an  inspection  of  the  defendant's  books  of  account  in 
relation  to  the  set  off  of  which  he  had  given  evidence. 
The  defendant  opposed  the  motion  to  adjourn,  but  an  ad- 
journment was  ordered  by  the  referees  to  the  third  Friday 
in  June,  On  the  8lh  June  the  plaintiff  obtained  a  judge's 
order  that  the  defendant  produce  and  deposijLe  bis  books  of 
account  with  the  clerk,  or  show  cause  &c.,  and  on  the  15th 
June  the  order  was  made  absolute — the  books  not  having 
been  produced*  On  the  adjourned  day  in  June,  the  plain- 
tiff and  only  two  of  the  referees  appeared,  when  a  further 
adjournment  was  granted  to  the  14th  July,  and  on  the  last 
mentioned  day  only  two  referees  attended,  and  a  further 
adjournment  was  had  until  the  24th  day  of  August. 
The  defendant  did  not  appear  on  either  of  the  adjourned 
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days ;  he  insisted  that  by  adjourning  over  a  term  the  cause 
was  discontinued,  or  at  least  that  (he  power  of  the  referees 
was  at  an  end.  2  IL  S.  384,  §  43.  Before  the  24th  of 
August  arrived,  the  plaintiff  obtained  a  judge^s  order  staying 
proceedings,  for  the  purpose  of  enabling  him  to  make  this 
motion.  He  now  moves  for  an  order  that  the  defendant 
produce  the  books  by  a  certain  day^  or  be  debarred  of  his 
defence,  and  that  the  referees  exclude  the  proof  given  of  his 
set  off. 

W.  W.  Frothingham^  for  the  plaintiff. 

C.  Stevens,  for  the  defendant. 

By  the  Court,  Bronson,  J.  The  first  adjournment  be- 
yond the  then  next  term  of  this  court,  exceeded  the  power 
expressly  conferred  on  the  referees.  2  jR.  «Su  384,  ^  43  ; 
and  the  two  last  adjournments,  which  were  ordered  when 
only  two  of  the  referees  were  present,,  seem  to  have  been 
unauthorized.  Ibid,  ^  46,  and  Harris  v.  Norton,  7  Wend. 
534.  But  without  enquiring  into  the  effect  of  these  irregu- 
larities, if  they  must  be  deemed  such,  I  think  the  plaintiff 
now  comes  too  late  for  a  discovery.  He  not  only  had  no- 
tice, but  a  bill  of  the  particulars  of  the  defendant's  set  off, 
and  without  then  asking  a  discovery  to  enable  him  to  pre*- 
pare  for  trial,  rule  28,  29,  he  proceeded  to  a  hearing ;  and 
now,  after  both  parties  have  given  their  evidence,  he  seeks 
an  inspection  of  the  defendant's  books  of  account.  Such 
a  course  may  open  the  whole  controversy,  and  can  hardly 
fiiil  to  prove  unreasonably  burdensome  to  the  defendant.  I 
do  not  say  that  a  discovery  can  never  be  had  at  this  stage 
of  the  cause  ;  but  it  should  only  be  granted,  if  at  all,  under 
very  special  circumstances.  The  delay  in  asking  for  it 
should  be  fully  explained,  and  it  should  plainly  appear  that 
the  ends  of  justice  make  a  discovery  indispensable.  Noth- 
ing short  of  this  will  justify  a  departure  from  the  general 
rule  of  refusing  a  discovery  when  it  is  not  asked  for  at  the 
proper  time.  In  this  case  no  reason  is  assigned  why  the 
plaintiff  did  not  ask  an  inspection  of  the  books  before  pro- 
ceeding to  the  hearing,  nor  is  it  shown  that  the  ends  of  jus- 
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tice  will  be  promoted  by  granting  the  motion.  It  looks  very 
much  as  though  the  plaintiff  was  fishing  for  evidence,  and  at- 
tempting indirectly  to  obtain  a  re-hearing  of  the  cause. 

Motion  denied. 


Doan  t;^.  Hine's  administrators. 

Costs  were  refused  againt  administrators  who  had  saffered  a  judgment  by 
■  default,  not withstao ding  that  the  creditor  bad  presented  his  claim  with- 
in the  prescribed-  period,  made  affidavit  of  the  existence  of  the  debt, 
and  offered  to  refer,  where  it  appeared  that  the  adtaiiiristrators  admitted 
their  liability,  but  requested  a  suit  to  be  brought  against  a  co-maker  of 
the  note,  the  claim  in  question,  for  whom  they  alleged  the  intestate  had 
become  bound  solely  as  surety,  offering  to  pay  any  deficiency  there  might 
be  aAer  the  prosecution  of  such  suit. 

The  provision  for  a  reference  in  these  cases  was  made  for  the  benefit  of 
the  creditor f  as  well  as  the  representatives  of  the  deceased. 

Costs  against  administrators.  The  plaintiff-  was  the 
payee  and  owner  of  the  joint  and  several  promissory  note 
for  $500,  made  by  Jeremiah  Hine,  the  intestate,  and  by 
Charles  fV.  Hine,  On  the  first  day  of  May  last,  and  witb^ 
in  the  time  prescribed  by  the  statute  for  presenting  claims, 
2  it.  S.  88,  <^  34,  the  plaintiff  served  the  administrators  with 
a  copy  of  the  note,  and  bis  own  affidavit  of  the  amount 
justly  due,  ^  35,  and  required  payment.  He  also  tendered 
a  stipulation  to  refer  the  matter  in  pursuance  of  the  36th  tec- 
tion  of  the  statute,  if  the  administrators  had  any  doubt  con- 
cerning the  justice  of  the  claim.  Cole,  the  administrator 
to  whom  the  papers  were  presented,  said  he  wanted  a  few 
day's  time  te>  consult  his  counsel,  which  was  granted.  He 
finally  refused  (as  the  plaintiff  states,)  to  do  any  thing  about 
the  nratter^  and  about  one  month  after  the  papers  were  serv- 
ed, an  action  was  brought  against  the  administrators  to  re- 
cover the  note,  and  judgment  passed  against  them  by  de- 
fault. Cole,  in  his  affidavit,  stated  that  before  the  suit  was 
commenced,  he  called  on  the  plaintiff  and  informed  him  that 
the  administrators  had  no  reason  to  doubt  that  the  note  was 
given  as  the  plaintiff  alleged,  and  that  the  amount  claimed 
was  doe  and  unpaid ;  but  that  the  note  was  given  for  the 
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debt  of  Charles  W.  Bine — that  the  intestate  had  only  siga* 
ed  as  surety — that  the  principal  was  abundantly  able  to  pay, 
and  insisted  that  the  plaintiff  ought  to  collect  the  money 
from  him.  That  he  requested  the  plaintiff  to  proceed 
against  Charles,  and  told  him  that  the  administrators  would 
hold  themselves  responsible  for  any  balance  which  might  not 
be  collected  in  that  way.  Nothing  further  was  heard  from 
the  plaintiff  until  this  suit  was  commenced,  which  was  eight 
or  ten  days  afterwards.  The  administrators  had  at  the  time 
no  assets  in  their  hands  from  which  the  debt  could  have  been 
paid. 

C  Stevens,  for  the  plaintiff,  moved  for  costs  against  the 
administrators. 

A.  Taber  opposed  the  motion,  and  citecl  Sw^  v.  Blair, 
1 2  Wendell,  278.    7  id.  532. 

I 

By  the  Courts  Bronson,  J.  If  the  defendants,  after  ta- 
king a  reasonable  time  for  inquiry,  had  refused  either  to  ac- 
knowledge the  justice  of  the  claim,  or  to  refer  the  matter  in 
pursuance  of  the  statute,  and  had  then  suffered  judgment  by 
default,  the  plaintiff  would,  I  think,  be  entitled  to  costs.  The 
provision  for  a  reference  was  made  for  the  benefit  of  the 
creditor,  as  well  as  the  representatives  of  the  deceased,  and 
a  refusal  to  refer  is  made  one  ground  for  awarding  costs. 
2  A.  5.  90,  ^  41.  I  do  not  say  that  the  executor  or  admin- 
istrator is  bound  to  refer  under  all  possible  circumstances ; 
but  as  a  "general  rule,  he  ought  not  to  decline  that  mode  of 
testing  the  validity  of  a  demand  which  he  is  not  prepared 
to  admit.  There  were  evidently  no  special  reasons  in  this 
case  for  desiring  a  trial  according  to  the  course  of  the  com- 
mon law,  for  the  defendants  suffered  judgment  to  pass 
against  them  by  default. 

Although  the  defendants  at  the  time  had  no  assets  in  their 
hands  for  the  payment  of  the  debt,  the  plaintiff  had  a  right 
to  know  whether  it  would  be  paid  in  the  due  course  of  ad- 
ministration, to  the  end  that  he  might  take  the  proper  legal 
measures  for  asserting  his  claim,  if  its  justice  was  denied. 
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In  Sioi/t  V.  Blair,  12  fVendelly  878,  the  executrix  refused 
to  arbitrate — not  to  refer ;  and  on  that  ground  the  motion 
for  costs  was  denied.  But  according  to  the 'affidavit  of 
Cole,  one  of  the  administrators,  the  validity  of  the  claim 
was  substantially  admitted,  and  there  was  no  occasion  for 
Mther  a  reference  or  a  suit  against  the  administrators  to  es- 
tablish the  demand.  As  there  were  then  no  assets,  the 
plaintiflr  ivas  entitled  to  nothing  more  than  a  reasonable  as- 
surance, that  the  debt  would  be  paid  in  the  due  course  of 
administration.  Besides :  the  suit  seems  to  have  been 
brought,  before  any  answer*had  been  given  to  the  equitable 
proposition,  that  the  plaintiff  should  first  proceed  against  the 
principal  debtor — the  administrators  holding  thcfnselves  re- 
sponsible for  any  balance  that  might  not  be  collected  in  that 
way.  There  is  some  conflict  in  the  affidavits  ;  but  the  plain- 
tiff, at  the  most,  has  only  made  out  a  balanced  case  on  the 
question  of  costs,  andthat  is  not  enough. 

Motion  denied. 


Judah  t;^.  Stagg's  Executors. 

Where  a  judgment  obtained  by  executors  is  reversed  on  error  broaght,  the 
plaintiff  is  entitled  to  cosUi,  but  the  judgment  for  costs  must  be  de  bonis 
Is&tatoris. 

it  seems  the  executors  would  be  thus  liable  for  the  costs  in  error,  although 
they  would  not  be  subject  to  costs  in  the  court  below. 

Costs  against  executors  in  error.  The  executors  sued 
Judah  in  the  marine  court  o(  the  city  of  New-York,  where 
they  were  non-suited.  On  certiorari,  the  superior  court  of 
the  city  of  New-York  reversed  the  judgment.  Judah  then 
brought  error  to  this  court,  where  the  judgment  of  the  su- 
perior court  was  reversed^  and  that  of  the  marine  court  af- 
firmed. The  plaintiff  in  error  perfected  the  judgment  of 
reversal  untk  coats  against  the  defendants  in  error,  which 
they  now  move  to  set  aside,  on  the  ground  that  executors 
are  not  liable  for  costs. 

Vol.  XXII.  81 
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C.  StevenSf  for  the  executors. 

D.  BunotU,  contra. 

By  the  Court,  BBONSon,  J.  The  statute  exempting  ezr 
ecotora  from  costs  in  suits  brought  against  them,  does  nql 
extend  to  proceedings  in  error.  2  R.  S.  90,  ^41.  The 
whole  judgment  was  reversed,  and  a  new  trial  was  not  or- 
dered. In  such  cases,  the  statute  is  general,  that  the  plainr 
tiflf  in  error  shall  recover  costs,  without  any  exception  in  fa* 
▼or  of  executors.  2  R.  S.  618.  <^31.  ^V^eare  not  author- 
ized to  make  an  exception  which  the  legislature  has  not 
thought  proper  to  make.  Administrators  of  Kellogg  y. 
WUcockSy  2  John.  377.  Bogeboom  v.  Clark,  17  John.  268. 
It  seems,  however,  that  the  costs  can  only  be  levied  de  bonis 
testatori^.  Gkason  v.  Clark,  1  Wendell,  303.  The  rcr 
mark  in  that  case,  that  an  executor  is  only  liable  for  costs 
in  error  in  cases  where  be  would  be  subject  to  costs  in  the 
court  below,  though  such  is  the  rule  in  England,  is  not  in 
accordance  with  the  prior  decisions  of  this  court.  The 
plaintiff  in  error  was  entitled  to  costs,  and  for  aught  that 
appears  the  judgment  has  been  entered  that  they  be  levied 
or  the  goods  of  the  testator. 

potion  denied. 


Retnolds  t*^.  Woods. 

A  copy  of  a  promissory  note  attached  to  a  declaration  containing  the  com- 
mon counts,  with  a  notice  to  the  defendant  that  the  suit  is  brought  against 
him  as  a  party  to  the  note,  is  not  enough  to  authorize  the  plaintiff  to  dis- 
regard an  order  for  a  bill  of  particulars  :  to  justify  such  a  course  the  note 
must  be  stated  to  be  the  only  ddmand  on  which  the  plaiutiflf  claims  to 
recover. 

M.  T,  Reynolds,  for  the  defendant,  moved  to  set  aside  the 
default  and  subsequent  proceedings  on  the  part  of  the  plain- 
tiff. The -declaration  was  in  assumpsit,  and  contained  the 
common  counts,  with  a  notice  that  "  this  suit  is  brought 
against  you  as  a  party  to  a  promissory   note,  of  which  the 
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following  is  a  copy,"  setting  out  the  note.  The  defendant 
obtained  and  served  an  alternative  order  for  a  bill  of  partic- 
ulars^ staying  the  plaintiff's  proceedings  in  the  mean  time, 
and  subsequently  an  order  absolute.  The  plaintiff  disregard- 
ed the  orders,  on  the  ground  that  the  notice  served  with  the 
declaration  was  a  bill  of  particulars,  entered  default,  and 
proceeded  to  judgment  and  execution. 

A.  Sheldon,  for  the  plaintiff,  opposed  the  motion,  and  re- 
lied on  the  case  of  Payne  v.  Smith,  19  Wendell,  122. 

By  the  Court,  Bronson,  J.  If  the  plaintiff  wishes  to 
avoid  delay,  he  can  easily  do  it  by  delivering  a  bill  of  partic- 
ulars with  his  declaration.  But  it  must  either  be  a  bill  of  par- 
ticulars, in  terma,  as  was  the  case  in  Payne  v.  Smith,  or  it 
must  in  some  other  way  be  plainly  stated  that  the  specified 
demand  is  the  only  one  on  which  the  plaintiff  claims  to  recov- 
er. The  notice  in  this  case  4loes  not  come  up  to  that  stand- 
ard. It  is  only  such  a  notice  as  is  usually  given  where  the 
action  is  brought  against  several  parties  to  a  bill  or  note  who 
could  not  be  jointly  sued  at  the  common  law.  It  was  not  a 
bill  of  particulars,  and  the  plaintiff  was  consequently  irregular 
in  disregarding  the  orders,  and  proceeding  to  judgment. 

Motion  granted. 


Garrett  vs.  Teller. 

A  plaintiff  cannot  disregard  a  plea,  and  treat  it  asanullitjr,  for  the  want  of 
being  accompanied  with  an  affidavit  of  merits,  unleds  it  appear  by  the 
declaration  or  the  plaintiff*!  bill  of  particulars  that  the  tor  t//«n  ijutrument 
or  record  declared  apon  is  the  onlj  cause  of  action  upon  tehick  the  plain' 
tiff  relies . 

A  notice  attached  to  a  declaration  on  the  common  counts,  that  the  suit  is 
brought  against  the  defendant  as  a  party  to  two  promissory  notes,  of 
which  copies  are  given,  is  not  such  a  specification  of  the  only  cause  of 
action  on  which  a  recovery  is  claimed,  as  will  authorize  a  plaintiff  to  treat 
a  plea  as  a  nullity,  which  is  not  verified  by  affidavit. 
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C.  D.  fVitty  for  the  defendant,  moved  to  set  aside  the  de- 
fault and  subsequent  proceedings.  The  action  was  cooi- 
inenced  in  July  last.  Declaration  in  assumpsit  on  the  com- 
mon counts,  to  which  was  annexed  a  notice  that  *<  this  suit 
is  brought  against  you  as  a  party  to  two  promissory  notes,  of 
which  the  following  are  copies" — then  followed- copies  of  the 
notes.  The  defendant's  attorney  tendered  a  plea  of  the  gen- 
era) issue  in  due  time,  but  the  plain tiflf's  attorney  refused  to 
receive  it  because  it  was  not  accompanied  by  an  affidavit  of 
merits,  pursuant  to  the  first  rule  of  May  term,  1840.*  He 
entered  default,  and  proceeded  to  judgment. 

J.  EdwardSy  for  the  plaintiflT. 

*GE!flRAL  RVEE»,  ADOPTKDr  MA7  TsRH,  1840. 

I.  In  actions  upon  any  written  instrument  or  record  wliich  shall  be  de- 
scribed in,  or  a  copj  of  which  shall  be  served  with  the  deelantion,  the  plain- 
tiff  may  disregard  any  plea  in  bar  eenoluding  to  the  coontiy,  nnless  the 
same  shall  be  accompanied  by  an  affidavit  that  the  defendant  haa  fnlly  and 

fairly  stated  the  case  to ,  of ,  hie  counsel,  and  that  he  has  a 

good  and  substantial  defence  on  the  merits  to  the  whole,  or  some  part  of  the 
plaintiff's  demand  on  the  bill  of  escliange,  promissory  note,  or  other  written 
instroment,  or  the  judgment,  recognisance  or  other  record  on  which  the  ae- 
tion  is  brought,  as  he  is  advised  by  his  counsel  and  verily  believes  to  be 
true.  The  plaintiff  may  also  disregard  any  plea  in  bar  concluding  with  a 
verification,  unless  the  same  shall  be  accompanied  by  an  affidavit  that  the 
defendant  verily  believes  the  plea  to  be  true  in  substance  and  matter  of  fact. 

When  a  sufficient  reason  is  shown  why  the  affidavit  is  not  made  by  the 
defendant,  the  same  may  be  made  by  his  counsel,  attorney,  or  agent,  stating 
particularly  his  means  of  knowledge  in  relation  to  the  defence  or  plea. 

This  rule  shall  only  apply  in  oases,  where  it  shall  appear  by  the  declara- 
tion or  the  plaintiff's  ball  of  particulars,  that  the  written  instroment  or  re- 
cord is  the  only  cause  of  action  on  which  the  plaintiff  relies. 

II.  On  special  motions  upon  notice,  when  costs  shall  be  alh>wed  to  the- 
moving  party,  the  whole  amount  of  such  costs  ^lall  be  ten  dollars ;  and 
when  costs  shall  be  allowed  to  the  opposing  paity,  the  whole  amount  of  such 
costs  shall  be  seven  dollars  :  but  '^  in  peculiar  and  important  cases"  the 
gross  amount  of  costs  allowed  to  either  party  may  be  increased  to  a  sum  not 
exceeding  twenty  dollars. 

III.  The  following  clause  .shall  be  added  to  the  31st  general  rule  of  this 
court :  **  But  the  judge,  on  granting  the  order,  may  limit  its  effect,  by  ile- 
daring  bow  far  it  shall  operate  as  a  stay  of  proceedings.  When  the  diacov- 
ery  shall  not  be  made  in  proper  time,  and  no  sufficient  cause  shall  be  shown, 
the  judge  may  make  such  order  for  nonsuiting  the  plaintiff,  striking  out  the 
defendant's  plea  or  notice,  or  debarring  him  fVom  any  particular  defence,  aa 
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By  the  Cour/, Bbonson,  J.  The  rule  referred  toby  the  plain- 
tiff is  expressly  limited  to  cases  <'  where  it  shall  appear  by 
the  declaration,  or  the  plaintiff's  bill  of  particulars,  that  the 
written  \p8trument  or  record  is  the  only  cause  qf  action  on 
which  the  plaintiff  ireliea.^^  There  can  be  no  hardship  in 
.requiring,  as  we  intend  to  do,  a  strict  compliance  with  the 
rule.  The  notice  did  not  ainount  to  a  bill  of  particulars, 
and  the  plaintiff  bad  no  right  to  disregard  the  plea. 

Motion  granted.* 


Jenkins  vs.  Bloodgooo. 

Where  the  defendant  before  the  expiration  of  the  rule  to  plead  in  two  suits 
broaght  against  him,  obtained  an  order  to  stay  until  a  motion  could  be 
made  to  consolidate^  and  the  motion  was  made  and  granted  after  the 
rules  to  plead  had  expired,  and  the  plaintiff  forthwith  entered  the  defen- 
dant's default  for  not  pleading,  it  was  held,  that  the  default  was  regu- 
larly entered,  and  t^t  the  plaintiff  was  entitled'  to  retain  it,  notwith- 
standing that  on  the  same  day,  though  after  the  entry  of  the  default,  the 
defendant  served  a  demurrer ;  the  court  holding  that  the  defendant  should 
have  pleaded  before  the  motion  was  made  for  consolidation. 

W.  Parmeleej  for  the  defendant,  moved  to  set  aside  the' 
default  and  subsequent  proceedings,  for  irregularity.  Two 
suits  were  brought  by  the  plaintiff  against  the  defendant,  in 
which  the  declarations  were  served,  in  one,  on  the  9th,  and 
in  the  other,  on  the  11th  of  July  last.  On  the  23d  of  July 
the  defendant  served  papers  for  a  motion  to  consolidate  the 
suits,  with  a  judge's  order  to  stay  the  plaintiff's  proceedings 
until  the  motion  should  be  made.  On  the  7th  August  the 
motion  was  made  and  granted.     The  plaintiff  thereupon  on 


the  circumstances  of  the  case  may  reem  to  require ;  and  on  filing  such  or- 
der at  the  next  general  or  special  term,  an  order  of  tho.  court  to  the  same 
effect  may  be  entered  as  a  matter  of  course. 

IV.  Service  of  papers  by  enclosing  the  same  in  a  wrapper, directed  to  the 
attorney  of  the  other  party  at  his  place  of  residence,  putting  the  same  in  the 
post  o6Sce  and  paying  postage,  shall  be  equivalent  to  service  upon  an  agent. 

V.  These  rules  shall  take  effect  on  the  first  day  of  July  next. 

*  See  Reynolds  v.  Woods,  ante  p.  642. 
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the  same  day  entered  the  defendant's  default — the  20  days 
for  pleading  having  expired.  Afterwards,  on  the  same  day, 
the  defendant  tendered  a  demurrer,  which  the  plaintiflf  re-- 
fused  to  receive. 

C  M.  JenkinSf  for  plaintiflf,  opposed  the  motion. 

By  the  Courts  Bronson,  J.  The  order  to  stay  proceed* 
ings  did  not  give  the  defendant  the  same  time  to  plead  after 
the  motion  to  consolidate  was  decided,  that  he  had  at  the 
time  the  order  was  served.  Brown  v.  St.  John,  19  fVen- 
deU,  617.  And  the  20  days  for  pleading  having  expired 
before  the  motion  was  made,  the  plaintiflf  was  at  liberty  to 
enter  the  default  as  soon  as  the  order  to  stay  proceedings 
ceased  to  operate.  The  defendant  might  have  pleaded  be- 
fore the  motion  was  made.  The  plaintiflf  was  regular,  and 
as  there  is  no  affidavit  of  merits,  the  default  must  stand. 

Motion  denied. 


Tallmadge  vs.  Teller. 

Orders  -made  by  the  judges  of  the  New-York  common  pleas,  or  by  the 
recorder  of  New-York,  iu  soits  pending  in  thia  court,  are  made  by  them 
as  supreme  court  commissioners,  and  consequently  under  the  95th  gen- 
eral rule  of  this  court,  a  second  order  for  tijne  made  by  either  of  them  may 
be  treated  as  a  nullity. 

It  is  not  necessary ,  in  an  order  made  by  those  officers,  to  state  that  the  or. 
der  was  made  in  the  absence  or  during  the  sickness  of  the  circuit  judge 
of  the  6r8t  circuit;  the  fact  will  be  intended. 

Motion  to  set  aside  default  and  subsequent  proceedings, 
for  irregularity,  and  also  on  the  ground  of  merits.  The  de* 
claration  was  served  on  the  24th  June  last.  The  time'  for 
pleading  was  first  enlarged  by  consent;  an  order  for  far- 
ther time  was  then  made  by  Judge  Ulshoeflfer,  of  the  New- 
York  common  pleas,  in  the  absence  of  the  circuit  judge  ; 
and  subsequently  a  further  order  was  made  by  Judge  In- 
glis,  of  the  New- York  common-pleas,  wUhoui  stating  the 


ALBANY,  SEPTEMBER,  1840.                      647 
Tallmadge  ▼.  Teller. 

mb^ence  qf  the  circuit  judge.  The  plaiDtiff  disregarded  the 
last  order,  entered  the  defendant's  default,  and  proceeded 
Id  judgment. 

H.  H*  Martin^  for  the  defendant,  to  show  that  judge  In- 
glis  had  authority  to  make  the  order,  cited  Statutes  of  1832, 
p.  189,  ^  6 ;  1834, p.  118,  ^5;  and  1839, p.  96,  chap.  116, 

W.  ParmdeCf  for  the  plaintiff,  insisted  that  the  order  might 
be  disregarded,  first,  because  it  did  not  purport  to  be  made 
in  the  absence  of  the  circuit  judge  ;  and  Second,  because 
the  95th  rule  provides  that  ''  if  a  second  order  for  time  shall 
be  made  by  a  supreme  court  commissioner,  the  plaintiff  may 
treat  the  same  as  a  nullity." 


MartiUf  in  reply,  said  Judge  Inglis  stood  in  the  place  oj 
the  circuit  judge,  and  did  not  act  as  a  supreme  court  com' 
missioner  in  making  the  order. 

By  the  Court,  Bronson,  J.  The  sixth  section  of  the  act 
of  1832  provides,  that  '^  no  person  acting  as  a  supreme  court 
commissioner  in  the  city  of  New- York,  shall  be  authorized 
to  make  any  order  or  do  any  act  relative  to  suits  pending  in 
the  supreme  court ;  but  in  the  absence  from  the  city  of 
NeW'York,  or  sickness  of  the  circuit  judge  of  the  first  cir- 
cuit, such  duties  may  be  performed  by  the  first  judge  of  the 
common  pleas,  or  the  recorder  of.  the  city,"  By  the  acts  of 
1834  and  1839,  the  same  powers  that  may  be  exercised  by 
the  first  judge  are  conferred  on  the  associate  judges  of  com- 
mon pleas. 

Although  the  fact  is  not  stated  in  the  order  of  Judge  In- 
glis, it  is  but  a  reasonable  intendment  that  the  circuit  judge 
was  absent  or  sick  at  the  time  the  order  was  made. 

II.  Judge  Inglis  was  not  the  representative  of  the  circuit 
judge  in  making  the  order ;  be  acted  '^s  a  supreme  court 
commissioner.  2  R.  S.  281,  ^  32.  And  the  95th  rule  is 
general,  that  a  second  order  for  a  time  to  plead  made  by  a 
supreme  court  commissioner  may  be  treated  as  a  nullity.' 
The  act  of  1832  does  not  confer  any  new  powers  on  the 
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judges  of  the  New  York  common  pleat,  and  the  recorder  of 
the  city ;  it  only  suspends  the  exercise  of  powers  which  they 
before  possessed,  during  the  time  that  the  circuit  judge  is  ia 
the  city,  and  able  to  discharge  his  duties.  The  plaintiflf  was 
therefore  regular ;  but  as  there  is  an  affidavit  of  merits,  the 
defendant  must  be  relieved  on  the  usual  terms. 

Ordered  accordingly. 


Williams  vs.  Hogeboom. 

In  suits' commenced  pretnoif  J  to  the  14th  May,  1840,  it  is  not  neeesssTy 
that  there  shoald  by  sixty  days  between  the  teste  and  r^htru  of  ^zecutions. 
An  ezeeation  though  tested  on  SuHiUy  is  amendable. 

A.  P.  HoldridgCt  for  the  -defendant,  moved  to  set  aside 
the  execution  issued  in  this  suit,  which  was  tested  on  ihe  Jiflh 
'day  of  July  which  was  Sunday^  and  made  returnable  on  the 
eleventh.  He  insisted  firsty  that  the  execution  should  have 
been  returnable  sixty  days  from  the  receipt  thereof  by  the 
sberifT,  Staiuiee  1840,  p.  334,  ^  24 ;  and  second,  that  being 
tested  on  Sundjay  the  writ  was  absolutely  void,  and  could 
not  be  amended.  The  suit  was  commenced  and  judgment 
recovered  in  1839. 

P.  Cagger  opposed  the  motion. 

By  the  Court,  Bronson,  J.  The  statute  referred  to  does 
not  affect  any  suit  or  proceeding  commenced  before  the  act 
took  ^effect  ^  38,  and  consequently  the  objection  that  there 
was  not  sufficient  time  between  the  teste  and  return  of  the 
execution,  is  not  well  taken.  This  point  was  decided  at  the 
last  motion  term. 

Although  tested  on  Sunday,  the  writ  was  not  absolutely 
void,  and  the  plaintiff  may  amend  on  paying  the  costs  of  this 
motion. 

Ordered  accordingly. 


I 
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The  North  Riyer  Bank  v«.  David  Rogers  6l  Savuel  D. 

llOGERS. 

October,  1840. 

A  power  o/oilomcy  authorizing  the  execution  of  mortgages^  bonds,  loarranU, 
bills,  notes,  ^.,  and  generally  to  do  all  things  whatsoever  relating  to  the 
concerns  and  busineea  of  the  constituent,  confers  authority  upon  the  at- 
toi^ney  to  execute  a  bond  and  warrant  tfaitom^  to  eonftss  judgmtsU  for 
a  bona  fide  debt  owing  by  the  constituent. 

Whether  this  court  have  power  to  grant  <  commission  to  a  person  residing 
in  a  foreign  place  to  take  an  affidavit,  where  an  affidavit  calinot  be  authen- 
ticated in  such  place  in  the  form*  f^^escribed  by  the  statute,  quert. 

This  was  a  motion  in  behalf  of  David  Rogers,  to  set  aside 
a  judgiBent  entered  as  upon  confession,  in  November,  1837. 
The  motion  was  founded  on  the  alleged  want  of  authority. 
The  counsel  for  David  Rogers  relied  on  his  affidavit,  which 
was  taken  before  the  Hon.  Fitz  Wilhelm  Didrickson,  judge 
and  recorder  of  the  town  court  of  Christianstadt,  in  the 
island  of  St.  Croix,  in  the  dominions  of  the  king  of  Den- 
mark, on  the  5th  day  of  May^  1840.  It  purported  to  have 
been  taken  at  Christianstadt^  where  the  deponent  then  resi* 
ded.  In  ihe  jurat  the  officer  styled  himself  judge  and  com- 
missioner, and  the  affidavit  was  taken  before  bim  under  a  com- 
mission issued  pursuant  to  a  rule  of  this  court  made  in  April 
term,  1840,  directed  to  him  for  the  special  purpose  of  author- 
king  the  taking  of  the  affidavit ;  it  being  alleged  that  there 
was  no  court  in  St.  Croix  having  a  seal,  and,  therefore,  no 
power  there  to  take  the  affidavit  whithin  the  words  of  the  2 
B.  S.aii;2ded.  <^33. 

The  affidavit  denied  authority  in  any  one  to  confess  the 
judgment ;  and  also  denied  all  knowledge  or  imformation 
that  it  had  been  entered,  until  April,  1839,  and  excused  the 
delay  in  making  the  motion  since  that  time. 

It  appeared  that  David  Rogers  was  formerly  a  member 
of  the  firm  of  David  Rogers  and  son,  composed  of  the  defen- 
dants, who  carried  on  business  in  the  city  of  New- York, 
and  as  such  firm  became  largely  indebted  to  the  plaintifls. 
That  David  Rogers  had  resided  at  St.  Croix  since  1833; 
his  son  Samuel  continuing  to  reside  in  the  city  of  New- York, 
from   that  time  to  the  tinoie  of  confessing  the  judgment. 
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During  the  latter  part  of  that  time  he  bad  acted  aoder  a 
warrant  of  attorney^  from  David  Rogers  in  eetlling  the  busi- 
ness of  the  firm,  which  had  become  much  indebted  to  vari- 
ous persons,  and  on  the  26th  of  December,  1836,  the  war- 
rant of  attorney  to  confess  the  judgment  in  question  with  a 
bond  in  the  penalty  of  $200,000  was  executed  by  Samuel 
D«  Rogers  in  the  name  of  himself  and  David  R<^ers.  This 
was  done  without  the  actual  knowledge  of  David  Rogers 
at  the  time ;  but  by  a  writing  dated  on  the  same,  26th  De- 
cember, signed  and  sealed  by  David  Rogers,  and  his  wife,  it 
was  recited  as  follows:  '^  Whereas,  I,  the  said  David  Rogers, 
heretofore  executed  in  due  form  of  l^w,  and  delivered  onto 
my  son,  Samuel  D.  Rogers,  of  &c.,  a  power  of  attorney, 
wherein  and  whereby  I  gave  to  my  said  attorney,  full  power 
and  authority,  for  me  and  in  my  name  and  place,  to  do,  per- 
form and  execute  whatever  in  his  judgment  might  appear 
most  advisable,  in  relation  to  all  my  afTaire  and  business^  and 
more  particularly  to  sell  oir  mortgage  all  or  any  part  of  my 
real  estate,  wheresoever  situated,  and  to  sign,  seal,  execute 
and  deliver  tfny  deed  of  conveyance,  mortgage  or  other  in- 
strument or  obligation  relating  thereto ;  and  in  my  name  to 
sign,  seal  and  deliver  any  custom  house  bond  or  other  bond 
or  obligation,  covenant,  warrant,  bill,  note,  check  or  other 
writings  whatsoever,  and  generally  to  do  all  things  whatso- 
ever, relating  to  my  concerns  and  business,  as  well  those 
that  were  particularly  specified  in  said  power,  as  those  that 
were  not;  and  whereas  the  power  so. executed  has  been  lost, 
&c.f  and  I  am  desirous  to  confirm  the  same,  and  also  all  the 
acts  and  proceedings  of  my  said  attorney  under  it;  there- 
fore, be  it  known  to  all  persona  that  Fthe  said  David  Rogers 
do,  by  these  presents,  ratify  the  said  power  of  attorney,  &c., 
and  fully  approve  of  and  confirm  all  and  every  act,  matter 
and  thing  whatsoever  done  or  to  be  hereafter  done  by  my 
said  attorney,  under  the  power  so  executed  to  him  as  afore- 
said."  T\\e  confirmation  then  contained  a  clause  authoriz- 
ing Samuel  D.  Rogers  to  execute  such  conveyances  as  should 
cut  off  the  contingent  claim  of  Susan,  the  wife  of  David 
Rogers,  to  dower  in  such  lands  as  Samuel  D.  Rogers  should 
mortgage. 
On  the  part  of  the  plaintiiTs,  several  depositions  were 
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read  tending  to  shew  that  David  Rogera  must  have  been 
informed  of  the  judgment  and  the  warrant  of  attorney  un- 
der whichiit  was  entered,  as  early  as  August,  1837,  or  at 
least  as  early  as  January,  1839  ;  and  that  he  bad  ratified 
»&e  same. , 

L.  H,  Sanford,  for  the  motion. 

J.  Edwards,  contra. 

SytAe  C!osirf,Caw£N,  J.  Without  deciding  tlie  question 
whether  this  court  had  power  to  grant  the  commission,  there 
seems  to  J^e  a  sufficient  answer  to  this  application  on  the 
merits.  The  language  of  the  power  from  David  to  Samuel  D. 
Rogers  is  very  broad  ;  and  although  a  bond  and  warrant  of 
attorney  to  confess  judgment  are  not  inserted  in  so  many 
words  at  full  length,  ihey  are,  it  appears  to  me,  clearly  com- 
prehended within  words  nearly  as  specific.  The  authority 
is,  among  other  things,  to  execute  any  bond,  warrant. or 
other  writing,  in  the  name  of  David  Rogers,  Even  if  these 
words  were  doubtful,  they  should  be  taken  most  strongly 
against  the  party  who  speaks  by  the  power.  But  they  are 
not  so.  They  are  arranged  among  various  securities  which 
Samuel  D.  Rogers  was  authorized  to  execute  with  a  view 
to  secure  debts  ;  and  it  is  difficult  to  conceive  what  was  in- 
tended  by  the  word  warrant  used  in  such  a  connection,  unless 
it  was  a  warrant  of  attorney  to  confess  judgment.  Such 
a  warrant  is  a  very  common  security,  and  the  only  differ- 
ence  between  that  and  the  other  instruments  enumerated, 
was,  that  it  might  be  a  better,  because  a  broader  security 
than  the 'bond  and  niortgage  confessedly  authorized  by  the 
power. 

This  motion  seems  to  have  been  made  mainly  on  the  doc- 
trine of  Ressiter  v.  Rossiter,  8  fVendell,  494,  that  a  general 
clause  in  a  power  of  attorney  shall  not  be  regarded  as  en- 
larging the  authority  specifically  delegated.  That  doctrine 
does  not  apply.  Had  the  word  warrant  been  omitted,  or 
had  it  been  clearly  used  in  such  connection  ais  to  confine  its 
meaning  to  a  custom-house  instrument  of  that  name,  or  to 
an  instrument  authorizing  a  distress  for  rent,  as  was  supposed' 
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by  the  defeBdaot's  counseli  there  woald  have  been  great 
plausibility  in  saying  that  the  words  other  wrUings,  or  the 
still  more  general  words  used  in  the  power  might  oome  shoil 
of  a  warrant  of  attorney.    But  that  ia  not  so. 

I  think  the  judgment  is  >sustainable  on  the  words  of  the 
power ;  and,  therefore,  it  is  iipt  necessary  to  decide  whether 
the  silence  and  the  conduct  of  D.  Rogers  may  be  taken  aa 
full  evidence  of  a  ratification.  There  ia  perhaps  enoi^ht  m 
the  case  to  warrant  a  jury  in  saying  that  there  was  a  ratifr- 
cation ;  and  I  certainly  wouid  not  ao  far  disregard  the  evi- 
dence going  to  establish  that,  as  to  set  aside  this  judgment 
without  the  verdict  of  a  jury  finding  against  the  evidence. 
But  the  question  raised  on  that  evidence  becomes  immater 
rial  in  the  view  I  take  of  the  written  power. 

Motion  denied,  with  costs. 


Pearson  v^.  Cole. 

Under  the  act  eoneeming  costs j  passed  Mmj  14,  1840,  unletf  the.  plaii 
recoyer  a  sum  exceeding  t^o  hundred  and  &fij  doUam,  in  an  action  for 
the  recovery  of  a  debt,  he  is  entitled  to  twihtkiris  only  of  the  amount 
prescribed  by  the  act. 

FrospeetiTe  charges  for  transcripts  of  the  judgment,  and  postage  of  the 
same,  cannot  be  taxed . 

Taxation  of  costs.  In  assumpsit^  the  plaintiff  recov? 
ered  a  verdict  for  $135.  "  The  commissioner  taxed  the  costa 
at  the  full  rate  allowed  by  the  act  of  1840,  p.  327,  ^  1,  re- 
fusing  to  deduct  one  third  under  *^  1 1 ,  sub.  2.  He  also  tax* 
ed  for  prospective  transcripts  and  postage  of  same,  $10. 

J.  Koofif  for  the  defendent,  moved  for  a  re-taiatioo.. 

E.  PearsoHj  contra. 

By  the  Court,  Cowem,  J.  The  second  subdivision  of  <^1 1 , 
allows  only  two-thirds  of  the  full  rate  of  fees  of  attorney 
and  counsel  in  cases  where  the  plaintiff  recovers  a  sum 
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which  carries  cotU  at  len  than  the  aaprenie  court  rate.  The 
facta  before  me  present  .one  of  those  cases^  and  the  deduction 
riiottld  haie  been  made  accordingly. 

It  does  not  become  necessary  to  settle  the  number  of  tran- 
scripts and  dockets  to  which  a  party  is  entitled  of  course. 
No  chaiges  for  disbursements  can  be  allowed  prospectively  ; 
for  none  are  allowed  by  statute,  without  an  affidavit  that  they 
hairebeen  actuaUy  incurred.  2  R.  S.  537,  ^  20.  The  taxa- 
tion for  prospective  transcripts  and  postage  must  accordingly 
be  Jtiicbsn  out  of  the  hi]I. 

Motion  granted. 


Ex  parte  The  Minhattan  Companf. 

The  ManhatUn  Compamy  in  the  city  of  New- York  have  not  the  power  to 
take  n.  public  street  or  any  part  thereof,  for  the  purpose  of  a  reservoir  to 
supply  the  city  with  water. 

It  seems  they  may  occopy  streets  temporarUy^  whilst  Ihying  aqneductSy&c. 

ItjSeems^  farther,  that  the  discretion  of  the  company  in  appropriating  pri- 
vate property  aabjeot  to  valaatioa  and  payment  of  damages,  will  not  be 
^ntroUed  by  the  supreme  court  on  a  motion  for  the  appointment  of  com- 
missioners of  estimate;  if  there  be  an  abuse  of  power,  the  party  aggrieved 
^iist  seek  his  remedy  otherwise. 

J.  iSZosson,  moved  that  the  court  appoint  commissioners 
of  estimate  to  value  a  certain  part  of  Cross^street^  in  the 
city  of  New-York^  which  the  Manhattan  Company  deemed 
necessary  for  the  purpose  of  locating  a  reservoir,  in  order  to 
supply  the  pity  wjtl^  water^  pursuant  to  their  charter  of  April 
^d,  1799. 

The  motion  was  opposed  by  P.  A.  Cowdny^  counsel  for 
Ihe  corporation  of  the  city,  and  by  W.  S.  Johnson,  in  behalf 
of  various  persons  claiming  to  own  the  fee  of  that  part  of 
Gross-street  sought  to  be  taken. 

By  the  Qmrtf  Cowen,  J.  The  counsel  for  the  city  cor- 
poration insists  that  the  charter  of  the  Manhattan  Company 
does  not  authorize  the  taking  of  streets  for  the  purpose  con* 
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templated,  and  I  think  the  motion  must  be  denied  on  thai 
ground.  The  company  are  rauthorized  bj  their  charter  to 
enter  into  and  upon,  and  freely  to  make  use  of  any  land 
which  they  shall  deem  necessary  for  the  purpose  of  con- 
ducting a  plentiful  suply  of  pure  and  wholesome  waler  U> 
the  city.  They  are  to  agree  with  the  owner  or  owners  of 
any  mills,  lands,  tenements  or  hereditaments  that  may  bo 
damaged  or  aflected  by  their  operations,  for  and  aboat  a 
reasonable  compensation,  &c»  for  such  mills,  <&c.  ^or  for  any 
damage  sustained  in  employii^,  diverting  or  obatrucling 
any  stream,  or  using  any  lands  ;  or  the  cutting,  laying,  rais^ 
ing  or  making  any  reservoirs,  aqueducts,  canals,  tseoches, 
pipes,  conduits,  &c.  and  in  case  of  disagreement,  thia  court 
or  a  judge  thereof  is  to  appoint  commissioners  of  estimate. 
It  is  entirely  obvious  that  land  may  be  obtained,  and  proba- 
bly sufficient  to  answer  all  the  purposes  of  the  company, 
without  permanently  obstructing  the  streets  of  the  city,  or 
any  part  of  them.  The  power  of  opening  streets,  and  tak- 
ing lands  for  that  purpose,  it  is  conceded,  haa  existed  in  the 
city  corporation,  from  a  time  long  anterior  to  the  passage 
of  the  act  creating  the  Manhattan  charter.  It  atill  exists. 
If  the  Manhattan  Company  have  the  power  to  take  streets 
for  reservoir^,  the  city  have  power  to  turn  round  and  take 
the  reservoirs  for  streets.  Thus  the  two  powers  would 
destroy  each  other.  But  there  is  no  need  of  placing  them 
in  conflict.  They  were  both  granted  by  different  statutes 
or  charters  emanating  from  the  same  authority ;  and  both 
should  be  so  construed  as  not  to  interfere  :  at  least  not 
aeriously.  Both  may  stand  together.  There  is  room 
enough  both  for  the  streets  of  the  city,  and  the  reservoirs, 
wells  and  aqueducts  of  the  Manhattan  Company.  And. 
when  one  corporation  has  lawfully  taken  land  for  its  own 
purposes,  the  other  ought  not  to  interfere  with  the  easement 
thus  acquired.  It  is  not  necessary  to  say,  in  the  case  at 
bar,  that  the  Manhattan  Company  may  not  temporarily  oc- 
cupy the  streets,  as  for  the  purpose  of  opening  fountains  or 
laying  subterranean  aqueducts,  in  such  a  way  that  the 
space  in  question  may  be  kept  open  above  for  street  pur- 
poses.    But  they  seek  to  do  more ;  to  take  the  fee  of  the 
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land  discharged  of  the  street,  ft  is  not  denied  that,  literally, 
their  charter  would  authorize  them  to  do  so.  On  the  other 
hand,  the  city  charter,  on  a  like  literal  construction,  would 
authorize  the  city  corporation  to  turn  round  and  take  back 
the  land  for  a  street.  It  results  in  an  absurdity,  which  the 
legislature  never  could  have  intended.  True,  they  have 
power  to  take  corporate,  as  well'  as  other  property  for  pub- 
lic use,  on  malyng  just  compensation  ;  and  if  there  were  no 
other  means'of  carrying  the  power  of  the  Manhattan  Com- 
pany into  effect,  that  circumstance  would  ftirnish  anargu- 
ment  that  the  legislature  intended  they  should  take  streets. 
The  Want  of  such  means  independently  of  the  streets  is, 
however,  not  pretended.  Nay,  more,  the  company  appear 
to  have  an  ample  resource  in  private  property ;  even  land  of* 
their  own,  contiguous  to  the  premises  in  question,  will  furnish 
them  with  a  place  equal  if  not  superior  to  the  place  claimed^ 
for  the  improvement  now  contemplated. 

It  is  not  necessary  to  inquire  whether  ih6  company  are 
confined  by  their  charter  to  the  bringing  of  water  from 
sources  without  the  city.  If  such  be  the  true  construction 
of  their  charter,  it  certainly  furnishes  another  objection  to 
the  granting  of  this  application ;  for  their  purpose  appears 
to  be  the  supply  of  water  from  sources  opened  or  to  be 
opened  within  the  city.  The  question  may  not  be  clear  of 
doubt ;  but  it  is  of  too  grave  a  character  to  be  decided 
without  necessity. 

Another  objection  is  the  alfeged  fact  that,  in  no  view,  is 
there  any  necessity  for  the  company  taking  this  land,  to  ob- 
tain a  supply  of  water,  or  attain  any  other  purpose  contem- 
plated by  their  charter.  It  is  therefore,  surmised,  that  they 
want  the  premises  for  the  purposes  of  private  speculation. 
The  legislature  seem  to  have  invested  them  with  a  discretion, 
nearly,  if  not  quite  absolute,  as  to  the  necessity  of  taking 
lands;  at  any  rate,  to  have  made  them  so  far  the  judges  in 
the  matter  that  we  cannot  arrest  them  on  this  preliminary 
application  ;  perhaps  in  no  form,  except  by  a  direct  proceed- 
ing for  the  abuse  of  their  powers.  But  here  also  is  a  ques- 
tion which  need  not  now  be  decided. 
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My  opinion  is,  that  the  application  should  be  denied,  on 
the];ground  that  their  power  does  not  extend  to  the  occupa- 
tion of  a  street  in  the  city,  or  any  part  of  a  street,  in  such  a 
way  as  permanently  to  obstruct  k  or  impair  its  usefulness  as 
a  public  way. 

Motion  denied. 


Ano^j. 

t^here  it  is  intended  to  apply  to  the  court  to  have  the  nam^  of  an  aUorney 
stricken  from  the  rolls,  the  proper  course  of  proceeding  is,  not  to  give 
notice  of  the  motion,  but  to  present  the  evidence  relied  on  to  the  court, 
who  will  direct  a  rule  to  show  cause  to  be  entered,  if  a  case  proper  for 
the  action  of  the  court  be  presented. 

A  motion  was  made  at  the  generaf  term,  that  the  name  of 
an  attorney  be  stricken  from  the  rolls  for  mal-practice.  No- 
tice of  the  motion  had  been  given,  and  the  attorney  appeared 
to  oppose.  The  court  was  disinclined  to  hear  the  motion, 
but  as  the  attorney  m&de  no  objection  to  the  manner  in 
which  the  matter  wa^presented,and  on  the  contrary^  desired 
the  motion  might  proceed,  the  parties  were  heard.  The 
court  took  the  papers,  and  at  a  subsequent  day  in  term  de- 
nied the  motion ;  observing,  however,  that  the  motion  had 
been  irregularly  brought  before  them.  That  the  proper 
course  of  proceeding  would  have  been  for  the  party  com- 
plaining to  have  presented  the  evidence  of  the  facts  upon 
which  he  relied,  and  the  court  would  then  have  looked  into 
it,  and  if  they  had  come  to  the  conclusion  that  the  interests  of 
the  public  or  the  honor  of  the  profession  required  such  pro- 
ceeding, they  would  have  directed  a  rule  to  shew  cause. 
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Oa  a  motion  for  a  second  trial  in  ejectment,  the  opposite  party  is  not  entitled 
to  eosts  for  appearing  to  oppose,  where  no  defence  is  made  to  the  motion. 

S.  t^eoefiSf  for  the  defendaDt,  moved  for  a  rale  ordering 
a  new  trial  in  an  action  of  ejectment^  in  pursuance  of  2  R. 
S.  309,  ^  37. 

JIf.  T.  Reynolds^  for  the  plaintiff,  asked  costs  for  appear- 
ing to  resist  motion,  but  made  no  opposition  to  the  motion 
on  the  merits. 

The  Court  granted  the  motion  e(  the  defendant  without 
costs  of  opposing. 


[end  of  cXses  of  practice.] 
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Russell  vs.  Minoe. 

Wherty  ander  a  eootnet  fo^ihe  lale  of  chattels,  a  delivery  of  a  portion  of 
the  property  eold  was  made  to  the  parehaser,  under  an  agreement  that  a 
note  should  be  ^ iven  for  the  whole  fuantUy  upon  the  delivery  of  the  resi' 
due  at  a  fntnre  day,  the  delivery  of  the  first  parcel  was  hkld  to  be  eon^ 
ditionmly  and  Uiat  on  the  delivery  of  the  residue  and  the  refusal  of  tha 
purchaser  to  give  the  note  and  to  4eiiver  up  the  first  parcel  on  demmndf 
an  action  oir^Uoin  for  the  wrongful  deieniion  might  be  sustained. 

Whether  the  right  of  property  in  the  first  parcel  would  have  passed  to  the 
purchaser  had  there  been  no  agreement  as -to  the  subsequent  giving  of 
the  note,  piere. 

Whether  a  Tendor  is  iMmnd  to  take  his  own  notes  in  payment,  where  the 
agreement  is  that  he  ahall  have  the  purchaser's  notes  poffoble  at  a  future 
day^  oo  that  he  may  negotiate  them  and  turn  them  into  cash,  quore, 

Erro|l  fr4»i]i  the  supreme  court.  Russell  brought  an  ao« 
tion  of  r^levin  against  Minor  for  a  large  quantity  of  paper, 
and  declared  in  the  deiinet  only.  Beach^  a  witness  for  the 
plaintiff,  testified  that  himself,  and  one  George  Hammeken 
and  John  W.  Kearney  were  manufacturers  of  paper  in 
the  county  of  Ulster,  doing  business  under  the  name  of 
'*  The  Saugerties  Paper  Manufacturing  Company."  About 
1st  September,  1833,  the  company  entered  into  a  contract 
with  Minor  to  furnish  him  2045  dollars  worth  of  paper,  of 
particular  descriptions,  at  specified  prices,  for  which  Minor 
was  to  give  his  note  at  six  months*  The  Company  being 
indebted  to  the  plaintiff  for  moneys  advanced  and  responsi- 
bilities incurred,  turned  out  to  him  the  paper  in  question, 
(whether  in  payment  in  whole  or  in  part,  or  as  security, 
does  not  appear,)  which  he  directed  the  witness  to  ship  and 
apply  upon    the  contract  made  with    the  defendant,  the 
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plaintiff  approving  of  a  sale  of  the  paper  on  credit^  to  the 
defendant.  The  paper  amountingi  at  the  prices  agreed  up- 
on, to  the  sum  of  $1321.25,  was  taken  to  the  defendant's 
place  of  business,  and  delivered  to  him  on  25th  SepUmber  ; 
the  witness  asked  the  defendant  to  give  his  note  for  the 
amount  of  the  parcel  thus  delivered,  to  which  he  answered, 
that  he  would  give  his  note  for  the  tohole  when  the  remainder 
was  brought^  and  the  parcel  now  delivered  could  remain  till 
then.  A  receipt  was  given  by  the  defendant  for  the  paper 
received  by  him.  On  the  second  day  of  October,  the  re- 
mainder of  the  paper  was  delivered,  when  the  witness, 
Beachf  demanded  of  the  defendant  a  note  for  the  whole 
quantity  delivered,  which  he  refused  to  give,  alleging  that 
he  held  notes  or  bills  against  the  Saugerties  Company.  A 
demand  of  the  paper  was  subsequently  made  and  refused  to 
be  complied  with.  The  defendant  was  not  told  that  the 
paper  belonged  to  the  plaintiff  untilthe  delivery  of  the  se- 
cond parcel.  Two  suits  were  brought  by  the  plaintiff:  one 
for  the  parcel  first  delivered,  which  is  this  suit,  and  the 
other  for  the  parcel  secondly  delivered.  In  this  suit  the 
plaintiff  was  nonsuited ;  in  the  other  he  recovered.  The 
plaintiff  asked  for  a  new  trial  in  this  suit,  which  was  refused 
by  the  supreme  court,  and  judgment  rendered  for  the  de- 
fendant. The  following  is  the  opinion  delivered  in  the 
supreme  court. 

By  the  Court,  Bronson,  J.  Whatever  right  the  plaintiff 
may  have  in  an  action  brought  to  recover  the  price  of  the 
goods,  I  think  he  shewed  no  ground  for  recovery  in  the  ac- 
tion of  replevin.  If  the  property  belonged  to  the  plaintiff, 
Beach,  as  his  agent,  and  by  his  direction,  delivered  it  to  the 
defendant  on  a  contract  of  sale  previously  made  with  The 
Saugerties  Company.  The  plaintiff's  name  was  not  men- 
tioned, and  there  was  no  condition  whatever  connected 
with  the  delivery.  When  the  second  parcel  was  delivered, 
a  controversy  arose  about  the  mode  of  payment,  but  that 
could  not  affect  the  absolute  delivery  of  this  parcel  seven 
days  before. 

When  the  defendant  was  asked  to  give  his  note,  he  re- 
plied that  he  would  give  his  note   for  the  whole  when  the 


ALBANY,  DECEMBER,  1838.  ggl 


Russell  V.  Minor. 


remainder  was  brought,  and  the  parcel  now  deli? erd  could 
remain  till  then.  The  plaintifTs  coansel  insists,  that  this 
made  a  condition  that  the  ^aper  was  to  remain  in  the  same 
sitaa'tion  until  all  was  received.  I  think  it  meant,  that  the 
giving  of  the  note  according  to  the  contract,  could  remain 
until  the  residue  of  the  paper  was  delivered,  and  nothing 
more.     New  trial  denied. 

The  plaintiif  sued  out  a  writ  of  error,  removing  the  re- 
cord into  this  court,  wherQ  the  cause  was  argued  by 

S.  Sherwood^  for  the  plaintiff  in  error. 

T.  Sedgwick,  jun.  for  the  defendant  in  error. 

Paints  for  the  plaintiff  in  error  : 

I.  The  paper  in  question,  amounting  to  $1321.25,  parcel 
of  a  lot  of  $2200,  was  sold  and  transferred  by  the  Sauger- 
ties  Paper  Manufacturing  Company  to  the  plaintiff,  and  by 
his  direction  delivered  at  defendant's  office,  25th  Septem* 
ber,  by  Beach,  his  agent,  and  where,  by  defendant's  request, 
this  parcel  was  permitted  to  "remain"  until  the  whole  was 
delivered. 

II.  The  delivery  tit  the  office  was  a  conditional  delivery, 
and  did  not  amount  to  a  sale,  until  the  condition  was  com- 
plied with.  fVoodworth  v.  Kissam,  15  Johns.  Rep.  186. 
Palmer  v.  Hand,  13  id.  734.  Haggerty  v.  Palmer,  6  Johns. 
Ch.  iJ.437.  Murray  v.  Burling,  10  Johns.  R.  172,  15  id. 
434.  Allison  v.  Matthetos,  3  id.  235.  Burk  v.  Grimshaw, 
1  Edward's  Ch.  146.  Keeler  v.  Fileld,  1  Paige,  312.  Cop- 
land V.  Bossent,  4  Wash.  C.  C  R.  588.  De  Wolf  v.  Bah- 
bel,  4  Mason,  289.  4  Mass.  R.  406.  Hussey  v.  Thornton^ 
4  Bam.  fy  Cress.  946. 

III.  It  ought  to  have  been  submitted  to  the  jury,  whether 
the  withholding  of  the  paper  in  the  manner  proved,  was  not 
a  fraudulent  detention  of  the  goods ;  and  under  the  circum- 
stances the  nonsuit  was  erroneous.  15  Johns.  R.  434.  3 
id.  235.     Harris  v.  Smith,  3  Serg,  fy  Rawle,  20. 


662  <^ASE  IN  THE  COURT  OF  ERRORS. 

RoBsell  ▼.  Minor. 

Points/or  the  defendant  in  error : 

I.  The  defendant  in  error  contracted  in  this  case  with 
the  Saogerties  Paper  Manufacturing  Company,  Kearney, 
Hammeken  and  Beach.  The  paper  in  question  was  made 
and  delivered  under  that  contract,  and  the  defendant  was 
ignorant  of  any  right  which  the  plaintiff  had,  if  any,  until 
long  after  the  deli? ery.  The  plaintiff,  therefore,  stands  in 
the  same  situation  with  Kearney,  Hammeken  and  Beach. 

II.  The  delivery  of  the  paper  in  question  was  complete 
and  unconditional  upon  defendant's  promise  to  give  his  note 
at  a  future  day.  The  property,  therefore,  passed,  and  re- 
plevin will  not  lie.  HasweU  v.  Huntj  ST.  ^.  231 .  Lupin 
v.  Marie,  6  fVenddl,  80.  Furneas  v.  Hone^  8  id.  256. 
Barrett  v.  Pritchard,  2  Pick.  515.  Carlton  v.  Sumner,  4 
id.  516.  Chapman  v.  Lathrop,  6  Cowen,  110.  Payne  v. 
ShadboU,  1  Campb.  427.  2  Kent's  Comm.  497.  Graham 
an  New  TWab,  p.  278,  et  seq.  Hoyt  v.  Oilman.  8  Mass  R. 
336.  Pratt  v.  Hull,  13  Johns.  R.  334.  Brook  v.  Wood, 
13  Price,  667. 

III.  The  defendant  was  not  bound  by  the  contract  to 
give  his  note  until  all  the  paper  was  delivered. 

IV.  The  plaintiff  himself  intended  to  complete  the  con- 
tract made  by  Kearney,  Beach  and  Hammeken,  and  the 
paper  was  delivered  with  his  consent.  This  suit  is  brought 
in  his  name  to  avoid  subjecting  himself  to  the  set-off, 
which  defendant  would  have  a  right  to  make,  and  which 
would  be  made,  if  a  suit  were  brought  in  the  name  of  Kear- 
ney, Beach  and  Hammeken,  for  goods  sold  and  delivered 
or  for  work,  labor  and  materials.  Chapman  v.  Lathrop,  6 
Cowen,  110. 

After  advisement,  the  following  opinions  were  delivered : 

By  Senator  Edwards.  The  principal  question  in  this 
case  appears  to  be,  wether  the  plaintiff  had  such  an  inter*- 
est  in  the  property  replevied  as  entitled  him  to  maintain 
the  action.  To  maintain  this  action  it  is  not  necessary  that 
he  should  have  the  absolute  interest  in  the  property  ;  a  special 
interest  which   would   entitle   him  to  possession   is  suffi- 
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cient  For  the  purposes  of  this  action,  therefore,  it  is  im^ 
material  whether  the  turning  out  of  the  property  to  the 
plaintiff  amounted  to  a  sale,  or  only  gave  him  a  qualified 
interest  to  secure  him  for  the  advances  he  had  made* 

It  appears  that  the  plaintiff  made  advances  which  enabled 
the  company  to  manufacture  the  imper  in  question,  and 
that  it  was  turned  out  to  secure  him  for  those  advances. 
This  gave  him  a  qualified  interest  in  the  property  to  the 
amount  he  had  advanced  for  the  company;  for  this  was 
previous  to  the  delivery  of  any  part  of  the  paper  to  the  de- 
fendant, and  no  interest  whatever  in  the  property  could  at- 
tach to  the  defendant  before  the  delivery  and  the  giving  of 
the  note  specified  in  the  agreement,  unless  the  giving  of 
the  note  was  waived.  As  the  plaintiff^  therefore,  had  a 
qualified  interest  which  was  suflicient  to  enable  him  to 
maintain  the  action,  did  he  by  any  act  of  his,  divest  him- 
self of  that  interest,  or  was  he  divested  of  it  by  any  act 
on  the  part  of  Beach,  his  agent  ?  The  delivery  of  the 
property  by  the  order  of  the  plaintiff,  on  the  contract 
with  the  defendant,  could  not  have  that  effect,  for  by 
the  terms  of  that  contract,  the  defendant  was  to  give 
his  note  payable  in  sit  months ;  and  had  it  been  given, 
the  note  could  have  been  transferred  to  the  plaintiff  be- 
fore due,  and  no  set-off  could  have  been  made  against 
it,  and  thereby  the  interest  the  plaintiff  had  in  the  prop- 
erty would  have  been  protected.  The  consent  of  the 
plaintiff,  therefore,  to  have  the  property  delivered  on  the 
contract  under  such  circumstances,  is  no  evidence  of  inten- 
tion on  his  part  to  abandon  his  interest  or  claim  in  it  For 
as  he  had  ordered  it  delivered  on  a  contract  already  made, 
one  of  the  terms  of  which  was  to  give  the  note,  he  had  no 
reason  to  expect  that  the  property  would  be  delivered  and 
the  right  of  property  changed,  unless  the  terms  of  the 
contract  were  complied  with  by  the  giving  of  the  note 
stipulated. 

Could  Beach  as  his  agent  divest  him  of  the  interest  he 
held  in  the  property  and  transfer  it  to  the  defendant  with- 
out bis  consent  ?  In  my  judgment  he  could  not.  As  agent, 
Beach  had  oo  such  authority.    He  was  a  special  agent,  and 
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all  the  authority  he  had  was  to  deliver  the  paper  on  the 
contract  already  made,  and  take  the  note  payable  in  six 
months ;  and  for  no  other  purpose  was  he  entrusted  with  the 
paper.  If  the  note  was  not  given  according  to  the  contract, 
be  was  not  even  authorized  to  deliver  the  paper,  and  any 
mich  delivery,  or  any  new  agreement  he  might  make  with- 
out authority,  could  not  affect  the  rights  of  the  plaintiff ;  be- 
ing a  special  agent  for  a  particular  purpose,  he  could  not 
proceed  beyond  the  scope  of  his  authority,  so  aa  to  affect 
the  rights  of  his  principal.  If  property  is  entrusted  to  a 
carrier,  and  he  turns  it  out  in  payment  of  his  own  debts, 
the  owner's  rights  are  not  thereby  affected. 

But  if  it  could  be  inferred,  from  the  nature  of  the  transac- 
tion, that  Beach  had  a  general  authority  as  ta  the  delivery 
of  the  property  in  question,,  did  he  exercise  that  authority 
so  as  to  change  the  rights  of  the  parties  I  Did  he  do  any  act 
which  could  legally  divest  the  plaintiff  of  his  interest  in  the 
property  ?  When,  on  the  delivery  of  property  sold,  an  act 
is  to  be  done  by  the  purchaser,  and  the  seller  delivers  the 
property  without  requiring  it  to  be  done,  the  delivery  is  a 
waiver,  and  the  property  is  transferred  to  the  purchaser, 
although  he  has  not  complied  with  the  terms  of  the  contract; 
Lupin  V.  Marie,  6  WendeU,  77  ^  HaawM  v.  flun/,  5  T.  R. 
231 ;.  Chapman  v.  Lathrop,  6  Cowen,  1 10 ;  2  Kent's  Com. 
496;.  but  w^ere  something  is  to  be  done  by  the  purchaser 
simultaneously  with  the  delivery,,  which  ha^  not  been  waiv- 
ed by  delij^ering  the  property  without  requiring  it  to  be 
done,  the  delivery  is  conditional  and  does  not  become  com- 
plete so-  as  to  change  the  right  of  property  until  the  condi- 
tion is  complied^  with,  although  the  vendee  get  the  possesh 
sion  of  the  goods ;.  for  possession  in  such  case  is  obtained 
under  an  expectation  on  the  part  of  the  vendor  that  the 
terms  of  the  contract  will  be  complied  with,  and  the  vendor 
does  not  thereby  part  with  his  lien  upon  the  property.  2 
Kent'e  Camm.  497.  Palmer  v.  Hand,  13  Jolms.  R.  435. 
Haggerty  v.  Palmer,  6  Johns.  Ch.  R.  437.  Hussey  v. 
Thornton,  4  Mass.  R.  405.  Keeler  v.  Field,  1  Paige,  315. 
Copelani  v.  Bosquet,  Wash.  C.  C.  R,  588.  When  the  de- 
livery of  property  is  a  waiver  of  the  condition,  it  must  be  so. 
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intended  bjr  the  parties  in  interest  or  their  authorized  agenfd 
ttt  the  time  of  delivery.  De  fVolfr.  Babbet,  4  Mason,  295. 
9  Serge,  fy  Ravole,  24.  Keeler  v.  Field,  I  Paige,  312.  In 
the  case  under  review,  the  agreement  the  company  made 
with  the  defendant  was  to  furnish  him  with  two  thousand 
and  forty-five  dollars  worth  of  paper  of  a  particular  deserip- 
tioo,  at  specified  prices,  for  which  he  was  to  give  his  note 
at  six  months.  The  condition,  therefore,  on  which  the  pa- 
per was  to  be  delivered,  was  the  giving  of  the  note  at  six 
months ;  was  this  condition  waived  by  the  delivery  ?  If  it 
was,  then  the  delivery  became  absolute  and  changed  the 
rights  of  the  parties,  and  the  plaintiff  cannot  sustain  his  ac- 
tbn.  On  the  25th  of  September  a  lot  or  parcel  of  the  pa- 
per was  deliverd  on  the  contract,  and  a  note  demanded  for 
the  amount ;  the  defendant  answered,  '^  he  would  give  his 
note  for  the  whole  when  the  remainder  was  brought,  and 
the  parcel  now  delivered  could  remain  until  then."  He  did 
not  therefore  object  to  the  giving  of  his  note  when  the  whole 
was  delivered  ;  but  on  the  contrary,  assented  to  it,  thereby 
recognizing  the  contract  even  down  to  this  late  period.  Nei- 
ther party,  therefore,  had  reason  to  suppose  from^  what  then 
took  phice,  that  the  right  of  having  the  note  for  the  whole 
amount,  when  the  whole  of  the  paper  should  be  delivered^ 
was  waived.  The  defendant  was  under  no  obligation  to 
give  his  note  for  the  parcel  delivered,  nor  had  Beach  or  the 
plaintiff  a  right  to  exact  it  until  they  had  complied  with  the 
terms  of  the  contract  on  their  pari  by  delivering  the  whole 
quantity*  The  agreement  did  not  require  him  to  give  his 
notes  for  the  separate  parcels  delivered,  but  he  was  to  give 
his  note  at  sit  months  for  the  two  thousand  and  forty-five 
dollars  worth  of  paper.  The  delivery  of  the  whole  quan- 
tity, therefore,  formed  a  condition  precedent  on  the  part  of 
the  vendor ;  and  although  Beach  left  the  first  parcel  without 
receiving  the  note,  he  waived  nothing,  for  he  had  not  then 
put  himself  in  a  condition  to  demand  the  note  he  was  to 
receive  by  the  terms  of  the  contract.  iSS^e  Chafnplin  v. 
Rowley,  18  Wendell,  181,  and  ihenote  appended  to  that  case. 

It  is  questionable   whether   property  which   consists   in 
heavy  and  cumbersome  articles,  which   from  their  nature 
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must  necessarily  be  delivered  at  different  times,  on  a  con- 
tract for  which  when  the  whole  delivery  is  complete,  the 
purchaser  is  to  give  his  note  or  pay  the  money,  or  do  some 
other  act,  to^fulfil  the  contract  on  his  part,  the  right  of  prop- 
erty in  the  separate  parcels  thus  delivered  becomes  changed, 
80  as  to  enable  the  purchaser  to  exercise  acts  of  ownership 
over  it  even  when  nothing  is  said-  about  it  at  the  time  of  de- 
livery. I  am  inclined  to  the  opinion  it  does  not,  and  that 
the  vendee,  while  the  property  is  in  a  state  of  being  thus 
delivered,  is  a  trustee  of  each  separate  parcel,  the  vendor 
still  retaining  his  lien  and  ownership  over  it.  Biit  this  is 
not  a  case  of  that  description ;  on  the  defendant'^  note  be^ 
ing  called  for,  on  a  delivery  of  a  part  of  the  paper,  he  de- 
clined compliance  on  the  ground  that  he  would  give  it  for 
the  whole,  when  the  remainder  was  delivered  ;  thereby  vir- 
tually denying  his  liability  to  give  his  note  for  a  part  of  the 
amount  he  was  by  the  contract  to  receive;  and  he  adds 
that  the  parcel  delivered  could  remain  until  then.  How 
remain  ?  Why  clearly,  as  it  then  was,  in  a  state  of  being  de- 
livered, waiting  the  remainder  which  was  to  make  up  the 
whole  quantity  which  was  to  entitle  the  company  to  the 
note  according  to  the  terms  of  the  contract.  It  appears  to 
me,  we  cannot  infer  from  any  thing  that  transpired  at  the 
time  the  first  parcel  was  delivered,  that  Beach  intended  to 
waive  any  of  the  terms  of  the  contract,  even  had  he  the 
power  of  doing  so ;  for  he  at  this  time  exacted  more  than 
be  was  authorized  by  its  terms  to  demand.  When  the  re- 
mainder was  delivered  and  the  right  to  demand  the  note 
according  to  the  terms  of  the  contract  accrued,  it  was  de- 
manded, and  had  that  demand  been  acceded  to  and  tiie 
note  given  accordingly,  the  right  of.  the  property  would  have 
been  changed ;  but  it  was  declined.  Nothing,  therefore, 
took  place  on  the  part  of  the  defendant  which  could  change 
the  right  of  property^  as  the  only  thing  that  could  have  effect- 
ed that  object  was  withheld  by  the  defendant,  although 
demanded.  No  interest  or  right  of  property,  therefore,  ever 
did  vest  in  him. 

The  receipt  given  could  not  change  the  nature  of  the 
transaction.     It  was  at  best  a  mere  memorandum  to  show 
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the  amount  of  -paper  received  from  the  company — but  could 
not  have  been  designed  or  intended  by  the  parties  to  change 
the  terms  of  the  contract :  nor  could  it  have  that  effect. 
Beach  being  a  special  agent  for  a  particular  purpose,  had 
not  the  authority  to  change  the  contract  without  the  consent 
of  the  plaintiff.  The  property  being  turned  out  to  the  plain- 
tiff, put  on  board,  and  ordered  to  be  delivered  on  the 
contract  then  already  made,  was  virtually  in  the  possession 
of  the  plaintiff,  and  that  possession  and  interest  was  not  le- 
gally changed^  as  the  note  which  alone  was  to  effect  that 
object  was  never  given  by  the  defendant,  but  declined, 
although  demanded  according  to  the  terms  of  the  contract. 
Being  of  the  opinion,  therefore,  that  the  plaintiff  had  a  right 
to  sustain  his  action,  I  an  for  reversing  the  judgment  of  the 
supreme  court. 

By  Senator  Waggr.  The  paper  in  question  in  this  suit 
was  turned  out  to  the  plaintiff  in  payment  of  advances  made 
by  him  to  the  manufacturer^  The  transaction  was  valid  as 
between  the  parties  to  it,  and  passed  the  title  of  the  prop- 
erty to  the  plaintiff,  who  as  regards  the  Saugertiea  Company^ 
bad  a  right  to  maintain  an  action  against  any  one  who 
should  interfere  with  it.  It  having  been  delivered  to  the 
defendant  under  a  contract  made  with  that  company,  with* 
out  disclosing  the  ownership,  does  not  take  away  the  plain- 
tiff's right  to  maintain  his  action  for  its  recovery,  unless  the 
fact  of  concealing  its  ownership  from  the  defendant  has  led 
him  to  put  himself  in  a  situation  in  relation  to  the  company 
by  which  he  has  sustained  injtwy,  and  which  he  would  other- 
wise have  avoided. 

It  is  true,  he  pretended  that  he  had  purchased  notes  or 
bills  against  the  company  with  which  he  intended  to  pay  for 
the  paper  on  its  delivery,  instead  of  performing  the  contract 
made  with  them,  by  giving  his  note  at  six  months.  But 
there  is  no  evidenbe  in  this  case,  that  he  owned  such  notes 
or  bills;  there  is  nothing  except  his  own  declaration  to  that 
effect.  Nor  is  it  clear  that  had  he  then  owned  the  notes  or 
bills  of  the  company,  that  he  would  have  had  the  right  to  urge 
the   possession  of  them  as  a  justification  of  his  conduct  in 
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refusing  to  perform  the  contract.  The  company  had  a  right 
to  insist  upon  a  performance  of  the  contract,  as  a  condition 
to  the  complete  .and  absolute  delivery  of  the  paper ;  and 
bad  he  thus  performed  by  giving  his  note  at  six  moathsy  that 
note  might  have  been  transferred  before  maturity  to  a  bona 
fide  purchaser  so  as  to  defeat  any  set-off  of  the  bills  or  notes 
of  the  coQipany  in  the  hands  of  the  defendant.  I  am  there- 
fore of  opinion  that  he  could  not,  even  as  against  the  Savr 
gerties  company ,  have  legally  set  up  this  defence  to  an  ao- 
tion  ;  and  if  he  could  not  have  defended  as  against  them,  U 
is  clear  that  he  cannot  do  so  as  to  the  plaintiff,  in  virbom  the 
title  of  the  property  had  vested  some  days  prior  to  its  ddivr 
ery,  by  a  valid  sale  made  by  the  company. 

Then  for  the  purpose  of  deciding  this  cause,  we  may  rc^ 
gard  this  action  as  having  been  instituted  in  the  names  of 
the  persons  constituting  the  Saugerties  company,  though  I 
think  the  right  of  the  plaintiff,  under  the  circumstances, 
somewhat  stronger  than  theirs.  If  they  could  htfve  sasb- 
tained  an  action,  there  can  be  no  doubt  that  the  judgment 
below  should  be  reversed. 

The  contract  was  for  the  delivery  of  a  certain  quantity  of 
paper,  for  which  the  defendant  was  to  give  bis  note  at  six 
months.  No  time  is  specified  in  the  contract  when  the  note 
was  to  be  given.  The  giving  of  the  notes,  and  the  delivery 
of  the  paper,  are  consequently  simultaneons  acts.  The  giv- 
ing of  the  note  on  the  delivery,  was  therefore  a  condition 
of  the  sale ;  and  the  delivery  of  the  paper  was  conditional, 
not  absolute,  unless  there  was  a  waiver  of  the  note  at  the 
time  of  the  delivery,  by  giving  up  the  possession  and  control 
of  the  property  and  onoitting  to  require  the  note.  In  CAop* 
man  y.Lathrop,  6  Cowen,  110,  it  was  decided  '*  that  where 
goods  are  sold  to  be  paid  for  in  cash,  no  time  being  agree4 
on  for  payment,  both  the  delivery  and  payment  are  simul- 
taneous acts,  and  the  vendor  may  refuse  to  deliver  without 
actual  payment,  the  latter  being  a  condition  of  the  sale." 
There  the  goods  were  delivered  without  exacting  payment 
at  the  time.  The  next  day  the  vendee's  clerk  called  to  pay 
for  them,  and  offered  a  note  endorsed  by  the  vendors  and 
properly  protested,  and  proposed  to  pay  the  balance  in  cash. 
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The  vendors  refused  to  receive  the  note ;  and  about  a  fort- 
night after,  demanded  the  property  of  the  vendee.  The 
court  held,  that  the  property  having  been  delivered  to  the 
purchaser  without  any  fraudulent  contrivance  on  his  part  to 
obtain  possession,  the  vendor,  under  the  circumstances,  had 
waived  the  condition  and  the  property  passed  to  the  vendee. 
It  however  decides  the  point,  that  the  delivery  and  pay- 
ment are  simultaneous  acts,  and  that  payment  unless  waiv- 
ed is  a  condition  to  the  passing  of  the  title.  Vide  also  Hag' 
gerty  v.  Palmer ,  6  Johns.  Ch.  R.  437 ;  Palmer  v.  Hann,  13 
Johns.  R.  434  ;  Keder  v.  Field,  1  Paige,  312. 

In  Haggerty  v.  Palmer,  goods  were  sold  at  auction  to  be 
paid  for  in  approved  endorsed  notes  at  four  and  six  months ; 
and  it  was  shown  to  be  the  usage  in  the  city  of  New-York, 
where  the  goods  were  sold  to  deliver  them  to  the  buyer 
when  called  for,  and  for  the  vendors  afterwards  to  send  for 
the  notes.  The  vendee,  after  he  had  received  the  goods,  • 
before  he  was  called  on  for  the  notes  according  to  the  terms 
of  the  sale,  stopped  payment  and  assigned  the  goods  to  pay 
favored  creditors.  Held,  "  that  the  delivery  of  the  goods 
was  conditional,  and  the  vendee  a  trustee  for  them  until  the 
notes  were  delivered."  In  Keeler  v.  Field,  where  a  mer- 
chant contracted  for  goods,  the  price  to  be  secured  by  his 
notes  endorsed  by  B.  &  C,  and  where  the  goods  in  the 
mean  time  were  forwarded  to  his  residence,  it  was  held 
**  that  the  property  was  not  changed  until  the  delivery  of 
the  notes."  In  Palmer  v.  Hand,  it  was  decided  "  that 
where  gbods  are  sold  to  be  paid  for  on  delivery,  if  on  the 
delivery  being  completed,  the  vendee  refuses  to  pay  for  them, 
the  vendor  has  a  lien  for  the  price,  and  may  resume  the 
possession  of  the  goods."  It  was  contended  on  the  argu- 
ment, that  the  doctrine  of  the  above  cases,  and  especially 
that  dt  Haggerty  v.  Palmer  was  overruled  by  this  courts  in- 
the  case  of  Furniss  v.  Hone,  8  Wendell,  247.  On  an  ex- 
amination of  that  case  it  will  be  found,  that  the  decision 
turned  upon  the  ground  that  the  defendant  in  his  answer 
denied  the  terms  upon  which  the  goods  were  alleged  in  the 
bill  to  have  been  delivered,  and  averred  that  the  goods  were 
bought  under  a  special   agreement  which   did   not   require 
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them  to  be  paid  for  on  delivery.  The  case  being  heard 
upon  bill  and  answer  without  proofs,  the  answer  'was  held 
conclusive.  The  case  of  Lupin  v.  Marie^  6  JVendM,  77, 
decided  in  this  court,  though  not  directly  in  point,  supports 
the  doctrine  that  where  notes  are  to  be  given  on  the  sale  of 
goods,  if  the  giving  of  them  be  not  waived  by  the  vendor, 
the  title  to  the  goods  does  not  vest  in  the  vendee.  The  ex- 
tent of  the  doctrine  as  contained  in  the  cases  of  Pahner  y. 
Hand  and  Haggeriy  v.  Palmer,  was  somewhat  doubted 
by  Mn  Justice  Cowen,  in  a  note  made  by  him  as  reporter 
to  the  case  of  Chapman  v.  Lathrop^  6  Cowen,  115;  and  bk 
doubts  were  principally  based  apon  the  case  of  Conyers  v* 
EnniSf  decided  by  Story,  J.  in  2  Mason,  336.  In  that  case 
Judge  Story  doubts  whether  the  vendor  has  at  any  time 
the  right  to  stop  or  reclaim  his  property  except  when  it  is 
strictly  in  transit ;  and  he  comments  with  some  considerable 
severity  upon  the  remarks  made  by  Lord  Hardwicke,  in 
Snell  V.  Prescott,  1  Atk.  245,  in  which  his  lordship  says, 
**  though  goods  are  even  delivered  to  the  principal,  I  could 
never  see  any  substantial  reason  why  the  original  proprie- 
tor, who  never  received  a  farthing,  should  be  obliged  to  quit 
all  claim  to  them  and  come  in  as  a  creditor  only,  for  a  shil« 
ling  perhaps  in  the  pound,  unless  the  law  goes  upon  the 
general  credit  the  bankrupt  has  gained  by  having  them  in 
bis  custody."  It  may  be  that  the  doctrine  to  the  extent 
laid  down  in  the  cases  referred  to  in  the  note  above  alluded 
\o,  would  be  dangerous,  but  it  has  never  been  overruled  by 
this  court ;  and  as  it  would  in  most  cases  promote  the  ends 
of  justice,  I  cannot  but  yield  it  my  assent.  If  it  may  be 
considered  as  modified  at  all  by  decisions,  in  other  cases,  it 
has  been  modified  only  to  this  extent :  that  the  property 
shall  be  considered  as  passing,  whenever,  from  the  circum- 
stances proved,  the  party  might  be  considered  as  trusting  to 
the  ability  and  readiness  of  the  vendee  to  perform  the  agree* 
ment  on  his  part,  and  had  therefore  waived  his  right  to  insist 
upon  strict  payment  or  performance  on  the  part  of  the  ven- 
dee, as  a  condition  to  passing  the  title. 

I  think  the  court  below  mistaken  in  supposing  the  first 
parcel  of  paper  to  be  delivered  absolutely  to  the  defendant, 
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without  any  conditicn  whatever.  It  is  true,  it  was  deliver- 
ed under  the  contract  made  with  the  manufacturers ;  yet, 
by  that  contract,  the  defendant  was  to  give  his  note  for  it 
at  BIX  months.  By  the  contract,  the  parties  evidently  con- 
templated that  the  whole  paper  would  be  delivered  at  the 
same  time,  and  the  note  thereupon  executed  by  the  defen- 
dant. The  paper  having  been  delivered  in  parcels,  the  de- 
fendant had  no  right  to  require,  that  the  first  parcel  should 
he  considered  as  delivered,  absolutely,  un^l  the  whole 
should  be  ready  for  delivery,  and  he  be  prepared  to  perform 
the  contract  on  his  part.  Beachy"^  one  of  the  Saugerties 
company,  attended  at  the  delivery  of  the  paper  in  question 
for  the  plaintiff,  and  before  it  was  all  delivered,  asked  the 
defendant  for  his  note  for  the  parcel,  to  which  he  answered, 
*^  that  he  would  give  his  note  for  the  whole  when  the  re- 
mainder was  brought,  and  the  parcel  now  delivered  could 
remain  till  then."  I  think  this  conversation  between  Beach 
and  the  defendant,  shows  that  the  owner  did  not  intend  to 
part  with  his  right  and  control  over  the  property  by  delivery 
until  the  note  was  given  ;  and  such  is  the  fair  construction 
of  the  language  used.  The  defendant  said  in  substance, 
although  you  have  put  this  property  into  my  store,  under  a 
contract  for  the  delivery  of  a  larger  quantity,  you  need  not  be 
considered  as  parting'^wiih^lhe  ownership,  until  the  remain- 
der shall  arrive,  and  I  be  ready  to  perform  the  contract,  by 
giving  my  note  for  the  whole ;  but  the  parcel  now  delivered 
may  remain  here  till  then,  your  property. 

The  property  remained  in  the  plaintiff  tunil  the  delivery 
of  the  second  parcel,  subject  to  become  the  absolute  prop- 
wty  of  the  defendant,  upon  his  giving  his  note,  according  to 
•the  terms  of  his  contract.  It  was,  then  a  conditional  deliv- 
ery ;  the  condition  of  which  never  having  been  performed, 
the  right  to  control  the  property  was  in  the  plaintiff,  at  the 
time  the  defendant  refused  his  note  on  the  delivery  of  the 
last  lot.  There  was  nothing  in  the  conduct  of  the  parties 
on  the  delivery  of  the  last  lot,  which  showed  Chat  the  ven- 
dor intended  to  part  with  the  title  to  the  property,  and  trust 
to  the  good  faith  of  the  defendant  to  perform  his  contract. 
On  the  contrary,  while  the  paper  was  in  the  act  of  being 
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delivered.  Beach  demanded  the  note  for  the  whole,  of  the 
defendant,  who  endeavored  to  put  him  off  till  morning,  un- 
der pretence  that  he  was  then  engaged,  and  could  not  attend 
to  it,  but  evidently  with  a  view  to  have  the  delivery  com- 
pleted, and  the  vendor  trust  to  his  promise  to  give  the  note 
in  the  morning.  He  then  endeavored  to  persuade  Beach  to 
go  away  and  call  again  in  fifteen  minutes,  which  he  de- 
clined, and  urged  an  immediate  settlement.  As  soon  as  the 
paper  was  all  put  into  the  store^  and  while  Beach  was  urg- 
ing the  defendant  to  give  his  note,  he  declined  upon  pre- 
tence of  having  notes 'or  bills  against  the  Saugerties  com- 
pany.- I  cannot  see  any  thing  in  the  conduct  of  Beach, 
who  acted  as  tlie  agent  for  the  vendor,  evincing  an  intention 
to  part  with  his  control  over  the  property  until  the  iiote  Was 
given.  The  plaintiflT,  therefore,  had  a  right  to  an  action  for 
the  kst  delivered  parcel,  upon  the  ground  that  he  had  never 
parted  with  the  possession,  except  upon  condition  that  the 
note  should  be  given  at  the  same  time.  If  he  could  main- 
lain  an  action  for  the  last  parcel^  there  can  be  no  good  rea- 
son why  he  should  not  be  able  to  recover  for  the  first  also. 
Its  conditional  delivery  was  to  become  absolute  only  on  the 
giving  the  note  for  the  whole. 

It  was  suggested  on  the  argument  by  the  chancellor,  that 
the  delivery  of  both  parcels  under  the  contract  was  an  en- 
tire transaction,  and  that  the  plaintiff  coi>ld  not  split  up  his 
cause  of  action  and  make  two  suits  of  it.  This  suggestion 
is  correct ;  and  if  the  defendant  had  taken  advantage  of  the 
objection  in  the  proper  manner.  Tie  might  have  availed  him- 
self of  it  in  his  defence.  But  to  make  it  available,  he  should 
have  pleaded  the  recovery  for  the  other  parcel  in  bar  of  the 
present  action.  He  cannot,  under  the  general  issue,  avail 
himself  of  this  defence. 

Some  doubts  were  suggested  in  the  opinion  of  the  court 
belovif,  in  relation  to  sustaining  this  peculiar /orm  of  actUm^ 
whatever  might  have  been  the  plaintiff's  right  to  recover 
the  value  of  the  property.  From  an  examination  of  the 
provisions  of  the  revised  statutes,  relative  to  the  action  of 
replevin,  I  think  this  action  well  brought.     The  aetion  lies 
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for  a  wrongful  detention,  bs  well  as  for  a  wrongful  taking. 
2  C.  S.  522. 

The  judge  erred  in  directing  the  plaintiff  to  be  nonsuited. 
I  am  therefore,  of  opinion  that  the  judgment  below  should 
be  reversed,  and  that  a  venire  de  novo  should  be  awarded. 

The  Chancellor  delivered  an  opinion  for  an  affirmance 
of  the  judgment  of  the  supreme  court,  but  the  reporter  not 
having  received  a  copy  of  the  opinion,  is  not  able  to  give  it 
to  the  profession. 

Upon  the  question  being  put.  Shall  this  judgment  be  re- 
versed 7  the  members  of  the  court  divided  as  follows : 

In  the  affirmative :  The  President  of  the  Senat<e,  (Hon. 
John  Tracy,)  and  Senators  Dickinson,  Downing,  Edwards, 
Hull,  Hunter,  Lacy,  Lawyer,  £.  P.  Livingston,  H.  A. 
Livingston,  Loomis,  Skinner,  Spraker,  Van  Dyck,  Wa- 
ger— 15. 

In  the  negative :  The  Chancellor,  and  Senators  Beck- 
with,  Lee,  Maynard,  Veplanck,  Willes — 6. 

Whereupon  the  judgment  of  the  supreme  court  was  re- 
versed, and  a  venire  de  novo  directed  to  be  issued.* 


*Thi8  ease  waa  decided  in  December  1833. 
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CONTAINED  IN  THIS  VOLUME. 


ACCORD  AND  SATISFACTION. 
See  Principal  and  Aoert,  3. 

ACTIONS  IN  GENERAL. 

1.  Where  an  accoantable  receipt  is  giv. 
en— by  which  the  receiptor  agrees  to 
pay  to  A  the  amount  of  a  note  to  be 
coflected  by  bim — part  in  cash  and 
part  in  goois^  no  demand  of  the  goods 

■  18  necessary,  if  the  receiptor  aAer  re- 
ceiving payment  of  the  note  insists 
upon  applying  the  money  to  a  demand 
owing  to  him  Dy  A.  and  another  person. 
WaUk  ▼.  Ostrandmr^  178 

2.  Although  the  receiptor  in  such  case 
had  a  joint  demand  against  A.  ajid 
Muek  third  person,  it  was  held  that  he 
■was  not  entitled  in  an  action  by  A. 
against  him  to  set  off  the  mooey  col- 
lected on  the  note.  id 

'3.  BaU  inerror  may  be  aoed  in  the  court 
in  which  the  writ  of  error  was  return, 
able  ;  the  action  is  not  confined  to  the 
43onrt  in  which  the  judgment  was  ren- 
dered.    Qallagher  v.  Flannetly^    612 

AFFIDAVIT  OF  MERITS. 
S—  Practigk,  17,  21,  22. 


AMENDMENTS. 

1.  On  leave  to  amend  a  scire  facias  the 
plaintiffs  are  not  at  liberty  to  add  new 
parties^  the  necessity  for  whose  join- 
der existed  previous  to  the  issuing  of 
the  writ ;  especially  will  they  not  be 
allowed  to  do  so  where  as  against  such 
neu>  parties  the  statute  of  limitations 
hes  attac  h  ed  •    WiUink  v.  Renwick,  608 

2.  Where  a  favor  is  granted  to  a  party 
on  condition  :  as  where  leave  is  given 
to  amend  on  payment  of  costs,  or  the 
likoi  he  must  at  his  peril  take  notice 
of  the  brder  of  the  court  without  wait- 
ins  to  be  served  with  a  copy  of  the 
rule.  id 

See  EiBcuTioN,5.  Plsas  Sl  Fleadings,2 

ARBITRATION  AND  AWARD. 

I  In  ti  submission  between  an  insurance 
company  and  a  party  assured,  in  res- 
pect to  a  loss,  and  an  award  of  a  sum 
of  money  to  the  assured,  the  arbitra- 
tors will  be  deemed  not  to  have  exceed" 
ed  their  authority  ia  directing  a  trans, 
fer  by  the  assured  of  his  claims  against 
another  company  for  a  loss,  as  the 
legal  intendment  is,  that  there  was  a 
double  insurance.  Jfichols  ▼.  The 
Rensselaer  County  Mutual  Ins,  Co.  125 

2.  Upon  suck  an  award,  it  is  not  neces- 
sary that  the  assured  should  aver  ait 
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agtir  qfperformanM  on  his  part,  if  there 
be  no  necessary  connection  between 
the  act  to  be  done  by  him,  and  the 
payment  of  the  money,  or  if  the  part 
of  the  award  which  directs  the  assign- 
ment be  void;  if  both  parts  of  the, 
award  be  valid,  each  party  is  entitled 
to  an  action  for  the  default  of  the 
other.  id 

3.  If  an  award  directs  the  performance 
4^ acts  by  hotk  parties^  and  the  award 

as  to  the  acts  to  be  done  by  one  of  the 
parties  is  void, and  the  void  part  is  the 
consideration  or  recompense  of  the 
thing  awarded  on  the  other  side,  the 
whole  award  fkils;  whether^an  offer 
to  perform  the  part  of  ^he  award  void 
for  uncertainty,  or  because  out  of  the 
submission,  would  remove  the  objec 
tion,  quere,  id 

4.  To  brinff  a  case,  however,  within  the 
above  rule,  it  mutt  be  manifest  that 
the  act  directed  to  be  performed  by 
one  party  in  respect  to  which  the 
award  is  bad,  is  the  consideration  of 
the  act  to  be  performed  on  the  other 

/  side  ;  every  intendment^being  in  favor 
of  the  award.  id 

5.  Although  the  rosts  of  an  arbitration 
are  not  in  terms  mentioned  in  a  sob- 
mission,  the  power  of  awarding  then^ 
is  incideut  to  the  authority  cpnferred 
upon  the  arbitrators.  id 

6.  In  awarding  costs,  a  direction  to  pay 
**  the  taxable  costs  of  the  witnesses" 
is  sufficiently  certain.  id 

7.  Where  moneys  are  directed  to  be  paid 
by  one  party  to  the  other ^ "no  demand 
is  necessary  before  suit.       -  id 

8.  When  no  time  is  specified  in  the  bond 
for  the  making  of  an  award,  it  may  be 
made  at  any  time  and  will  be  good,  id 

See  Damages,  ],  2. 


^  ASSUMPSIT. 

Where  personal  property,' e.  g.,  a  boat, 
was  sold  under  a  special  contract^  con- 
taining-specific  provisions  as  to  the 
mode  and  time  ot  payment,  and  as  to 
the  vendor  furnishing  the  purchaser 
with  freight,  it  was  hddy  that  the 
property  having  been  delivered  to  and 
used  by  the  purciiaser,  and  the  plain- 
tiff having  performed  all  that  he  had 
stipulated  to  do,  an  action  might  be 


sustained  on  a  general  imdAiUUwM  «#- 
sumpsit  for  the  price  of  the  property, 
and  that  it  was  not  necessary  to  de- 
clare specially,  Clark  v.  Fairddld^  576 

See  COAFORATIOBS,  1. 


ATTACHMENT. 

On  an  attaekment  for  not  returning  an 
execution,  if  the  coroner  returns  that 
the  sherijf  is  in  his  custody  upon  an 
execution  against  his  body,  the  court 
will  award  an  alias  attachment  and  a 
habeas  corpus  to  bring  op  the  sheriff. 
Anon,  635 


ATTORNEY. 

1.  X  power  of  attorney  authorizing  the 
execution  of  mortgages^  honds^  toar- 
rante,  bills^  notes,  fyc ,  and  generally 
to  do  all  things  whatsoever  relating 
to  the  concerns  and  business  of  the 

^constituent,  confers  aothority  upon 
the  attorney  to  execute  a  bond  and 
tDarrant  of  attorney  to  confess  judgment 
for  a  bona  fide  debt  owing  by  the  con- 
stitntent.  7%e  Jforth  Riser  Bank  t. 
Rogers^  649 

2.  Where  it  is  intended  to  apply  to  the 
court  to  have  the  name  of  an  attorney 
stricken  from  the  rolls,  the  proper 
course  of  proceeding  is,  not  to  give 
notice  of  the  motion,  but  to  present 
the  evidence  relied  on  to  the  court, 
who  will  direct  a  rule  to  show  cau^ 
to  be  entered,  if  a  case  proper  for  the 
action  of  tho  court  be  presented. 
Jinon.  656 
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BAIL,  (SPECIAL.) 

1.  Special  bail  may  apply  for  an  ex«fi«* 
rftur  on  the  ground  that  the  right  to 
imprison  the  principal  \9%b  abolished 
by  an  act  of  the  legislature  previous  to 
the  expiration  ofthe  time  within  which 
the  principal  might  have  been  surren* 
dered.     H'kiU  v.  Blake,  <613 

2.  Bail  have  no  right  to  ask  for  an  «x- 
onereiur  on  the  ground  ibat  the  prin- 
cipal was  not  originally  liable  to  arrc^ 
— on  that  ground  the  principal  alone 
will  be  heard.  id 
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BANKS. 

1.  On  demarrer  to  a  declaration  by  an 
msfloeiation  formed  under  the  "General 
Banking  Law  of  this  itate,  which  waa 
argued  in  the  supreme  court  at  the  July 
term,  1839,  and  decided  by  that  court  at 
the  following  October  term,  a  majority 
of  the  court  held,  that  the  «cl  to  antkarize 
the  business  Hjf  hanking^  paased  16th 
April,  1838,  i«  a  valid  and  conatitutional 
|aw,  on  the  aaaumptioa  that  it  reoeived 
the  assent  of  tioo-(Atrd«  of  the  meoibers 
elected  to  each  branch  of  the  legislature ; 
and  that  it  would  be  preaumed  to  have 
been  thus  passed^  until  the  fact  waa  de- 
nied by  plea ;  at  all  events  the  court  re- 
fused to  pass  upon  the  question  on  a  de- 
murrer to  a  declaration  by  an  association 
in  a  suit  for  the  recovery  of  a  debt.  All 
the  judges  concurred  in  the  opinion  thai 
associations  formed  under  the  act  are 
corporations.     Thomas  v.  Dakin^         0 

During  the  session  of  the  legislature 
in  the  winter  of  1840,  the  Court  for 
Ttfn-CoaRKCTioir  op  Errors  heard  two 
causes  argued,  which  had  been  brought 
up  by  writ  of  error  from  the  supreme 
«ourt,  presenting  the  same  questions 
which  arose  in  Thomas  v.  Dakin^  and 
the  decision  of  which  was  based  upon 
the  opinions  delivered  in  that  cause. 
The  cases  were  elaborately  argued  by 
counsel ;  and  after  advisementi  opinions 
were  delivered  by  the  Prebiu^ht  of 
THB  Senate,  the  Chancellor,  and 
Senator  Verplanck,  for  an  affirmance 
of  the  judgment  of  the  supreme  court, 
and  by  Senator  Root,  for  reversal.  The 
judgment  of  the  supreme  court  was  af- 
firmed^  by  a  vote  of  22  to  1.  Where- 
upon the  following  resolutions  were 
adopted : 

1.  «*  Resolved,  That  the  law  entitled 
***An  act  to  authorize  the  business  of 
"  banking,'  passed  Ibth  April,  1838,  is 
*'  valid,  and  was  constitutionally  enact- 
*'ed,  although  it  mav  not  have  received 
**  the  assent  of  two-tnirds  of  the  members 
'*  elected  to  each  branch  of  the  legisla- 
'^ture."  This  resolution  was  adopted 
by  a  vote  of  23  to  1 . 

2.  **  Resolvetf^  That  the  associations 
«( organised  in  conformity  with  the  pro- 
"  visions  of  the  act  entitled  *  An  act  to 
'^authoriie  the^  business  of  banking/ 
*<  passed  April  let,  1838,  are  not  bodies 
**  politic  or  corporate,  within  the  spirit 
^and  meaning  of  the  constitution.*' 
This  resolution  was  afiopted  by  a  vote 
of  22  to  3. 

The  causes  in  which  the  above  reso- 
lutions were  adopted,  are  *'  Warner  Sc 


Ray  V.  Beers,  President  of  the  Nortli 
American  Trust  and  Banking  Compa- 
ny," and  "  Bolander  v.  Stevens,  Presi- 
dent of -the  Bank  of  Commerce,  in  New 
York,"  which  will  be  reported  in  volume 
XXIll. 


BILLS  OF  EXCEPTIONS. 


See  Practice,  1,2. 


BILLS  OF  EXCHANGE   AND 
PROMISSORY  NOTES. 

1.  A  bank  receiving  for  eoUeetion  a  bill 
of  exchange  drawn  here,  upon  a  per- 
son residing  in  another  state,  is  liahU 
for  any  neglect  of  duty  occurring  in 
its  collection,  whether  arising  from 
the  default  of  its  officers  here,  its  cor-' 
respondents  abroad,  or  of  agents  em- 
ployed by  such  correspondents.*  5, 
^  M.  Allen  V.  The  Merchants*  Bank^ 

215 


*Upon  the  principal  point  decided  in 
this  case,  the  court  divided  14  to  10. 
Senator  Vebplanck  delivering  an  opin- 
ion for  reversal^  in  which  he  was  sup- 
ported by  thirteen  of  his  brethren^  and 
the  Chancellor  delivering  an  opinion 
in  fnvor  of  an  affirmance  of  the  judgment 
of  the  supreme  court  and  nine  senators 
concurring  with  him.  It  is  worthy  of 
remark,  that  in  a  late  case,  decided  in 
the  supreme  court  of  errors  of  the  state 
of  Connecticut^  the  report  of  which  waa 
published  probably  since  the  argument 
in  this  court,  the  same  doctrine  was  held 
by  the  judges  of  that  court  that  was  held 
by  the  supreme  court  and  by  the  chan- 
cellor of  this  state  as  to  a  bank  receiv- 
ing a  note  for  collection,  not  being  liable 
for  the  default  of  a  foreign  agent :  see 
East  Haddam  Bank  v.  Scovil^  12  Cemn. 
R.  303. 

2.  This  liability  may  be  varied,  howev- 
er, either  b^  express  contract  or  by  tm- 
pUcation  arising  from  general  usage  in 
respect  to  such  paper ;  it  is  competent, 
therefore,  for  the  bank  to  show  an  €X- 
press  contract,  varying  the  terms  of  its 
liability,  or  in  the  absence  of  a  judicial 
determination  upon  the  point  to  qhow 
that  by  the  usage  and  custom  of  the 
place,  a  bank  thus  receiving  foreign 
paper  is  liable  only  for  it^safe  trans- 
mission to  some  competent  agent,  and 
is  not  responsible  for  the  acts  or  omis- 
sions of  such  agtiut,  or  of  any  subor- 
dinates employed  Hy  him.  id 
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%,  The  inquiry,  however,  in  such  case  is 
not  as  to  the  opinion  of  merchants, 
faowoTer  general,  as  to  the  law  of  the 
case,  but  as  to  the  vsage  and  practice 

"  in  respect  to  such  transaciions,  or  the 
gtntral  understanding  of  merchants  as 
■to  the  nature  of  the  contract  cvidenc- 
ed  by  their  acts,  so  as  to  enable  the 
coart  to  give  the  contract  a  correct 
inusrpretatipn.  id 

4.  Where  a  debt  was  lost  by  the  omis- 
sion of  a  notary  to  give  notice  of  the 
non-acceptance  of  a  bill  presented 
before  maturity.  It  was  hjbld,  not 
to  excuse  a  bank  which  bad  received 
the  same  for  collection,  that,  by  the 
latomerckant  of  the  place  where  the 
bill  was  presented,  notice  of  non-ac- 
eeptanee  was  deemed    unnecessary ; 

,  but  that  on  the  contrary,  as  the  lex  loci 
eamtraeiug  governed  in  a  case  like  it, 
it  was  the  duty  of  the  bank  to  have 
given  the  necessary  in8truction3  to  its 
oorreepond  en  ts.  id 

6.  The  omission  to  give  notice  of  noiP 
acceptance  happening  through  the  de- 
fatilt  of  a  eammissioned  puSUe  officer, 
a  notary,  does  not  vary  the  rights  of 
the  parties:  pro  Hoc  vicCf  he  acted 
merely  as  the  agent  of  his  employers, 
and  not  in  his  ^jMU  capacity.         id 

See  Deed,  3.  PAETNERSHir,  1,  2, 3,  4, 5. 

BILL  OF  PARTICULARS, 
See  Fractici,  20. 


CERTIORARI, 
See  Hiohways,  4. 

CHANCERY. 

S6§  EviDIVOB,  4, 6. 

CONDITION. 
See  Damages,  4. 

CONSIDERATION. 

1.  Where  an  action  is  brought  for  breach 
of  a  contract,  whether  the  same  be 
sealed  or  not,  and  the  defendant  can 
show  that  the  plainiiff  has  not  per- 
formed the  contract  on  his  part,  ac- 
cording to  its  terms  or  spirit,  so  as  to 
entitle  him  to  a  cross-action,  he  may 


at  his  election,  instead  of  bringing  an 
action  in  his  turn,  recoupp  his  dama- 
ges arising  from  the  breach  committed 
by  the  plaintiffs,  whether  they  be  li- 
quidated or  not.  Ites  v.  Van  Epps^  155 

2.  It  seems,  however,  that  in  such  case* 
the  defendant  should  give  notice  with 
his  plea  of  his  intention  to  insist  upon 
the  right  of  recoupemeuL  id 

See  Patsitt,  2. 


CONSOLIDATION. 
See  Peacticb,  2, 3. 


CORPORATIONS. 

1.  An  action  of  assumpsit  lies  a^inst « 
^corporation  for  refusing  to  permit  a 
transfer  of  stock  upon  its  books ;  and 
the  measure  of  damages  is  the  full 
value  of  the  stock  at  its  highest  price 
at  any  time  between  the  refusal  and 
the  commencement  of  the  suit.     Quore. 

.  Might  not  the  time  have  been  extend* 
ed  to  the  day  of  trial  ?  The  CommeT" 
eial  Bank  jof  Buffalo  v.  Kortright^  348 

2.  A  blank  transfer  of  a  certificate  of 
stock,  where  the  holder  has  affixed 
his  name  and  seal  upon  the  back  of  the 
cert\£cate  is  valid  ;  and  the  transferee 
is  authorized  to  fill  it  up  by  writing  a 
transfer  and  a  power  of  attorney  over 
the  signature.  id 

3.  Proof  of  custom  as  lo  the  mode  of 
transfering  stock  is  admissible.        id 

m 

4.  A  corporation  is  bound  by  the  acta  of 
its  acknowledged  agents  in  the  com* 
mon  transactions  of  the  corporatioa, 
although  the  appointment  of  the 
agents  be  not  evidenced  by  the  records 
of  the  corporation.  id 

5.  A  transfer  of  stock  in  a  monied  cor- 
poration IS  good  as  between  the  ven- 
dor and  purchaser  although  not  regis- 
tered in  the  transfer%ook  of  the  cori* 
poration,  notwithstanding  a  statutory 
provision,  that  no  transfer  shall  be 
valid  unless  so  ~  registered  ;  the  evi- 
dence ofright  to  the  stock  as  between 
the  parties  themselves  not  being  with- 
in the  purview  of  the  statute.*        id 

*The  CuANCRLLoR  who  delivered  a 
dissenting  opinion  in  this  case,  holds 
that  where  the  charter  of  a  monied  cor- 
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pofatioD  contain 8  a  provision  that  no 
transfer  ofits  stock  shall  be  valid,  uniess 
registered  in  tfao  books  of  tbe  corpora- 
tion, that  an  unregistered  transfer  does 
not  cotivey  the  legal  title  to  tbe  stock, 
5at  merely  confers  an  equitable  interest 
in  it,  and  that,  subject  to  all  previously 
ezistine  equities.  He  further  holds,  thtot 
the  plaiBtifT  was  not  entitled  to  sustain 
an  action  at  law,  and  that  if  such  action 
did  lie,  tbe  utmost  extent  of  the  plain- 
tiff's claim  would  be  for  the  depreoia- 
tion  in  the  value  of  the  stock. 

6.  Where,  by  the  act  incorporating  an 
insurance  company,  the  management 
of  the  stock  and  anairs  of  the  corpora- 
tion is  given  to  a  board  of  twenty- 
three  directors  to  be  annually  elected, 
a  major  part  of  whom  by  the  act  are 
competent  to  the  transaction  of  all  the 
business  of  the  corporation,  and  an 
election  of  directors  takes  place  at 
which  only  23  persons  receive  a  plu- 
rality of  votes,  such  twenty-two  per- 
sons aredulyeiected,andtake  the  place 
of  their  predecessors,  notwithstand- 
ing that  it  chanced  that  the  full  num- 
ber of  twenty-three  directors  was  not 
filled  up.  In  the  matter  of  the  Union 
Insurance  Co.  591 

7.  Where,  uder  such  circumstances,  the 
old  board  conceived  that  the  election 
had  wliolly  failed,  and  a  second  elec- 
tion was  held  by  their  order,  at  which 
twenty-three  directors  were  chosen, 
this  court,  upon  the  sammary  appli- 
cation authorized  by  statute,  set  aside 
the  second  ejection,  declared  the 
twenty-two  directors  first  chosen  duly 
elected,  and  ordered  a  new  election 

^to  supply  the  vacancy  of  the  one 
director  who  was  not  chosen  at  the 
first  election.  id 

8.  Application  was  made  to  the  court 
I  previous  to  the  second  election  to  de- 
clare the  twenty-two  persons  chosen 
directors  of  the  company,  and  to 
direct  the  election  of  one  additional 
director;  but  the  court  refused  to  act 
Tipon  it,  considering  the  proceeding 
premature.  id 

9.  It  seems,  that  the  stockholders,  with- 
out any  order  of  the  court,  have  the 
power  to  fill  up  a  vacancy  happening 
onder  the  above  circumstances ;  and 
further,  that  on  the  neglect  of  the 
board  to  make  order  for  an  election 
to  svpply  such  vacancy,  that  a  vumda- 
mus  would  lie.  id 

10.  Th0  Manhattan  Company  in  the  city 


of  New-Tork,  have  not  the  power  to 
take  a  public  street  or  any  part  there- 
of,, for  the  purpose  of  a  reservoir  to 
supply  the  city  with  water.  Ex  parte 
the  Manhatten  Co.^  653 

11.  It  seems  they  may  occupy  streeta 
temporarily,  whilst  laying  aqueducts, 
&c.  id 

12.  It  seems,  further,  that  the  diteretion 
of  the  company  in  appropriating  pri- 
vate property  subject  to  valuation  and 
payment  of  damages,  will  not  be  con- 
trolled by  the  supreme  coart  on  a  mo- 
tion for  the  appointment  of  commia. 
aioners  of  estimate ;  if  there  be  an 
abuse  of  power,  the  party  aggrieved 
must  seek  his  remedy  otherwise,     id 

See  Bakxs,  1. 

COSTS. 

1.  Under  the  act  concerning  Costs,  pass, 
ed  May  14, 1840,  unless  the  plaintiflf 

0  recover  a  sum  exceeding  two  hundred 
^    and  fifty  dollars,  iii  an  action  for  the 
recovery  of  a  debt,  ho  is  entitled  to 
two-tbirds  only  of  the  amount  prescrib- 
ed by  the  act.    Petirsoii  v.  Co/e,    652 

2.  Prospective  charges  for  transeripta 
of  the  judgment,  and  postage  of  the 
same,  cannot  be  taxed.  id 

See  ExscuTORS  and  Adwivi0tiutobs, 
1,2,3,4,6,7. 


COVENANT. 
See  Damaoxs,  4. 


CRIMINAL  LAW. 

1.  An  indictment  for  murder  at  the 
common  law  viz:  charging  the  act  to 
have  been  done  with  malice  afore" 
thought^  is  not  vitiated  by  the  addition 
of  the  words,  that  the  act  was  done 
from  a  premeditated  design  \o  effect 
the  death  of  the  deceased ;  such  latter 
words  may  be  rejected  as  surplusage. 
The  Peopte  v.  IVhUe,  167 

2.  An  entry  endorsed  on  an  inquisition 
of  murder  taken  by  a  coroner,  pur- 
porting to  be  the  examination  of  wit- 
nesses, will  not  be  recognized  as  duly 
taken  under  the  statute  if  it  have  not 
a  jurat  or  certificate  of  the  coroner, 
that  the  witnesses  weic  sworn,  and  it 
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be  not  shown  to  be  in  the  band  writing' 
of  the  coroner,  or  taken  under  his  di- 
rection, and  that  the  witnesses  were 
in  fact  sworn,  and  that  their  testimo- 
ny is  stated  truly.  id 

3.  It  seeois  that  depositions  taken  in 
pencil,  instead  of  being  properly  writ- 
ten out,  would  not  be  considered  as 
taken  in  compliance  with  the  statute. 

id 

4.  The  fact  that  a  jadge  in  his  charge 
to  a  jury  in  a  criminal  case,  afler  allud' 
ing  to  the  influence  of  proof  of  good 
character  in  a  doubtful  case,  called 
the  attention  of  the  jury  to  the  want 
of  such  proof  in  the  case  before  them, 
is  no  cause  for  granting  a  new  trial 
where  in  other  respects  the  charge  is 
unexceptionable.  id 

5.  The  associate  judge  of  the  common 
pleas  of  the  city  of  New-York,  ap- 
pointed under  and  by  virtue  ofthe  act 
of  1st  April,  1839,  has  authority,  two 
aldermen  ofthe  city  being  associated 
with  him,  to  hold  a  court  of  oyer  and 
terminer  in  that  city.  id 

6.  Where  a  trial  is  commenced  in  the 
oyer  and  terminer  of  New- York,  the 
circuit  judge,  the  associate  judge,  and 
two  aldermen  presiding,  and  Uie  cir- 
cuit judge  retires  from  the  bench  dur- 
ing the  progress  of  the  trial,  and  does 
not  again  return  whilst  it  continues, 
the  trial  is  notwithstanding  regular, 
and  if  a  conviction  takes  place,  the 
sentence  of  the  law  will  not  be  sus- 
pended on  account  of  suehr  departure 
of  the  oircttit  judge.  id 


D 


DAMAGES. 


of  such  damages,  they  could  be  enfor- 
ced only  for  not  performing  the  award 
when  made.    Hoag  t.  MeGinniSy  163 

2.  It  seems,  however,  that  even  in  the 
case  of  the  non-performance  of  the 
award,  the  sum  specified  in  the  sub- 
mission would  be  considered  only  a> 
a  penalty,  and  not  as  liquidated  dama- 
ges ;  ttiat  in  such  cases  the  specified 
sum  will  not  be  held  as  liqni dated 
damages,  except  where  it  is  manifest 
the  parties  so  intended,  and  where  it 
is  difficult  if  not  impossible  from  the 
circumstances  of  the  case  for  a  jury 
to  arrive  at  a  satisfhctory  conclusion 
as  to  the  amount  of  damages  to  be  al- 
lowed, id 

3.  Whether  a  sum  agreed  upon  by  tiie 
parties  to  a  contract  as  the  measure 
of  damages,  shall  be  considered  as 
liquidated  damages,  or  only  as  i^  Pen- 
alty, depends  upon  the  intent  of  the 
parties  and  the  peculiar  circumstances 
of  the  subject  matter  of  the  contract ; 
if  the  damages  must  necssarily  be 
wholly    uncertain  and  incapable    of 
estimation,  the  party  failing  to  per- 
fbrm  will  be  held  to  pay  the  stipulated 
sum  as  liquidated  damag0ft,and  it  was 
accordingly  held,  where  the  plaintiffs 
gave    $3000  for  the  patronage  and 
good  will  of  a  newspaper  establish- 
ment, and  $500  for  the  type  and  print- 
ing apparatus,    and    the  defendants 
(the  vendors^  covenanted  that  they 
would  not  publish  or  aid  or  assist  in 
publishing  a  rival  paper,  and  fixed  the 
measure  of  daroasres  for  a  violation  of 
their  covenant  at  $3000,  and  did  sub- 
sequently aid  and  assist  in  the  publi- 
cation of  such  paper,  that  the  plain- 
tifis  were  entitled  to  recover  the  whole 
sum  of  ^^3000,  as  liquidated  damages. 
Williams  v.  Dakin^  201 


1.  Where  parties  entered  into  a  submis- 
sion to  arbitration,  and  bound  them- 
selves in  a  penalty  of  a  specified  sum 
as  stipulated  damages,  to  be  paid  by 
the  party  failing  in  performance ;  and 
the  submission  contained  a  stipulation 
that  one  of  the  parties  shfiuld  give  no- 
tice of  five  days  to  the  other  of  the 
ti^e  of  the  meeting  of  the  arbitrators, 
it  was  held,  in  an  action  brouffht  on^ 
the  submission,  assigning  as  a  bre>u:h 
the  omission  to  give  such  notice,  that 
the  liquidated  damages  could  not  i>e 
recovered  for  such  omission,  and  if 
the  party  was  liable  for  the  payment 


4.  Although  where  an  estate  is  granted 
subject  to  a  condition,  and  the  gnn- 
tee  is  released  from  a  part  thereof,  the 
whole  condition  irgone,  the  same  rule 
does  not  prevail  in  respect  to  a  cove- 
nant not  coupled  with  a  condition ; 
and  it  was  accordingly  held,  in  this 
ease,  where  the  plaintiffs  released  the* 
defendants  from  their  covenant  so  far 
as  to  permit  theni  to  phblish  a  paper 
of  a  peculiar  character,  that  such  re- 
lease did  not  excuse  them  for  subse- 
quently publishing  or  aiding  in  the 
publication  of  a  paper  different  from 
that  specified  in  the  release.  id 

See  CoVHDERATIOir,  1.  COBPORATIOFt,! 
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DEDICATION. 

See  EASxHXirTS. 

DEED. 

1.  An  alteration  in  a  deed  though  made 
subsequent  to  its  execution  by  the 
grantee  himself  does  not  avoid  it,  if 
under  the  dieed  a  legal  title  became 
▼ested  in  the  grantee  bj  transmuta- 
tion of  possession,  either  by  livery  of 
seizin  or  by  the  operation  of  the  stat- 
ute of  uses.    Berrick  v.  Maliny 

388 

9.  It  is  otherwise,  hoi^ever,  when  an 
action  n  blrought  upon  the  deed  for  a 
breach  of  the  covenants  therein,  or 
upon  a  bond  or  other  sealed  instru- 
ment ;  then  upon  the  plea  of  jton  est 
/scftciH,  the  plaintiff  is  bound  to  show 
it  to  be  the  deed  of  the  party  prosecut- 
ed, and  if  there  has  been  an  alteration 
of  the  instrument,  it  must  be  satisfac- 
torily explained.  id 

3.  So  also  if  an  alteration  app^srs"  on  the 
fiiee  <Sf  a  biU  of  exchange  or  promis- 
sory note,  the  plaintiff  in  an  action 
for  its  recovery,  is  bound  to  give  evi- 
dence in  explanationr.  id 

4.  Wh^re  the  alteration  in  a  Tleed  is  ma' 
<erui/,  the  party  seeking  to  enforce  it, 
is  bound  to  give  some  explanation  as 
to  the  apparent  alteration,  oven  if  the 
deed  be  of  mare  than  30  years  stand- 
fng,-and  is  offered  in  eviderrce  with- 
out proof,  as  an  ancient  deed.  So  t4 
seems,  explanation  may  be  required 
where  the  deed  is  proved  without  pro- 
dcrclngand  examin.ing  the  subscribing 
witnesses;  and  if  it  be  not  given,  a 
jury  will  be  warranted  in  finding  in 
opposition  to  that  part  of  the  deed  ap- 
pBATtng  to  be  altered,  if  the  apparent 
alteration  be  of  such  a  character  as  to 
create  a  strong  suspicion  that  it  had 
hetn  fraudulently  made.  id 

5.  It  seemSf  howe.ver,-  that  where  there 
is  a  mef  e  int^lineaiion  in  a  deed  with- 
out any  thing  to  excite  suspicion  that 
it  was  not  made  at  the  time  that  the 
deed  was  drawn  and  executed,  the 
reasonable  presumption  is,  that  it  was 
made  before  the  deed  was  executed. 

id 

6.  The  principal  question  is  this  case 
was  as  to  the  effect  of  the  recording  act 
of  1813,  upon  a  deed  executed  in  1802, 
conveying  lands  situate  in  the  county 


of  St.  Lawrence,  Senator  VJCrpliiick, 
in  delivering  his  opinion  for  affirm' 
ance,  concurs  in  the  views  of  the 
Chancellor  as  set  forfh  in  6  Paige,  327, 
etseq.  that  this  dase  cannot  be  con- 
sidered toithin  the  meaning  of  the  act, 
but  dissents  from  the  opinion  of  the 
chancellor  in  an  important  particular : 
holding  that  it  is  not  competent  (o  the 
legislature  to  pass  an  act  declaring  a 
deed,  which  previous  to  the  passage 
of  the  act  was  a  good  and  valid  con. 
veyance  of  lands^  fraudulent  and  void 
unless  recorded  previous  to  the  re- 
cording of  a  subsequent  deed  or  con- 
veyance chained  by  a  bona  fide  pur- 
chaser or  mortgagiee.  Variclc's  ex'rs 
V.  Briggs.  543 

D^MURRElt!. 
See  PRAcrrici,  12, 15 

DEVISE. 

•    » 

.  Where  a  testator  devises  aU  his  real 
and  personal  estate,  giving  the  devisee 
power  of  unqualified  disposition  of  the 
property  devised,  the  devisee  takes  a 
fee  simple  absolute  in  the  real  estate, 
although  there  be  no  words  of  limita- 
tion applicable  to  such  devisey^  and 
notwithstanding  that  by  a  subsequent 
clause  in  the  will  a  limitation  over  is 
created  in  favor  of  another  person,  as 
to  so  much  of  the  property  given  to 
the  first  devisee  as  may  remain  at  the 
decease  of  the  first  taker.  Helmer  v. 
Shoemaker  f'  137 

2.  Wberd  a  testator  gives  all  his  back 
lands  to  certain  devisees,  parol  evid- 
ence is  admissible  to  designate  the  pre* 
mises,  as  by  showing  that  certain 
lands  owned  by  him,  were  called  and 
known  by  that  designation  by  him, 
his  family  and  neighbors.  Ryerss  v. 
Wheeler,  148 

,  Declarations  of  the  testator  at  the 
time  of  the  making  of  the  will,  ex- 
plaining the  meaning  ofthe  terms,  or 
defining  the  property  intended  to  be 
devised,  cannot  be  received  in  evi- 
dence ;  but  if  made  before  or  after  the 
execution  of  the  will,  proof  of  such 
declaratioBs  is  admissible.  id 

.  The  rule  that  to  be  valid,  a  will  or 
other  writing  must  be  certain  in  itself, 
applies  only  to  such  particulars,  as  do 
not  in  their  own  nature  refer  to  any 
thing  dehors  the  instrument  in  ques- 
tion, id 
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DISCOVERY  OF  BOOKS. 

See  Practice,  18. 


DOWER. 

Whether  the  inchoate  right  of  dower  of 
the  wife  of  a  tenant  in  common  in 
lands  ordered  to  be  sold  in  a  partition 
suitj  though  she  be  mode  a  party  ity 
the  sait,  is  affected  under  the  provi- 
sions  of  our  statute  by  a  sale  in  pur- 
suance of  such  order,  so  as  to  bar  a 
recovery  in  an  action  of  dower  upon 
the  death  of  the  husband,  quere.'* 
Jackson  v.  Edwards,  498. 


*  When  this  question  was  before  the 
Vice  Chancellor  of  the  first  circuit, 
he  held  that  the  inchoate  right  of  dower 
would  not  be  barred  by  a  sale  in  parti- 
tion, although  the  wife  was  made  a  par- 
ty to  the  suit.  The  Chancellor  liow- 
erer,  on  appeal,  held  that  such  right 
would  be  barred,  and  that  the  interest 
of  the  wife  may  be  protected  by  the 
court  by  an  investment  of  a  portion  of 
the  proceeds  of  the  sale,  equal  to  the 
yalue  of  her  interest  in  the  land.  In 
the  court  for  the  correction  of  errors  but 
two  opinions  were  delivered,  and  upon 
this  question,  the  members  of  the  court 
who  delivered  the  same  differ;  Judge 
Bronson  doubts  whether  the  right  of 
the  wife  would  be  barred,  and  questions 
the  authority  of  the  courts  to  direct  in- 
▼estments  for  her  indemnity  ;  whilst  on 
the  other  hand,  Senator  Verplanck 
fully  concurs  in  the  yiew  of  the  chan- 
cellor. 

DRUNKARDS. 

1.  Long  continued  inebriety,  although 
resulting  in  occasional  insanity,  does 
not  require  proof  of  a  lucid  interval  to 
give  validity  to  the  acts  of  the  drunk- 
ard, as  is  required  where  general  in- 
sanity is  proved  on  a  question  of  de. 
visavit  vet  nan.  Where  the  indul- 
gence has  produced  permanent  de- 
rangement of  mind,  it  would  be  other- 
wise, it  seems.    Gardner  v.  Gardner^ 

526 

2.  The  act  of  a  party  addicted  to  intem- 
perance, in  disposing  of  his  property, 
will  not  be  invalidated  on  the  ground 
oT  undue  influence  exercised  over  him 
by  the  inmates  of  his  family,  where 
the  influence  arises  from  kind  offices 
springing  from  attachment  or  affec 


tion  ;  to  vitiate  the  act,  the  influence 
must  be  shown  to  have  arisen  froni 
threats f force  or  coercion^  destroying 
free-agency,  and  the  boon  to  have 
been  obtained  by  such  coercion,  or  by 
importunity  that  could  not  be  resist- 
ed—producing compliance  for  the  sake 
of  peace.  t^ 

See  HusBASD  ahd  Wirs,  3,  4. 


E 

EASEMENTS,  (PUBLIC.) 

The  puhlis  have  not  the  right,  against 
the  will  of  the  owner,  to  use  and  oc- 
cupy his  soil  adjoining  navigable  wa- 
ters, as  a  public  landing  and  place  of 
deposit  of  property  in  its  transit  to  and 
from  vessels  navigating  such  waters, 
although  such  vser  has  been  continu- 
ed upward*  of  twenty  years,  with  the 
knowledge  of  the  owner.*  Post  v. 
Pearsall^  425 


*  The  supreme  court  held,  when  tliii 
case  was  before  them,that  the  doctrine  of 
dedication  of  highways,  streets  and  other 
easements  in  nature  of  public  ways,  did 
not  extend  to  public  landings.  The  judg- 
ment of  that  court  was  affirmed  in  the 
court  for  the  correction  of  errors.  Opin. 
ions  were  delivered  by  five  of  the  mem- 
bers of  the  court ;  four   for  affirmance 
and  one  for  reversal  of  the  judgment  of 
the  supreme  court.     The  Crakckllor 
and  5enalor«  Edwards  and  LivmaSTOH 
held  that  the  principle  of  dedication  of 
highways   and   of   streets    and   public 
squares  in  cities  and  villages  did  not  ex- 
tend to  public  landings,  and  therefore 
they   were    in   favor  of  affirming    the 
judgment  below.     Senator  Verplarck, 
although  concurring  in  the  judgment  of 
affirmance,  held   that  the  principle  of 
dedfcatioir  of  highways  and  streets  ap- 
plies to  every  use  or  easement  in  land, 
which  can  be  of  any  service,  conveni- 
ence or  pleasure  to  the  community  at 
large,    and    that   consequently    public 
landings  are  the  subjects  of  deiKcation. 
He  however  further  held,  that  uMna/ene^ 
though  admissible.' as  evidence  in  eor- 
roboration  of  other,  proof  of  actual  dedi- 
cation by  the  deebarations  or  acts  of  the 
owner  of  the  soil,  is  notenouglhift  itself 
to  waff'ant  the  presumption  of  a  dedica- 
tion of  easements,  other  than  highways, 
streets  and  places  in   nftture  of  public 
ways.      Senator    Furmah   agrees   with 
Senator  Verplanck  as  to  the  extension 
of  the  principle  of  dedication ;  but  goes 
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further  and  holds,  that  proof  of  a  eomiin- 
ued  uter  by  the  public  of  the  Boil  of  an- 
other for  the  term  of  twenty  years,  for 
any  beneficial  purpose,  with  the  know- 
ledge  of  the  owner,  is  sufficient  to  war- 
rant the  presumption  of  a  dedication, 
unless  rebotled  by  evidence  on  the  part 
of  the  owner  that  the  use  was  permitted 
by  mere  license  revocable  of  course  at 
the  will  of  the  owner,  or  by  other 
evidence  showing  the  absence  of  inten- 
tion on  his  part  to  dedicate  the  land  to 
public  use,  so  as  to  deprive  himself  of 
the  power  of *re vocation. 


EJECTMEiNT. 

On  a  motion  for  a  second  trial  in  eject- 
ment, the  opposite  party  is  not  entitled 
to  costs  for  appearing  to  oppose,  where 
no  defence  is  made  to  the  motion. 
Fordv.  WaLswortk^  657 

See  Plkas  and  Pr.EADiifcs,  2.  Lakd- 

LORD   AND  T£MANT,4. 


ERROR. 

1.  Error  will  not  lie  for  a  misjoinder  of 
counts,  in  a  declaration,  e.  g,  adding 
a  count  in  assumpsit  to  one  in  cove- 
nantj  aAer  issue  has  been  taken  upon 
each  count  and  a  general  verdict  found 
for  the  plaintiff;  the  defendant,  if  de- 
sirous ^to  take  advantage  of  the  mis- 
take of  his  adversary,  should  have 
demurred.  Lovett  y .  Fell,  369 

2.  A  special  assignment  of  errors  that 
the  issuesjoined  were  not  tried,  is  bad, 
as  impeaching  the  record  ;  a  plea  of 
in  nuUo  est  erratum  to  such  assign- 
ment, operates  as  a  demurrer^  and  not 
as  a  confession  of  the  fact  assigned 
as  error.  id 

3.  Causes  of  action  may  be  joined  in  a 
declaration  which  are  of  the  samena- 
ture,  admit  of  the  same  plea,  and  in 
which  the  same  judgment  can  be  ren- 
dered; and  sometimes  they  may  be 
joined  though  not  admitting  of  the 
same  plea ;  for  instance,  debt  on  bond 
may  be  joined  with  debt  on  judg- 
ment.    Per  Chancellor  Walworth,    id 

4.  Bail  as  a  condition  of  staying  execu- 
tion is  not  necessary  in  suing  out  a  writ 
of  error  to  review  a  judgment  of  this 
court  in  a  case  arising  on  mandamus. 
In  such  case  and  in  all  others  not 


within  the  terms  of  the  statutes  re- 
quiring bail  as  a  condition  of  staying 
execution,  a  writ  of  error  coram  nobis 
stays  execution  by  its  own  force.  The 
People,  ex  rel.  Clarke  v.  The  Cornrs 
of  Highways  of  Deerjieldy  587 

5.  A  bond  for  costs  in  error,  must  how- 
ever be  executed  to  obtain  the  allow- 
ance of  such  writ.  id 

6.  One  of  several  defendants  may  bring 
error  and  assign  infancy  as  error  in 
fact,  but  the  writ  may  be  quashed  at 
any  time  before  joinder  in  error;  the 
court,  however,  may  permit  the  suit 
to  proceed  on  the  steps  prescribed  by 
statute  being  taken  to  procure  a  sever, 
ance  of  parties.  Practice  in  such 
cases.     Fenner  v.  Bettner^  621 

7.  It  is  too  late  to  set  aside  an  assign- 
ment of  errors  after  laches  on  the  part 
of  the  defendant  in  error.  id 

8.  A  writ  of  error  brought  upon  a  judg- 
ment of  a  court  of  common  picas  in 
an  appeal  cause,  will  be  quashed,  un- 
less a  certificate  that  the  case  is  a  pro- 
per one  to  be  reviewed,  be  obtained 
within  thirty  days  after  the  filing  of 
the  record  of  judgment  in  the  common 
pleas.      Clark  v.McLaughry,        627 

9.  it  is  no  excuse  that  the  plaintiff  in 
error  had  not  notice  of  the  filing  of  the 
record  ;  and  relief  will  not  be  grant- 
ed where  the  thirty  days  are  suffered 
to  elapse,  unless  there  be  fraudulent 
practice  on  the  part  of  the  plaintiff 
below.  id 

See  Actions  in  General,  3. 

JI^VIDENCE. 

1.  Although  ns  a  general  rule  a  verdict 
hnd  judgment  in  one  cause,  cannot  be 
given  in  evidence  in  another  cause, 
unless  it  bo  between  the  same  parties 
and  for  the  same  matter,  still  in  an 
action  by  A.  against  B.,  for  money 
had  and  received,  it  is  competent  for 
the  plaintiff  to  give  in  evidence  a  ver- 
dict  and  judgment  in  a  suit  by  B. 
against  A.  and  C,  to  rebut  proof  that 
the  money  claimed  was  appropriated 
to  the  demand  of  B.  against  A.  and  C, 
and  to  show  by  parol  proof  that  in  the 
action  against  A.  and  C.,the  whole  de- 
mand ofB.  was  claimed,  and  no  credit 
given  for  the  money  now  sought  to 
be   recovered.     fValsh  v.  Oslrander, 

178 
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2,  For  the  purpose  of  raisioi^  a  presamp- 
tion  or  provmgr  ti  pedigree  in  an  action 
for  the  recovery  of  landa  by  recitals 
contained  in  an  ancient  instrument, 
4,ho  probate  of  a  will  as  a  will  of  per- 
Monal  estate  or  the  record  thereof  in 
the  p/oper  office,  is  admissible  in 
evidence.  fyusfUl  v.  Jajikson^  ex  dem. 
Schuyler^  g77 

3«  Evidence  of  perft^es;  and  evidence 
to  warrant  the  presumption  of  an  an- 
cient grant.  id 

4.  Whether  a  party  sued  at4aw^  a  co- 
partnership can  avail  himself  of  the 
ansyirer  of  one  of  the  members  of  the 
firm  to  a  bill  of  discovery  filed  aAer 
the  dissolution  of  the  firm,  and  when 
the  interest  of  such  member  in  the 
sabjept  matter  of  the  suit  has  ceased, 
fuere,  J'Corion  t.  Woods,  580 

5.  Whether  a  defendant  who  omits  to 
file  such  bill  of  discovery,  during  the 
pendeAcy  of  the  suit  at  Jaw,  can  sub- 
Be<^QfuiUy  file  a  bill  19  chancery  for 
relief,  piere.  id 

6.  Judicial  proceedings  may  be  given  in 
evidence  as  circumstances  from  which 
to  infer  a  given  consequence,  without 
that  concurrence  as  to  identity  of 
parties  and  of  aubject  matter  which 
works  a  technical  bar.  Van  Rensselaer 
V.  Min,  549 


See  Bills  of  Excbange,  2, 3.  Corpor- 
ations, 3.  Crimiival  Law,  2,  3. 
DzmD,  4.    Mairtehahck,  S.     Part- 

VBRSBIP,  6,  7,  8. 


EXECUTION. 

}.  A  party  who  has  an  equitable  rigfht 
pa  a  sheriff's  deed  but  has  not  obtain- 
ed  the  deed  itself,  is  not  entitled  as 
standing  in  the  place  of  a  grantee  of 
the  judgment  debtor  to  redeem  the 
land  of  which  .he  is  entitled  to  a  deed 
from  the  effect  of  a  subsequent  sale, 
altjtiqugh  hfi  was  delayed  in  obtaining 
his  de^d  ji>y  an  injunction  sued  out  on 
a  bill  in  chancery  filed  by  the  judg- 
ment debtor.    Lathrop  v.  Ferguson^ 

116 

2.  As  against  the  judgment  debtor,  un- 
der tbe  doctrine  of  relation^  the  deed 
of  the  party  thus  seeking  a  redemp- 
tion, would  be  deemed  to  have  been 
executed  on  the  day  when  it  ought  to 
have   been  executed ;    but  that  doc- 1 


trine  does  not  apply  to  the  purehaaer 
at  the  subsequent  sale,  or  his  aaaigaee, 
unless  he  was  an  actor  or  privy  in 
producing  tiie  refusal  of  tbe  afaeriff  to 
execute  the  dee4.  id 

3.  In  a  suit  commenced  previous  to  the 
act  of  1840,  a  plaintiff  is  not  obliged 
to  wait  thirty  days  from  the  entry  of 
the  judgment,before  issuing  an  execa- 
tlon .  Ex  parte  The  JVew  York  and  Skm^ 
wangunk  Mining  Company^  636 

i.  In  suits  commenced  previoasto  14tli 
May,  1840,  it  is  not  necessary  that 
there  should  be  sixty  days  between  the 
testfi  and  return  of  executions.  fFU» 
liams  v.  Hogeboom^  648 

5.  An  execotion  though  tested  on  Sun- 
day is  amendaWe.  id 


See  La9dlorj>  aiij>  Tric ant,  3.    Frac- 
TICS,  3, 5,  6. 


p]f£eUTORS  AND  ADMINISTRA- 
TOR^. 

1.  Where  notice  to  creditors  to  ex- 
hibit their  claims  has  not  been  pob- 
Ifshed  by  an  executor  or  administra- 
tor,  a  plaintiff  who  recovers  judgment 
against  an  executor  or  administrator 
in  a  suit  at  law  is  entitled  to  costs  as 

•  in  other  cases  without  showing  that 
the  demand  was  unreasonably  resist- 
ed  or  neglected,  or  that  the  defendant 
refused  to  refer  the  matter  in  contro- 
versy ;  nor  is  it  necessary  in  such  case 
to  produce  the  certificate  of  the  circuit 
judge  before  whom  the  cause  was 
tried,  or  other  evidence  in  other  cases 
to  enable  the  court  to  determine  whe- 
ther the  costs  shall  be  awarded  against 
tbe  propertv  of  the  defendant  or  of 
the  deceased.  It  is  enough  in  sncfa 
case  to  show  that  the  notice  to  exhibit 
claims  had  not  been  published.  Bar. 
vey  V.  Skillman's  executor^  S7l 

2.  The  costs  to  which  a  plaintiff  is  thus 
entitled  are  awarded  de  bonis  testor 
torts,  id 

3.  An  executor  or  administrator  is  not 
entitled  to  the  protection  of  §  41,  un- 
less he  has  complied  with  the  require- 
ments of  the  statute,  in  giving  notice 
^c,  nor  can  he  be  oharsed  with 
costs  personally  unless  ho  has  giwn 
such  notice  and  is  subsequently  in 
fault.  id. 
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4.  CotU  were  refused  against  aimxtds' 
traiars  who  had  suffered  a  jadgment 
by  defauky  DOtwitbstanding  that  the 
creditor  had  preseoied  his  claim  vith- 
10  the  prescribed  period,  made  affida- 
Tit  of  the  existence  of  the  debt,  and 
offered  to  refer,  where  it  appeared 
that  the  administrators  admitted  their 
liability,  but  requested  a  suit  to  be 
brought  against  a  co-maker  of  the 
note,  the  claim  in  question,  for  wbom 
they  alleged  the  intestate  had  become 
ftNovnd  solely  «8  surtty,  offering  to 
pay  any  denciency  there  might  he  af. 
ter  the  prosecution  of  such  suit.  VQan 
v.  Hine^s  admV#,  639 

5.  Tbe  provision  for  a  reference  in  these 
cases  was  made  for  the  benefit  of  the 
creditor y  as  well  as  the  representatives 
of  the  deceased.  id 

6.  Where  a  judgment  obtained  by  exec- 
fitars  is  reyersed  on  error  brought, 
the  plaintiff  is  entitled  to  cosu,  but 
the  judgment  for  costs  must  be'de 
bonis  testotoris.  Judah  y.  Staggs  exV«, 

641 

« 

7.  It  seems  the  executors  wo«ld  be  thus 
liable  for  the  costs  in  error,  although 
they  would  not  be  subject  to  costs  in 
the  court  below.  id 


FEMES  COVERT. 
See  HuiBAiiD  and  Wife,  1,  2. 

G 

QENERAL  RULES, 
Adopted  May  5^  1840,  644 

H 

HIGHWAYS. 

X.  Where  a  statute  prescribes  the  form 
of  an  order  or  other  summary  proceed- 
ing, it  must  be  followed  as  far  forth 
pa  is  consistent  with  the  nature  and 
exigency  of  the  partionlar  proceed- 
ing:   It  WAS  ACGORUINOLY  HKLD,  thut 

an  order  for  tlie  removal  of  fences 
made  by  two  commissioners  in  the 
ease  of  an  encroachment  of  a  bi^rh- 
way  was  void,  it  not  appearing  on  the 


face  of  the  order,  that  the  third  com- 
missioner was  duly  notified  to  attend 
the  meeting  of  the  board,  and  appris- 
ed of  the  purpose  for  which  he  was 
required  to  attend.  Fitek  y.  Commis- 
sioners  of  Highways  of  Kirkland^  133 

2.  Although  an  order  be  voiil,  it  may  be 
treated  as  voidahls  merely,  and  a  coT' 
tiorari  brought  to  quash  it.  id 

3.  A  certificate  of  a  jury  finding  an  en- 
croachment upon  a  highway,  must,  in 
the  language  of  the  statute,  state  the 
particulars  of  such  encroachment :  al- 
leging the  encroachment  to  exist  ac- 
cording to  the  last  survey  of  a  person 
Qamed  in  the  certificate,  without  an- 
nexing the  survey,  or  referring  to  it 
as  on  file  in  a  public  office,  is  not  a 
pomplian^c  wiUi  the  act.  id 

4.  Wbether  such  a  certificate  can  pro- 
perly be  returned  by  the  commission- 
ers on  certiorari  to  them,  or  whether 
the  writ  should  not  have  issued  to  the 
town  clerk,  and  the  certificate  beeiL^ 
returned  by  Him,  quere,  ia 

See  E/SKMXVTS. 

HUSBAND  AND  WIFE. 

1.  A  feme  covert  may  contract  a  debt 
in  regard  to  her  separate  estate,  and 
may  even  become  the  debtor  of  her 
husband,  for  money  borrowed  of  him 
to  improve  such  estate ;  and  payment 
of  the  debt  thus  contracted  will  be 
enforced  in  equity  as  a  lien  upon  the 
estate,  unless  by  the  terms  of  the 
donation  the  feme  be  prohibited  from 
charging  the  estate.  Gardner  y .  Qard' 
ner,  526. 

2.  A  debt  thus  contracted  by  the  i0i/«, 
may  be  discharged  by  a  donatio  causa 
mortis,  as  by  the  declaration  of  tlie 
husband  that  the  money  was  hers, 
and  by  destroying  the  bond,  the  evi- 
dence of  the  debt.  id 

• 

3.  If  from  the  circumstances  of  tbe  case 
there  bo  reason  to  doubt  the  compe- 
tency of  the  husband  to  dispose  of  his 
property,  on  the  question  coming  be- 
fore thechnncellor,  it  seems  &  feigned 
issue  should  be  awarded  to  try  the 
question.  id 

4.  The  incidental  power  of  the  court  of 
chancery  to  award  an  issue  is  not  af- 
fee  ted  by  the  provisions  of  the  revis- 
ed statutes  on  the  subject  of  feigned 
issnes  in  certain  specified  ^ases.       id 

See  Marriagx  Settlement,  1,  3. 
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INSANITY. 
Ses  Drunkards. 


INSURANCE. 

1.  Where,  in  an  action  on  a  policy  of 
insurance  for  the  loss  of  a  ship,  it  ap- 
peared that  at  the  time  of  ihe  appli- 
cation for  the  insurance,  a  represen- 
tation was  made  that  no  spirits  would 
he  allowed  on  board,  and  ii  turned  out 
in  proof  that  the  master  of  the  vessel 
had  in  the  cabin  two  kegs  of  spirits, 
containing  four  or  five  gallons  each, 
which  would  have  belonged  to  him 
as  a  perquisite  on  his  arrival  at  the 
port  of  destination,  but  which  were 
not  broached  or  any  of  the  contents 
used  on  board  of  the  vessel,  it  was 
HELD,  that  the  spirits  not  being  on 
board /or  ««e,  and  not  being  in  fact 
used,  the  policy  was  not  invalidated. 
Irvin  7.  The  Sea  Ins.  Co.j  3d0 

3.  it  was  further  Held,  that  the  r.epresen- 
tation  would  not  prevent  the  taking 
on  board  a  whole  cargo  of  spirits,  if 
taken  for  transportation  in  the  regular 
course  of  business.  id 

INTEREST. 

1.  Interest  is  recoverable  in  an  action  of 
debt  on  a  judgment  for  costs  of  the 
defence  of  an  action  of  assault  and 
battery.    Klock  v.  Robinson^  157 

2.  So  it  seems,  it  is  recoverable  in  an 
action  of  debt  on  judgment,  whether 
the  original  demand  carried  interest 
or  not.  id 


LANDLORD  AND  TENANT. 

1.  A  tenant  cannot  deny  his  landlord's 
right  to  demise,  nor  can  he  set  up  an 
outstanding  title  against  him,  but  he 
may  become  a  purchaser  of  the  re- 
version at  a  sherifT's  sale  on  an  exe- 
cution against  the  landlord,  or  he  may 
acquire  the  interest  of  his  landlord 
in  the  reversion  as  a  redeeming  credi- 
tor where  the  reversion  has  been  sold 
on  an  execution  against  the  landlord. 
Jfeliis  y,  Lathrop,  121 

2,  Where  Ihe  interest  of  the  landlord, 


thus  acquired  by  the  tenant,  eztenda 
to  the  whole  of  the  demised  premises, 
he  may  set  it  up  tii  har  of  a  recovery 
for  rent ;  and  where  it  includes  only 
a  part  of  the  demised  premises,  it 
operates  only  in  diminution  of  dama- 
ges.  The  tenant  in  the  latter  case 
may  demand  an  apportionment  of  the 
rent.  id 

3.  An  agreement,  between  a  purchaser 
and  a  vendor  of  real  estate,  where  the 
consideration  money  ot  the  purchase 
is  to  be  paid  in  installments,  and  the 
purchaser  enters  into  possession,  that 
the  vendor  may  collect  the  moneys 
as  they  become  due  by  distress,  or 
otherwise,  as  for  Fso  much  rent  da#, 
will  not  entitle  the  vendor  to  a  pre- 
ference over  judgment  creditors,  as 
landlord  of  demised  premises,  incase 
of  a  sale  of  the  purchaser's  property 
under  execution,  and  notice  given  by 
the  vendor  claiming  the  amount  due 
on  the  contract  as  reii2.  Sadtett  v.  Bar* 
num.,  605 

4.  A  landlord,  to  obtain  possession  of 
demised  premises  for  arrears  of  rent, 
where  the  premises  are  not  actual ly 
occupied,  and  a  declaration  in  eject- 
ment cannot  be  served  upon  the  lessee 
or  hie  assignee^  or  the  residence  of  the 
latter  be  not  known  so  that  service 
cannot  be  made  there,  must  proceed 
as  at  common  law  or  adopt  the  sam- 
roary  proceedinsTS  provided  by  statute, 
2  A.  S.  .512,  §24  etseq,;  he  cannot 
proceed  by  affixing  a  declaration  in 
ejectment  in  a  conspicuous  place  on 
the  demised  premises,  and  then  ask- 
ing the  court  for  a  rule  to  plead. 
Evans  v.  Moran,  12  Wendell,  180,  ever^ 
ruled,     Stratton  v.  Lord,  611 


LETTERS  PATENT. 
See  PATEJfT,  1,3. 


LEX  DOMICILIL 

It  seems,  that  where  a  plaintiff  brings  an 
action  in  respect  to  personal  property 
in  the  place  where  he  is  domiciled^ 
that  ihe  law  of  that  place,  and  not  the 
lex  reiftte  governs.  Hoffmany,  Cmrew, 


LIEN. 

1.  The  acts  of  the  legislatareof  1830and 
1832,  giving  a  lien  for  work  done  or 
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materialt  famished  in  the  erection  of 
buildingri  in  the  city  of  New-York^ 
upon  the  fund  in  the  hands  of  the 
owner  of  the  buildings  due  to  the 
original  contractor,  apply  only  to  the 
creditors  of  the  original  contractors  : 
a  creditor  of  a  #u6*conlracXor  can  claim 
nothing  under  these  acts.  Donaldson 
T.  WW,  395 

2.  An  account  verified  by  the  oath  of 
the  claimant  is  an  attested  ar.e4ntnt 
within  the  meaninj^  of  those  acts,  id 


It  seems f  that  work  done  and  mate- 
rials found,  although  not  applied  to 
the  building  itself,  come  within  the 
purview  of  the  acts,  if  connected  with 
the  building  and  embraced  in  the  con- 
tract, id 


M 


MAINTfiNAMCK. 

1.  A  guaranty  for  the  payment  of  a  note 
is  not  void  on  the  ground  of  mainten- 
ance, although  substituted  for  another 
guaranty  for  the  express  purpose  of 
inducing  the  holder  thereof  to  release 
the  first  guarantor,  so  that  he  may  be 
called  as  a  witness  to  maintain  an  ac- 
tion brought  for  the  recovery  of  the 
debt,  the  payment  whereof  he  had 
guaranteed.    Small  v.  Molt,  403 

2.  Such  first  guarantor  oir  being  releas- 
ed becomes  a  competent  witness,  al* 
though  the  substituted  security  was 
obtained  by  his  procurement;  where, 
there  is  no  evidence  that  he  had 
agreed  to  indemnify  the  second  guar- 
antor, id 

3.  Maintenance  is  no  longer  an  offence 
here,  except  as  to  the  buying  and  sell- 
ing pretended  titles  to  land  and  false- 
]y  moving  and  maintaining  suits,     id 

MARRIAGE  SETTLEMENT. 

1.  An  agreement  by  the  baron,  in  con- 
templation of  marriage,  to  ^ive  to  the 
feme,  his  intended  wife,  a  farm  on  his 
decease,  stating  that  after  the  mar- 
riage he  shall  have  no  right  to  dispose 
of  the  farm  except  to  her,  will  be  con- 
strued into  a  covenant  to  stand  seized 
to  her  use,  although  the  technical 
terms  of  such  an  instrument,  "  I 
hereby  covenant  to  stand  seized,'' 
Ae.,  are  not  used.  The  intent  of  the 
parties  will  be  sought  after  and  en- 
forced.   Roberts  v.  Roberts^  140 


2.  A  prospective  marriage  is  a  sufficient 
consideration  to  support  such  cove- 
nant, when  the  marriage  is  subse- 
quently solemnized.  id 


MISTAKE.        -^ , 

It  is  a  general  rule  that  a  mistake  in  the 
stating  of  an  account,  may  be  correct- 
ed/ but  to  this  rule  there  are  many 
exceptions.  In  this  case,  it  was  held, 
that  a  balance  struck  by  parties  in 
respect  to  certain  matters  afler  a  hear- 
ing  before  referees  had  commenced, 
and  which  was  reported  to  the  re- 
ferees and  entered  by  them  on  (heir 
minutes,  was  conclusive  as  an  admis- 
sion in  the  cause,  and  conid  not  be 
opened.     Clark  \^  Fair childj  576 


N 


NEW  TRIALS. 

See  Crimikal  Law,  4,  6.    Ejectment, 
1.    LiEK,  1,2,  3.    Practice,  13. 

NEW-YORK,  CITY  OF. 
See  Criminal  Law,  5.  Pbactiob,  24,  25. 

NOTICE  OF  TRIAL. 
5ee  Practice,  12, 14. 

o 

ORDERS,  (JUDGE'S,) 
See  Practice,  16,  24,  25. 


PARTITION, 
See  Dower,  1. 

PARTNERSHIP. 

1.  In  case  of  the  dissolution  of  a  co- 
partnership, actual  notice  of  the  dis- 
solution must  bo  brought  home  to  all 
persons  with  whom  the  firm  has  had 
dealings,  to  protect,  as  to  such  per- 
sons, one  partner  from  the  acts  of 
another  in  the  use  of  the  partnership 
name  after  the  dissolution.  Vernon  v. 
The  Manhattan  Company,  163 
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2.  Where  a  note  wu  made  by  a  firm  in 
the  copartnership  name,  which  was 
discounted  by  a  bank  for  the  accodi- 
modaiion  of  the  payee,  and  was  re- 
peatedly renewed,  it  was  held,  that 
the  ficm  must  be  considered  as  bay- 
ifng  Mi  dealings  with  the  bank  within 
the  meaning  of  the  rule  requiring  ac- 
tual notice  of  the  dissolution.  id 

?.  Proof  that  the  bank  took  a  netospaper 
in  which  notice  of  the  dissolution  was 
published,  was  held  not  to  amoant  to 
actual  notice.  id 

4.  It  seemSj  however,  that  the  rule  of 
actual  notice  #ould  not  be  applied  to 
every  person  through  whoflre  hands, 
in  the  ordinary  course  of  bnshiess, 
fbe  paper  of  the  firm  had  passed,  but 
would  be  limited  to  those  who  were 
in  the  habit  of  takifng  the  paper  under 
circumstances  where  the  knowledge 
of  the  fact  on  the  part  of  the  firm 
might  be  legally  presumed.  id 

8.  It  seeths,  ako,  that'  the  acceptance  of 
a  note  from  one  of  several  partners, 
for  a  debt  due  from  the  firm,  in  lieu 
of  the  note  of  the  firm  previously  given, 
Irill  not  discharge  the  other  partners 
linless  there  be  evidence  that  such  was 
the  intent  of  the  transaction ;  and 
that  the  new  note  remaining  unpaid, 
the  creditor  may  recover  his  debt  un- 
der the  common  counts^  in  an  action 
against  all  the  members  of  the  firm. 

id 

6.  In  an  action  against  three  defendants 
sought  to  be  charged  as  partners 
where  on-fy  one  is  brought  into  court,. 
and  the  others  are  returned  upon  the 
capias  issued  in  tbe  cause  not  fovnd^ 
it  is  sufficient  to  entitle  the  plaintiff 
to  recover,  that  he  show  that  the  de- 
fendant brought  in^  is  a  member  of  the 
firm  upon  whose  contract  the  action 
is  founded  ;  it  is  not  necessary  in  such 
case  to  prove  that  the  other  defend- 
ants were  members  of  tlte  firm.  Halli- 
day  V.  McDougallj  264 

7.  A  bill  of  exchange  drawn  in  one  of 
the  states  of  the  union,  payable  in 
another f  is  regarded  as  a  foreign  bill, 
and  a  notarial  protest  is  prima  facie 
evidence  of  its  contents.* 


*  In  this  case  the  judgment  of  the  su- 
preme court  is  reversed.  That  court 
held,  that  the  plaintiff  was  bound  to 
establish  a  joint  liability  of  all  the  de- 
fendants ',  and  as  the  proof  to  show  the 


liability  of  one  of  the  defendants  who 
was  returned  not  founds  rested  wholly 
upon  general  reputation,  and  the  jvdge 
at  the  trial,  although  requested,  refused 
to  charge  the  jury  that  reputation  alone 
was  not  sufficient  to  establish  the  fact  of 
partnership  as  to  him,  the  judgment  of 
tbe  court  below  which  was  rendered 
against  all  the  defendants,  was  reversed, 
the  supreme  court  holding  that  general 
reputation  of  a  partnenhip  standing 
alone  and  not  offered  in  corroboratioa 
effects  and  circumstances,  is  inadmis- 
sible in  evidence  to  prove  a  partnership ; 
and  expressing  a  doobt  whether  it  be 
even- admissible  as  auxiliary  proof.  Tbe 
Chancellor f  in  delivering  his  opinion  in 
the  court  for  the  correction  of  errors, 
holds  that  the  question  did  not  necessa- 
rily arise  in  tbe  case,  but  had  it  arisen  he 
expresses  bis  full  concurrence  in  the  ab- 
stract question  of  law,  upon  which  the 
decision  of  tbe  supreme  court  was  based. 

Senator  Edwards,  who  also  delivered 
an  opinion  in  the  court  for  the  correction 
of  errors,  holds  that  evidence  of  general 
reputation  of  partnership  is  competent 
to  be  received,  and  when  corroborated 
by  facts  aiid  circumstances,  proper  to  be 
submitted  to  the  consideration  of  the 
jury. 


Ste  E^iDKir<;£,  4,  5.     Paxhcxpal  ahd 

A-GBHT,  5. 


PATENT. 

•1'.  A  description  of  an  itn^^k'ovement  of 
a  machine  already  in  use,  in  a  convey- 
ance by  a  patentee  to  a  purchaser  of 
the  rights  to  vend  the  same  within 
prescribed  limits,  as  sufficient,  if  it  set 
forth  the  nature  of  the  invention  and 
the  manner  in  which  it  may  be  made 
available,  with  so  much  particularity 
as  to  enable  persons  of  competent  skill 
to  cbnstriiRt  and  apply  the  improvo- 
ment ;  it  is  not  necessary  to  describe 
the  original  machine.  Harmon  r. 
J^ird,  113 

2.  If  at  the  time  of  sale  of  sueh  improve- 
ment  it  was  oaeful  and  valaable,  the 
consideration  of  a  note  given  by  a 
purchaser  for  the  right  to  vend,  &c., 
is  not  impeached  by  showing  that  sob- 
sequent  improvements  of  the  original 
machine  had  rendered  the  improve, 
ment  valoeloas.  id 
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PLEAS  AND  PLEADINGS. 

1.  On  demarrer  to  a  declaration,  the 
oonrt  will  not  listen  to  objectiooB  to 
ao  original  writ,  although  it  be  spread 
oat  upon  the  demarrer  book  ;  it  forms 
ao  part  of  the  paper  book.  ftUkols  v. 
R€n9.  Cp,  M.  ins.  C0,  125 

3.  Whera  a  plaintiff  in  ejectment  olaims 
in  the  declaration  the  whole  of  certain 
premises,  and  shows  title  to  only  a 
maisCy,  and  a  nonsuit  is  mnted,  and 
on  application  a  new  triu  is  granted, 
an  amendment  of  the  declaration  will 
be  permitteiff  the  costs  to  abide  the 
•Tent.    Rjf€T9$y.  Wktltr,  148 

5ts  AsBiTRATioa,  2.    Assumpsit,  1. 
Error,  1«  2,  3. 


PRACTICE. 

I,  Leaye  will  not  be  granted  to  tarn  a 
case  into  a  bill  of  exceptions  and  enter 
it  in  the  record,  for  the  purpose  of  re- 
viewing by  writ  of  error  a  decision  at 
the  circuit,  sustained  in  htLncOy  where 
the  plaintiff  instead  of  having  a  bill 
duly  signed  and  sealed,  makes  up  a 
case,  and  proceeds  to  the  argument 
thereof,  although  the  decision  at  the 
circuit  was  duly  excepted  to,  and  time 
obtained  to  draw  up  a  bill.  SUward 
r,  Haufletf^  561 

3.  It  meiwh  however,  that  relief  would 
httre  been  granted  had  the  party  pre- 
▼iooa  to  the  argument,  applied  to  the 
court ;  and  that  even  after  the  argu- 
ment, the  motion  would  have  been 
granted  under  the  circumstances  of 
the  case,  had  the  circuit  judge  certified 
that  he  understood  that  the  party  in- 
tended the  paper  book  presented  as  a 
bill  of  exceptioac.  id 

3.  KJi.fm.  sent  to  the  sheriff,  and  re- 
ceived by  him  previous  to  the  signing 
and  filing  of  the  record,  is  not  irregn- 
Jarly  issued,  if  the  sheriff  be  directed 
to  endorse  it  as  received  of  a  subse- 
quent day,  and  on  that  day  the  record 
be  actually  signed  and  nled,  and  a 
Ui9}f  be  not  made  until  such  proceed- 
ings are  had.     Wallers  v.  Sffkes^   566 

4.  The  sheriff  iN'o  hoc  vice  is  the  special 
sigemi  of  the  plaintiff!  id 

5.  In  a  judgment  against  several  defend- 
ants, it  is  competent  to  the  plaintiff 's 
attorney  to  direct  the  sheriff  to  whom 


the  fi,  fa,  is  delivered,  to  levy  on  the 
property  of  all  or  either  of  the  defend- 
ants ;  and,  it  seems,  the  court  will  not 
look  into  the  equities  as  between  the 
defendants  to  control  such  direction. 
Goifrey  v.  Gibbons  impleaded^      569 

6.  Although,  ordinarily,  where  a  Zeay 
has  been  made  on  property  by  virtue 
of  an  execution  to  an  amount  sufficient 
to  satisfy  the  debt  the  plaintiff  is  not 
permitted  to  withdraw  the  process,  and 
make  a  levy  upon  other  property ;  yet 
the  court  will  not  set  aside  a  second 
execution,  where  one  of  several  de. 
fendants  has  induced  the  sheriff  to  dis- 
regard the  directions  of  the  plaintiff's 
attorney  and  to  make  a  levy  under  the 
first  execution,  threatening  to  involve 
the  plaintiff  in  litigation.  id 

7.  On  an  application  to  the  court  to  set 
aside  a  judgment  entered  on  a  report 
of  referees  and  for  leave  to  move  t<^  set 
aside  the  report  on  the  merits,  where 
the  defendant  had  omitted  to  obtain  an 
order  to  stay  proceedings,  the  court 
will  look  into  the  whole  case,  knd 
grant  or  refuso  the  motion  as  justice 
may  require.     Clark  v.  Fairchild^  576 

8.  Security  for  costs  cannot  be  demand- 
ed of  the  assignee,  under  a  voluntary 
assignment  for  the  benefit  of  credit* 
ors,  who  prosecutes  a  suit  in  the  name 
of  the  assignor;  such  suit  is  not  with. 

.  in  the  meaning  of  the  statute  com- 
menced **  for  or  in  the  name  of  the 
trustees  of  a  debtor.*'  Ferriss  v.  The 
Am.  Jns.  Co.  586 

9.  The  attorney  for  a  non-resident  plain, 
tiff  may  become  suretv  for  his  client, 
on  a  motion  b/ the  defendant  that  the 
plain  tiff  file  security  fur  costs.  Walker 
V.  Holmes  ^  614 

10.  It  is  no  answer  to  a  motion  to  change 
the  ven-ue,  that  by  the  granting  of  it 
the  plaintiff  will  lose  a  trial  or  a  term, 
whore  the  defendant- is  not  charge- 
able with  laches  ;  and  even  where  he 
is  so  chargeable,  his  neglect  must  be 
such  as  to  produce  the  delay,  or  the 
motion  will  be  granted.  Garlockv 
Dunkle,  615 

11.  Where  the  suit  is  commenced  by 
the  service  of  a  declaration,  at  so  late 
a  day  that  regular  notice  of  trial  can. 
not  be  given  for  the  next  circuit  in 
the  county  where  the  venue  is  laid, 
the  defendant  is  not  bound  forthwith 
to  serve  notice  of  motion  to  change 
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the  T«ntie«  so  as  to  give  the  plaintiff 
aa  opportuoity  to  consent  to  the  pro. 
poded  ehange  and  to  require  the  ac- 
ceptance of  short  notice  of  trial ;  but 
if,  in  consequence  of  the  omission  of 
the  defendant  to  give  notice  where 
there  is  time  to  give  regular  notice  of 
trial,  the  circuit  will  be  lost  both  in 
the  couatj  where  the  venue  is  laid 
and  in  the  county  to  which  it  is  pro- 
posed to  be  changed,  the  motion  will 
not  be  granted.  id 

13.  The  retainer  of  an  attorney  at  a  dis- 
tance from  the  residence  of  the  de- 
l4»ndant  and  of  the  plaintiff's  attorney 
to  put  in  a  plea,  when  it  is  manifest- 
ly done  for  the  purpose  of  disabling 
the  plaintiff's  attorney  from  noticing 
the  cause  for  trial  at  the  circuit  im- 
mediately after  the  joining  of  the  is- 
sue, is  a  fraud  upon  the  practice  of 
the  court,  and  a  default  entered  as  for 
not  pleading,  will  be  sustained  as  re- 
gular, notwithstanding  a  plea  is  serv- 
ed previous  to  the  expiration  of  the 
time  to  plead,    ^nom,  619 

13.  On  aenrin^  replications,  tha  plain- 
tiff  may  deliver  a  notice  of  trial,  but 
the  proceeding  is  subject  to  be  defeat- 
ed or  modified  by  the  subsequent  de- 
livery of  a  bona  fide  demurrer  and  the 
decision  thereon.  If  after  the  notice 
and  before  the  trial,  the  defendant  de- 
mur to  some  of  the  replications  and 
issues  of  fact  be  joined  on  others  of 
the  pleas,  tlie  plaintiff  may  proceed 
and  take  a  verdict,  notwithstanding 
he  has  not  joined  in  demurrer ;  but 
he  holds  the  verdict  dependent  upon 
the  event  of  the  demurrer.  Miller  v. 
Slocking,  623 

14.  Under  peculiar  circumstances,  a  no- 
tice of  trial  may  be  served  as  late  as 
eleven  o'clock  P.  M.  id 

15.  Where  a  party  intends  to  appeal 
from  the  decision  of  a  circuit  judge 
granting  or  refusing  a  new  trial,  an 
order  to  stay  proceedings  must  be  ob- 
tained within  eight  days  after  the 
making  and  signing  the  decision. 
Freeland  v.  Sedy,  629 

16-  Where  trick  and  management  is  re- 
sorted to  in  the  retainer  of  an  attor- 
ney, and  in  the  service  of  a  plea  for 
the  purpose  of  delaying  tbe  plaintiff 
and  preventing  a  trial,  and  the  plain- 
tiff in  consequence  thereof,  after  due 
diligence,  is  unable  to  serve  a  notice 
of  trial  in  aeason  for  the  circuit  where 


the  venue  is  laid  which  he  might 
have  done  but  for  such  management^ 
the  retainer  and  plea  may  both  be 
treated  as  nullities,  and  the  default  of 
the  defendants  entered  as  for  not 
pleading.    Bank  oj  Buffalo  ▼.  Lotorff 

630 

17.  It  seems  that  a  frivoious  demumr 
put  in  to  prevent  the  trial  of  a  cause 
may  be  disregarded,  and  the  frivolous- 
Bess  of  the  pleading  will  be  deemed  a 
sufficient  answer  to  a  motion  to  set 
aside  an  inquest  as  irregularly  taken. 

id 

• 

18.  An  order  to  stay  proeeedioga  grant* 
ed  to  enable  a  defendant  to  move  for 
change  of  venue  cannot  be  disregard- 
ed by  the  plaintiff,  although  its  effect 
be  to  throw  the  cause  over  both  cir- 
cuits— the  circuit  in  the  county 
where  the  venue  is  laid,  and  in  the 
county  to  which  it  is  proposed  to  be 
changed.  The  remedy  of  tbe  plain- 
tiff in  such  case  is  to  obtain  a  reveen- 
(ur  of  the  order.    SUurr  v.  Francis^ 

633 

19.  An  affidavit  of  merits  in  which  the 
defendant  deposes  that  he  has  ftilly 
and  fairly  stated  this  case^  or  his  caoe 
to  counsel,  is  a  sufficient  compliance 
witii  tbe  61st  rule  of  this  court ;  an 
affidavit  that  be  has  stated  his  defence 
is  not  enough.    BrowneU  v.  Marshy 

636 

20.  A  discovery  of  books  of  aoeonnt  wilt 
not  be  ordered  after  the  cause  has 
proceeded  to  a  hearing  beibce  referees, 
and  evidence  given  on  both  sides,  oo- 
less  under  very  special  circumataa* 
ces,  and  the  delay  in  asking  for  the 
discovery  is  fully  explained.  Jackson 
V.  Ives,  ♦  637 

21.  Referees  have  not  the  power  to 
grant  an  adjournment  beyond  a  gene- 
ral term  of  this  court ;  and  it  seeme 
that  adjournments  granted  by  two  re- 
ferees when  the  third  referee  does  not 
attend,  are  irregular.  id 

22.  A  copy  of  a  promissory  note  attach- 
ed to  a  declaration  containing  the  com- 
mon counts,  with  a  notice  to  tbe  de- 
fendant that  the  suit  is  brought  a- 
Gfainst  him  as  a  party  to  the  note,  is 
not  enough  to  authorize  tbe  plaintiff 
to  disregard  an  order  for  a  bill  of  par- 
ticulars ;  to  justify  such  a  course  the 
note  must  be  stated  to  be  the  onUf  de- 
mand on  which  the  plaintiff  claims 
to  recover.    Reynolds  v.  Woods,  643  . 
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83.  A  plaintifTc&nnof  disregard  a  pl^a, 
and  treat  it  as  a  nQllity,  tor  the  want 
of  being  accompanied  with  an  adidavit 
of  merits,  unless  it  appears  by  the  de- 
claration or  the  plaintiff's  bill  of  par- 
ticulars that  the  written  instrument 
*  or  record  declared  upon  is  the  only 
cause  of  action  upon  which  the  plain, 
tiff  relies.     Garrett  y.  Teller,         643 

S4.  A  notice  attached  to  a  declaration 
on  the  common  counts,  that  the  suit 
is  brought  against  tlie  defendant  as  a 
party  to  two  promissory  notes,  of 
which  copies  are  given,  is  not  such  a 
specification  of  the  only  cause  of  ac- 
tion oh  which  a  recovery  is  claimed, 
BM  will  authorize  a  plaintiff  to  trent  a 
plea  as  a  nullity,  which  is  not  verified 
by  affidavit.  id 

85.  Where  the  defendant  before  the  ex- 
piration of  the  rule  to  plead  in  two 
suits  brought  against  him,  obtained 
m  order  to  stay  until  a  motion  could 
be  made  to  consolidate^  and  the  mo- 
tion was  made  and  granted  after  the 
rules  to  plead  had  expired,  and  the 
plaintiff  forthwith  entered  the  defend- 
ant's default  for  not  pleading,  it  was 
HELD,  that  the  default  was  regularly 
entered,  and  that  the  plaintiff  was  en- 
titled to  retain  it,  notwithstanding 
that  on  the  same  day,  'though  after 
the  entry  of  the  default,  the  defendant 
served  a  demurrer ;  the  court  holding 
that  the  defendant  should  have  plead- 
ed before  the  motion  was  made  for 
coDSolidatioD.    JtnkinsY,  Bloodgoody 

645 

26.  Orders  made  by  the  judges  of  the 
New  York  common  pleas,  or  by  the 
recorder  of  New  York,  in  suits  pend- 
ing in  this  court,  are  by  them  made  as 
supreme  court  commissioners,  and 
consequently  under  the  95th  general 
rule  of  this  court,  a  second  order  for 
time  made  by  either  of  them  may  be 
treated  as  a  nullity.  TaUmadge  v. 
Teller,  64C 

27.  It  is  not  necessary,  in  an  order 
made  by  those  officers,  to  state  that 
the  order  was  made  in  the  absence  or 
during  the  sickness  of  the  circuit 
jndge  of  the  first  circuit;  the  fact 
will  be  intended.  id 

28.  Whether  this  court  have  power  to 
grant  a  commission  to  a  person  resid- 
ing in  a  foreign  place  to  take  an  affi- 
davit, where  an  affidavit  cannot  be 


authenticated  in  such  place  in  the* 
form  prescribed  by  the  statute,  qyere, 
North  River  Bank  v.  Rogers j         649 

See  Amendments.  Landlord  akdTxh- 
ANT,  4.  Replevin. 


PRESUxMPTION  OF  LAW. 


See  EsECUTioir,  2. 


PRINCIPAL  AND  AGENT, 

1.  An  agent  of  a  foreign  mercantile 
house  who  induced  a  merchant  here 
to  make  a  shipment  of  goods  to  his 
principals,  to  be  sold  on  commission, 
and  engaged  that  insurance  should  be 
effected  either  here  or  in  Europe  on 
the  ppperty  shipped,  was  held  not 
to  bs  personally  liable  for  a  breach  of 
the  agreement  to  insure ;  the  action, 
if  maintainable,  lay  only  against  the 
principals.     Kirkpatriek  v.    Stainer^ 

244 

2.  Son  the  dissenting  opinion  of  the 
Chancellor. 

3.  Where  an  agent  compromised  a  claim 
of  his  principal,  by  receiving  from  a 
debtor  money  and  other  means  of  re- 
alizing a  debt,  and  executed  a  release^ 
in  his  own  name,  it  was  keldj  that 
such  release  not  purporting  on  its 
face  to  havfi  been  made  by  the  prin- 
cipal, or  to  have  been  executed  br 
him  was  not  binding  upon  the  princi- 
pal  as  a  release,  and  could  not  be  set 
up  by  the  debtor  in  bar  of  a  recovery 
in  an  action  brooght  for  the  recovery 
of  the  original  debt.    Evans  v.  fFdls, 

324 

4.  But  it  was  further  held,  that  it  was 
competent  to  the  debtor  for  the  pur* 
pose  of  establishing  an  accord  nnd  sat- 
isfaction, to  prove  by  parol  a  ratifica- 
tion by  the  principal  of  the  acts  of  the 
agent :  by  showing  that  with  ftill 
knowledge  of  the  facts  he  reaped  the 
benefit  of  the  compromise,  by  accept- 
ing in  whole  or  in  part,  its  fruits; 
and  for  that  purpose  to  produce  the  re- 
lease as  evidence  of  the  agreement, 
and  show  a  compliance  on  his  part 
with  its  requirements.  til 

5.  The  rule  that  a  contract  under  seal 
entered  into  by  an  agent  to  be  bind- 
ing upon  the  principal,  must  on  its 
face  purport  to  have  been  miide  by 
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the  principal,  and  to  have  been  exe- 
cuted in  his  name,  and  not  in  the 
name  of  the  agent,  is  applied  in  all 
its  rigour  where  the  vnlidity  of  the 
instrument  in  question  depends  npon 
the  annexation  of  a  seal;  but  it  seems, 
in  reference  to  less  formal  writings, 
Buch  as  the  evidence  of  ordinary  qom- 
mercial  transactions,  a  more  liberal 
interpretation  prevails;  in  such  cases 
in  furtherance  of  the  public  policy  of 
encouraging  trade,  if  it  can  upon  the' 
whole  instrument  be  collected  that 
the  true  object  and  intent  were  to 
bind  the  principal  and  not  merely  the 
agent,  courts  of  justice  will  adopt  that 
construction  of  it,  however  informally 
it  may  be  expressed/  id 


*  Propositions  advanced  by  the  Chan- 
cellor in  the  opinion  deliver^  by  kirn  : 

All  the  partners  of  a  firm  are  bound 
by  a  note  made  by  one  of  them  in  the 
name  of  the  firm,  although  it  was  made 
for  a  special  purpose,  and  fraudulently 
put  into  circulation ;  or,  although  the 
maker  of  the  note  had  lent  the  credit  of 
the  firm  without  the  knowledge  and 
ooDsent  of  his  copartners,  where  the 
note  before  maturity  comes  into  the 
hands  of  the  holder  for  a  valuable  con- 
aideration,  in  the  ordinary  course  of 
business,  and  there  is  nothi»g  in  the  na- 
ture of^  the  transaction  to  apprize  him 
that  it  was  not  given  for  a  copartnership 

'  debt. 

It  is  competent  to  one  of  several 
partners  by  ah  instrument  under  seal;  to 
authorize  a  third  person  to  discharge  a 
debt  due  to  the  firm. 

Where  it  is  not  necessary  to  give 
yalidity  to  a  contract  executed  by  an 
agent  that  it  should  be  in  writing,  the 
constituent  is  bound  by  an  agreement  of 
his  agent,  which  is  in  fact  made  for  his 
benefit,  although  he  is  not  named  ;  and 
even  where  it  is  necessary  that  the  con- 
tract should  be  in  writing  to  ffive  it 
validity,  the  constituent  is  bound  by  it 
if  it  appear  in  any  part  of  the  inetru- 
ment  that  it  was  intended  to  be  execu- 
ted by  his  agent  for  him  in  th^  charac- 
ter of  agent  merely.  But  where  it  is  ne- 
cessary that  the  instrument  to  be  exe- 
cuted by  an  attorney,  under,  a. power, 
should  operate  as  the  deed  of  the  constjt- 
uent  under  seal,  to  convey  an  estate. or 
interest,  or  to  release  a  right,  without 
a  full  compensation  received  or  secured 
to  be  paid,  it  must  not  only  appear  to 
have  been  executed  by  the  agent  for 
the  principal,  but  it  must  be  executed 
in  his  name,  so  as  to  make  it  his  deed ; 
thmigh  if  the  deed  be  actually  made  in 


the  name  of  the  principal,  and  raipovte 
upon  its  face  to  be  his  deed,  and  not  the 
deed  of  the  attorney  or  agent  for  the 
principal,  merely,  it  is  not  Deceaetfj 
that  a  particular  form  of  words  ahoala 
be  used  in  the  execution  thereof. 

The  CHANCELLOft  also  anggeeto  a 
doubt  whether  the  deed  from  HiU  to 
Malker,  as  set  forth  in  the  statement  of 
the  case,,  being  a  deed  in  trost  to  sell  or 
mortgage  lands  for  the  payment  of  debt*, 
is  not  Toid  as  made  upon  frvsttnoanthor- 
ized  by  the  revised  statutes,  Semalor 
VKRPLAHCE,upon  tfais  potnt  expreeaea 
the  opinion  that  the  deed  is  valid,  either 
for  passing  the  estate,  or  as  a  power  in 
trust. 

6.  A  principal  inbound  bv  the  act  of  hie 
agent  in  disposing  of  his  property 
where  the  latter  is  furnished  with  the 
external  indicia  of  right  to  dispoee  of 
ft,  notwithstanding  that  he  may  have 
deviated  from  the  secret  inatrnetioiie 
of  his  principal.  CamMorcisd  Bamk  v. 
Kwttrigki,  348 


R 


REDEMPTION  OF  LANDS. 

See  ExxcuTioK,  1,  2.     Laudlord  aho 
Tenant,  1. 


REFERENCE. 
Sec  Executors,  5.  Practicv,  19. 

REaiSTRY  OF  DEEDS. 
See  Deed,  6. 


RELEASE. 

Sec  Principal  and  Aoent,  2,  5. 
Trust  9)  4,.  5* 


REPLEVIN. 

1.  Where  a  mrit  of  replevin  is  sued  out, 
and  the  whole  of  the  property  claim- 
ed be  not  found  so  that  deliverance 
may  be  made,  the  plaintifT  is  not 
bound  to  accept  pari,  but  may  cause 

~  the  defendants  to  be  arrested.    Snam 
V.  Roy^  602 

2.  If  the  plaiatiff  accept  p^i^  k^  may 
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an  mUms  writ  of  replevin,  follow, 
ed  op  by  a  plwrits  to  obtain  poeees- 
•ion  of  the  rcnrfva  of  the  property  ; 
but  there  must  be  no  delay  in  the 
pioaecntion  of  theittit.  id 

3.  Where  a  year  elapaed  after  the  return 
of  the  first  writ,  by  virtue  of  which 
deliveranee  was  made  of  three  fourths 
of  the  property  claimed,  and  no  fur- 
ther proceeding  were  had  on  the 
part  of  the  plaintiff  other  than  the 
mere  suing  out  of  mtioM  and  pluries 
writs,  on  whieh  nothing  was  done, 
n  WAS  RBI.D,  that  P^rty  persons 
standing  in  the  relation  of  assignees 
to  the  defendants,  might  rule  the 
plaintiff  to  declare  and  proceed  to 
judgment  of  non-pros,  although  speci- 
al bail  had  not  been  filed.  id 

4.  A  plaintiff,  under  such  eircamstan- 
ees  may  declare  in  the  usual  form  for 
the  taking  or  detention  of  the  pro- 

'  perty ;  and  if  he  succeed  in  the  suit, 
will  be  entitled  to  recover  not  only 
damages  for  the  property  taken  or  de- 
tained, but  also  the  value  of  the  pro- 
perty not  found.  id 

5.  Whether  other  than  a  person  stand. 
ing  in  the  relation  of  a  trustee  can, 
under  such  circumstances,  rule  the 
plaintiff  to  declare  without  filing  spe- 
cial bail,  fuers.  '  id 


RULES  OF  COURT 
M»fUd  JM0y  Term^  1840,  644 


S 


SALE  OF  CHATTELS. 

1.  Where,  under  a  contract  for  the  sale 
of  chattels,  a  delivery  of  a  portion  of 
the  property  sold  was  made  to  the  pur- 
chaser, under  an  agreement  that  a 
note  should  be  given  ibr  the  whole 
quantity  upon  the  delivery  of  the 
residue  at  a  future  day,  the  delivery 
ol  the  first  parcel  was  hkld  to  be 
conditional,  and  that  on  the  delivery 
of  the  residue  and  the  refusal  of  the 

f»urehaser  to  give  the  note  and  to  de- 
iver  up  the  first  parcel  on  demand, 
an  action  ofreplenn  for  the  wrongful 
detention  might  be  sustained.  Russell 
V.  Minor  ^  659 

2.  Whether  the  right  of  property  in  the 


first  pareel  would  have  passed  to  the 
purchaser  had  there  been  no  agree- 
ment as  to  the  subsequent  giving  of 
the  note,  quere.  id 

3.  Whether  a  vendor  is  bound  to  take 
his  own  notes  in  payment,  where  the 
agreement  is  that  he  shall  have  the 
purchasera's  notes  payable  at  a  future 
day,  so  that  he  may  negotiate  them 
and  turn  them  into  cash,  qusrs,       id 


SCIRE  FACIAS. 
See  AxsvDHiNTB,  1, 2. 


SECURITY  FOR  COSTS. 


See  pRicTicK,  8, 9. 


SHERIFFS. 
See  Attach HxifT,  1. 


SLANDER. 

I .  The  privilege  of  counsel  in  advoca- 
ting the  rights  of  his  client,  and  of  the 
party  himself  where  he  manages  his 
own  cause,  in  judicial  proceeding,  is 
as  broad  as  that  of  a  member  of  a  le- 
gislative body;  however  false  and 
malicious  may  be  a  charge  made  by 
the  counsel  or  the  party  upon  such  an 
occasion,  affecting  the  reputation  of 
another,  an  action  of  slander  will  not 
lie,  provided  that  what  is  said  be 
pertinent  to  the  question  under  dis- 
cussion ;  the  remedy  is  by  action  on 
the  case.    Hastings  v.  iMsk^         410 

2,  Where,  however,  a  verdict  is  render- 
ed for  the  plaintiff  in  an  action  of 
slander,  the  judgment  will  not  be  ar- 
rested if  the  pertinency  of  the  words 
and  the  time  of  the  utterance  are  put 
in  issue  and  found  against  the  de< 
fendant,  although  from  the  declara- 
tion it  appears  that  the  words  were 
spoken  in  the  course  of  a  judicial  in- 
quiry, id 


TROVER. 


1.  An  auctioneer  who  aells  stoleiivgooda 
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is  liable  to  the  owner  in  an  action  of 
trover,  notwithstanding  that  the  groods 
were  sold  by  him,  and  the  proceeds 
ptkd  over  to  the  thief,  without  notice 
of  the  felony.      Hoffman  v.   Caroto, 

285 

S.  Whether  the  same  rale  prevails  in 
respect  to  common  carriers,  and  oth- 
ers, having,  a  mere  temporary  posses- 
sion of  the  property,  not  claiming 
title  to  it,  and  not  converting  it  into 
money  by  salej  quere*  id 


*  The  law  is  different  Aers  from  what 
it  is  in  Englandy  in  respect  to  the  right 
of  the  owner  to  pursue  or  to  recover  the 
value  of  stolen  property  which  has  been 
•old  by  the  thief.  In  England,  the  own- 
er cannot  bring  his  action  against  the 
thief  or  a  parchaaer  from  him,  until  af- 
ter conviction  for  the  larceny,  because 
by  the  common  law,  the  private  injury 
18  merged  in  the  public  wrong.  Nor 
will  an  action  lie  there  against  a  bona 
fidt  purchaser  in  market  overt,  if  he  has 
parted  with  the  property  previous  to  the 
conviction.  Neither  of  these  rules  pre- 
yail  here.  The  doctrine  that  the  private 
injury  is  merged  in  the*  public  ^  wrong, 
is  abolish^  by  statute,  and  the  English 
law  of  market  overt  has  not  been  adopt- 
ed here.  Consequently  the  owner  of 
goods  feloniously  taken,  may  here  bring 
his  action  to  recover  the  property  or  its 
value,  without  showing  a  conviction  of 
the  thief,  and  notwitlMtanding  that  the 
purchaser  has  parted  with  the  property 
previous  to  the  conviction.  The  reason 
why  the  owner  cannot  maintain  an  ac- 
tion in  England  where  the  purchaser 
in  market  overt  has  parted  with  the  pro- 
perty previous  to  the  conviction  of  the 
felon  is,  that  by  the  purchase  in  mar- 
ket overt  the  owner's  right  of  property 
is  gone,  until  the  conviction  of  the  thief. 
If,  therefore,  previous  to  such  convic- 
tion, the  purchaser  part  with  the  pro- 
perty, the  owner  in  an  action  of  trover 
cannot  prove  that  tiie  stolen  goods  were 
bis  property,  and  that  while  they  were 
BO,  tlicy  came  to  the  defendant's  ))os. 
session,  who  converted  litem  to  his  use, 
for  until  the  conviction,  the  owner  has 
no  property  in  the  goods.  Thus  it  will 
be  perceived  that  this  doctrine  rests  up- 
on the  law  of  markets  overt,  and  as 
that  does  not  prevail  here,  the  law  with 
ua  depends   upon  different   principles. 

TRUSTS. 

1.  An  assignment  of  real  estate  for  the 
benefit  of  creditors,  vpon  try  ft  to  sell 


or  mortgage  the  same  and  apply  the 
proceeds  to  the  payment  of  debti,  is 
a  valid  instrument  under  the  statate 
of  uses  and  trusts  as  to  the  trust  to 
sell,  notwithstanding  that  the  trast 
to  mortgage,  being  for  the  benefit  of 
creditors  at  large,  is  void.  The  mle 
ut  res  magis  v^eat  quam  pereat  gov- 
erns in  such  a  ease,  and  applies  as  , 
well  where  what  is  void  is  declared 
so  by  statute,  as  when  it  is  so  at 
common  law,  unless  the  prohibitory 
enactment  declares  that  the  deed  br 
which  the  thing  be  doae  shall  be  Toid. 
Darling  v.  Rogers^  483 


2.  It  seems  that  bad  the  trast  t5  mort- 
gage been  ereated  for  the  purpose  of 
raising  funds  to  pay  charges  upon 
the  land,  such  as  judgments  and  mort- 
gages, it  would  have  been  held  valid. 

id 


3.  Where  an  estate  was  granted  during 
the  joint  lives  of  a  husband  and  wife, 
with  power  to  the  wife  of  appoint* 
ing  the  fee  either  by  deed  or  will ; 
and  if  she  died  before  her  husband, 
without  executing  the  power,  the 
estate  lo  go  to  her  issue  ;  and  in  de- 
fault of  issue,  to  ber  right  heirs — she 
taking  the  absolute  fee  if  she  surviv- 
ed lior  husband  :  it. was  held,  that 
the  wife  had  a  general  and  beneficial 
power,  within  the  provisions  of  the 
statute,  of  Appointing  the  fee ;  that  a 
master's  sale  under  a  decree  i&a  par- 
tition suit  would  not  destroy  the  con- 
tingent interest  of  her  children,  and 
that-theonly  mode  of  conyeying  tho 
estate  freed  from  the  interests  of  the 
children  was  by  deed  duly  acknowl- 
edged, or  by  last  will  and  testament. 
Jackson  ▼.  Edwards^  496 


4.  The  release  of  lands  by  one  of  two 
trustees,  from  the  operation  of  a 
mortgage,  is  not  in  itself  sufficient  to 
discharge  the  lands;  to  render  it  a- 
▼aiiable,  it  must  be  executed  by  both 
trustees.       Tsm  Renssetmtr  v.  jlA*t«, 

54!) 


5.  If  however,  such  release  be  treated 
as  a  valid  instrument  by  an  assignee 
of  the  trustees,  all  persons  deriving 
title  from  such  assignee  are  estopped 
from  questioning  its  validity.  id 

See  Principal  and  Aoknt,  &. 
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VENDOR  AND  VENDEE. 

1.  Where  real  estate  is  sold  by  a  master 
under  a  decree  of  the  court  of  chan- 
cery in  a  partition  guit^  and  there  be 
unreasonable  delay  in  perfecting  the 
title,  an  order  compelling  the  pur- 
chaser  to  take  the  title  and  perfect 


the  purchase  will  not  be  made.  Jack- 
.  son  V.  EdwardSf  493 

2.  The  delay  was  nearly  ten  months ; 
and  time,  here,  was  held  to  be  of  the 
essence  of  the  contraat.  id 


VENUE,  (CHANGE  OF.) 
See  Practice,  10, 16, 17. 
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